Oy edie oe i . eee 
ee Nes = ae 


-REPORTS 


‘ 
ar 
_— 
| - * 


m C.A S Eas 


RULE AND ADJUDGED IN THE 


= SEVERAL COURTS 


! Gniten States 


AND OF 
7 PENNSYLVANIA, 


HELD AT THE SEAT OF THE 


Federal Government. 


rene | o”M f 
Br A. Ff. DALLAS. 








= 





—— 


VOLUME IIL 


Atque eco magis neceflaria eft hec opera, quod et noftro {xculo nen 
defunt, etolim non defuerunt, qui ‘anc juris partem ita contemnerent, 


qvafi nihi) ejusprater inane nomen exifteret. GROTIVS. 





bilavelphta: 
PRINTED FOR THE REPORTER, BY ¥. ORMROD, 


1799+ 





api en . 








4 3 oe —_ m1 
;? + , : : ee) 
* a! - se e 
@™ i 
oe 
~ - 
ca ny 
» 
> 
7 * 





di, 











MEMORANDUM. 


The Copy-Right fecured according to Law. 





ERRATA, ef ADDENDA. 


Tar Reporter regrets that the following, and, probably, other inaq 
euracies have occurred: but he means to annex to his Fourtu Votums 
( which is almoft ready for the prefs) a general review of the whole work, 
with fuch remarks, alterations, amendments and additions, as can be 
collected from his own experience, and the liberal communications of 


the Bar. 


Pace 14 Ltne 20 inftead of “ /uorem” read ** movem.” 


14 
261 


318 


374 
375 


30 inftead of * Sartine,” read “* Colbert.” 

21.2 inftead of “‘ but the Plaintiff is alledged te 
“ reprefent the foverciguty of the United 
$* States—”’ read * but the Plaintiff is al 
“ ledged to reprefent the king of Great 
‘¢ Britain, and the Defendant the fovereign= 
“ty of the Unired States, a dignity for 
** ought I know”? &&c. 

26 inftead of the judgment as printed on the 
firft point of the caufe, read *“ in cohfe- 
“quence of which, the judgment of the 
“* {fuperior court of Rhode-HMland, was re= 
“ verfed, and the judgment of the inferi- 
‘< or court affirmed.” 

2 inftéad of “ profed’’ read “ refed.” 
2 inftead of “ life” read * tefte.” 

37 between the words “hufband”’ and “‘feized’. 

infert “*of a woman,”’ ¥ 
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SUPREME COURT of the UNITED STATES?» 


g 4S w 


ae Sop ” ‘ce 
February 'Tetm, 17940" 





N the aes of the Court, a commiffion was read, dat. 1794. 
ed the 28th of January, 1794, "Ciel Barer. ww 
Dog ig Efquire, Attorney-General of the amt 


, “he im ‘ 
The State of GeorGta, verfas BRaitéronD, ef al, 


HIS caufe was now tried, by a fpecial j jury oP yPor an ami-. 


cable. iflue, to afoertais, whether — from. . 
Spalding, and the right of a&tion to recover it, face 
State of Georgia, or to. the Original credito > under 
cumftances, which aré fet in the Lape ame" 


on the equity fide of the Court? See 2 vol. "Dal. Rep toa, 
For the plaintiff, Jngerfoll and Dallasy) cai 

for enquiry :—1. Was the debt due from” pac forty ime 

the property of the State ?—2. Has the title of 

ed, or been removed, and the right of aétion reve in the 

defendants ? P ut Georgi “oh 
r. On the firf point, they contended, 

vereign Sate ia power i transfer the debt sn wiih from 

the original creditor, an alien enemy, to herfelf, ara 

ing fome of the debtors were citizens of another 

by her confifcation law fhe had declared the intention't ‘make 

the transfer ; and that without an inqueft of office, Ber: 

tion had been carried into effect in due form, and. accordir 


Foe Per beara was psn in theron of dnand Randi Ely who had ac- 
ye 


Vou. Ill. oe : law, 









2 ' Cases ruled and adjudged in the 


1794- law, as well in relation to her own citizens, as to the partics 
Wwy~ who were citizens of South Carelina.—In fupport of thefe feve- 
ral propofitions the following ‘authorities were cited: 1 H. Bi. 
149. Vatt. B. 3.2.77. Lee on Capt. Bynk. B.1. ¢.7. Vatt. B: 
3. ¢. 18. f, 295. Fenk. 121. Sir T. Park. 121. Plow. 243, 324- 
1 #7. Bi. 413. 2 Bl. Com. 405, 409. 2 Weod.130. 4 Bl. Com. 
386. 1 Hal. P. C. 413 3 Jnf. 5 1 Hawk. 68. 3Bi. Com. 
259- 3:7. Repe731, 2, 34. 1 Woodef 146, Cro, Car. 460. 
16 Vin. Abr. 85.6. 3 Bl. Com. 260. “Park. 267. 1 P. Wm. 
307. Dall. Rep. 393. Hind. ch. 129. 1 Vern. 58. 

2. On the /econd point, it was urged, that although the 
word “ fequeftration” was ufed.in the Georgia law, yet, that 
the law direéted the debt to beweolleéted; in the fame manner 
as debts confifcated, and to be put into the treafury, for the ufe 
of the ftate, until it fhould be otherwife appropriated ; and 
that the ftate had never made any other appropriation ; but, 
on the firft opportunity, claimed it as a forfeiture, The elec- 
tion, therefore, to confider it as a confifcation, was referved by 
the ftate to herfelf; and ber fubfequent conduct makes the re- 
fervation abfolute. The exception of debts im the South-Ca- 
rolina law cannot govern the cafe as to Powell & Hopton; 
for that law is only referred to for the manner end form, not 
for the fubjeéts of confifcation. It only femains, therefore, t6* 
enquire, whether, independent of “Georgia, the operation and 
exiftence of her law can be, and has-been, defeated and annul- 
led. The peace merely does not effect the right-of the ftate; 
for, the condition of things at the conclafion of the war is legi- 
timate; and all things not mentioned mm the treaty, are to re- 
main as at the conclufion of it. *The treatyof 178% does not 
affect the right of the ftate for, though it provides, generally, 
in the qth article, that creditors, on either fide, fha!l meet with 
no lawful'impediment, in recovering their debts, this ought to 
be underftood merely as a provifion that the war, abfteactedly 
confidered, fhall make no difference in the remedy, for the 
recovery of /ubjifting debts ; that the remedy fhall not be per- 
plexed by inftalment Jaws, pine-barren laws, bull laws, paper 
money laws, &c; but it does not decide, what are fubfifting 
debts, which can only, indeed, be decided on the general prin- 
ciple of the law of nations. Laws of fequeftration and confif- 
cation, are not, however, the object of the 4th article of the 
treaty of peace; but of a fubfequent article, in which Congrefs 
only promife (all, indeed, that they could do) to recommend 
to the ftates, revifion and reftiftution. Debts difcharged by 
law, where they orizinated, are every where difcharged. Such 
is not only the doctrine of Georgia, but of the Briti/h States- 
menand Judges wherever the quefticn has arifen. The Federal 
Conflitution does not affect the right of the flate; for, though 

at 





SupREME Court of the United States. 3 


it gives effect to the treaty of peace, it furnifhes.no rule for 1794. 
conftruing the meaning of the parties to that inftrument. In Caw 
relation to thefe arguments, the following authorities were ‘ 
cited :—State pore Tefferfon to Hammond, Hinde Ch. 127. 

1 Br. Ch. 376. 3 Bac. Abr. 310. Caermarthen’s: Memorial, 

American Mufeum, May 1787. 1 Hen. Bk 1723. 135. 3 7. 

Rep. 732. 1 H. Bl. 149. 2 Br. Ch, 11. 1 H. Bi. 146. 

For the* defendants, Bradford (the apotncy pean £. 

Tilghman and Lewis made the following points:—:ift That 

the debts ducto Powell & Hopton, had not been confifcated by 

the law of South-Carelina, and, therefore, were not confifca- 
ted by the words of reference in the law of Georgia; nor had 

Georgia a right to confifcate the property of the citizens of 

other ftates. 2d. That even if the law of Georgia had confif- 

cated Brailsford’s intereft in the debt, the right to recover the 
two thirds belonging to Powell & Hopton was unimpaired, 
3d, That the debt, as it refpects Brailsford himfelf, is not con- 
ffcated, but fequeftered ; and that the fequeftration had not been 
enforced by any inqueft of office, feizure, or other act tanta- 
mount to an office or feizure. 4th. That the Peace alone, 
without any pofitive compact, reftored the right of-action to 
the original creditors. 5th. That without recourfe to the ge- 
*neral principle of the law of nations, the treaty exprefsly re- 
vives the right of aétion, by removing all legal impediments 
to the recovery of bona fide debts, and the,treaty is the fupreme 
law of the land, by virtue of the Federal Conftitution.. In 
fupport of thefe propofitions the following authorities were 
cited :—3 Bac, 203. 2 Co. 67. 1 P. Wm, 307. Curs. Canc. 

89. 1, Dom. Civ. L. 138. 147. Magna Carta. Sir T. Park, 
. 267..3 T. Rep. 734. Vatt. b. 4. c. 1. fo. ib. ee 2. f. 20: 22, 

Burn. Ec. L. 157.. Carth. 148. Grot. 6. 3 c. 20 f 16. p.” 

7oo. .1 Dall. Rep. 233. 1 H Bl. 123-436. 2 Bro. ch. 11. 

1 Bl, ¢. 409. 240. Sir T, Raym. Saunf. 45. Plowd. 250. 

Inft. p> 1 Howk. 68. State papers Bynk..b.. 1.7. 1 
er. 58. Circular Letter of Congrefs. 

The argument having continued for four days, the Chief 
Jufice delivered the following charge on the 7th of Fe- 

ruary. ; 

Jay, Chief Fuftice, This caufe has been regarded as of 
great importance; and doubtlefs it is fo. It has accordingly 
been treated by the Counfe] with great learning, diligence 

and ability; and on your part it has beew heard with par- 
ticular attention. It is, therefore, unneceffary for meto follow 
the inveftigation over the extenfive field into which it has been 
carried: you are now, if ever you can be, completely poflef- 
fed of the merits of the caufe. - 

he 
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The faéts comprehended in the cafe, are agreed; the onl 
point that remains, is tofettle what is the law of the land iahng 
from thofe faéts; and on-that point, itis proper, that the opi- 
nion of the court fhould be given. It is fortunate on the pre- 
fent, as it muft be on every occafion, to find the opinion of the 
court unanimous: We entertain no diverfity of fentiment; and 
we have experienced no difficulty; imwuniting in the charge, 
which it is my province to.deliver,. § ; 

We are thea, Gentlemen, of opinion, that the debtsdue to 
Hopton & Powell (who were citizens of Seuth-Carolina) 
were not confifcated by the ftatute of Seuth-Carelina; the fame 
heing therein exprefsly, excepted: That thofe debts were not 
confifcated by the ftatute of Georgia, for that -ftatute enacts, 
with refpec&t to Powell & Hopton, precifely the like, and no 
other, degree and extent-of confifcation and forfeiture, with 
that of South-Carolina. Wherefore it cannot now be neceflary 
to decide, how far one ftate may of. right legiflate relative to 
the perfonal rights of citizens of another ftate, not refiding 
Within their jurifdiction, 

Weare alfo of opinion, that the debts due to Brailsford, a 
Britifo fabje&, refiding in Great Britain, were by the ftatute 
of Georgia fubjefed, not to.confifcation, but only to fequeftra-. 
tion; and, therefore, that his right to recover them, revived ate 
the peace, both by the law of nations and the treaty of peace. 

The queftion of forfeiture in the cafe of joint obligees, be- 
ing at prefent immaterial, need not now be decided. 

t may not be amifs,, here, Gentlemen, to remind you of the 
good old rule, that on: queftions of fac, it is the province of 
the jury, on queftions of law, it is the province of the court 
to decide. But it muft be obferved that by the fame law, 
which recognizes this. reafonable diftribution of jurifdidtion, 
you have neverthelefs a right to take upon yourfelves to judge » 
of both, and to determine the law as well as the faét in con-» 
troverfy. On this, and on every other occafion, howeyer, 
we have no doubt, you will pay hat refpeét, which is due to - 
the opinion of the court: For, as on the one hand, it is pre- 
fumed, that juries are the beft jadges of facts; it is, on the 
other hand, prefumable, that the court are the beft judges of 
law. But ftill both objeéts are lawfully, within your power 
of decifion. 

Some ftrefs has been laid on a confideration of the different 
fituations of the parties to the caufe: The State of Georgia, 
fues three private perfons. But what is it to juftice, how 
many, or how few; how high, or how low; how rich, or how 
poor; the contending parties may chance to be? Juftice is in- 
difcriminately due to all, without regard to numbers, wealth, 
errank. Becaufe to the State of Georgia, compofed of man 
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thoufands of people, the litigated fum cannot be. of great mo- 
mens you er not rk this reafon be jee’ os spies 
againft her claim; if the money belongs to her, i 

have it; but onthe other hand, be conieediiaer aniakicthen. 
ftances, or of the comparative infignificance of the defendants, 
can be a to deny them the advantage of a favourable 
verdict, if in juftice they are entitl#d to it. © . 

Go then, tlemen, from the bar, without any impreffions 
of favor or prejudice for the one party or the other; weigh 
well the merits of the cafe, and do on this, as ought to 
do on every occafion, equal and impartial juftiee.”” 

The jury having been abfent fome time, returned to the bar, 
and p the iug queftions to the court. 

1 Did the aét of the State of Georgia, completely veft the 
debts of Brailsford, Powell & Hopton, in the State, at the 
time of paffing the fame? 

2. If fo, did the treaty of peace, or any other matter, revive 
the right of the defendants to the debt in controverfy ? 

In anfwer to thefe queftions, the CurgeF Justice ftated, that 
it was intended in the general charge of the court, to comprife 
their fentiments upon the points now fuggefted; but as the 
jury entertained a doubt, the enquiry was perfe@ly right. On 
the 1ft queftion, he faid it was the unanimous opinion of the 
judges, that the act of the State of Georgia did not veft the 
debts of Brailsford, Powell &* Hopton, in ‘the State at the 
time of Paling, it. On the 2d queftion he faid, that no fequef- 
tration divefts the property in the thing fequeftered; and, 
confequently, Brailsford, at the peace, and i 
out the war, was the real owner of the debt. ‘That it is-true, 
the State of Georgia interpofed with her legiflative authority 
to prevent Brailford’s recovering the debt while the war con- 
tinued, but, that the mere reftoration of peace, as well as the 
very terms of the treaty, revived the right of action to recover 
the debt, the property of which had never in fact or law been 
taken from the defendants: and that if it were otherwife, the 
fequeftration would certainly remain a lawful impediment to 
the recovering of a bona fide debt, due to a Briti/h creditor, 
in direé&t oppofition to the 4th article of the treaty. 

After this explanation, the jury, without going again from 
the bar, returned a Verdié? for the defendants. a 

7LASS. 
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Grass, et al. Appellants, verfus The Sloop Betsey, et al. 


APTAIN Pierre Arcade Fobannene, the commander of 
a French privateer, dilled the Citizen Genet, having 3 
tured as pees on the high feas, the floop Bet/ey, fent. the veffel 
into Baltimore; but upon her arrival there, the owners of the 
floop and her cargo filed a libel in the Diftri@ Court of Mary- 
land, claimingeliieitiod, becaufe the veflel belonged to fubjects 
of the king of Sweden, a neutral power, and the cargo was 
owned, jointly by Swedes and Americans. ‘The captor filed 
a plea to the jurifdiGtien of the court, which, after argument, 
was allowed ; the Circuit Court affirmed the decree ; and, 
thereupon, the prefent appeal was inftituted. 

The general queftion was—Whether under the circumftan- 
ces of this cafe, an American Court of Admiralty, has jurifdic- 
tion te entertain the complaint, or libel, of the owners, and to 
decree reftitution of the property ? It was argued by E. Tilgh- 
man and Lewis, for the appellants ; and by aay (of AZa- 
ryland) and Du Ponceau, for the appelice. 

For the Appellants, the cafe was briefly opened, upon the fol- 
lowing principles. ‘The queftionis of great importance ; and 
extends to the whole judicial authority of the United States ; 
for, if the admiralty has no jurifdi€tion, there can be no jurif- 
diGion in any common law court. Nor is it material to dif- 
tinguith the ownerfhip of the veffel and cargo ; fince ftrangers, 
or aliens, in amity, are entitled equally with Americans to have 
their property protected by the laws. Vatt: B. 2 f- 101, 103. 
p. 267. There can be no doubt that this is a civil caufe of ad- 
miralty and cnn: ae and fo within the very terms 
of the judicial a&. Keftitution, or no reftitution, is the lead- 
ing point; that neceflacily, indeed, involves the point of prize, 
or no prize, as a defence for capturing ; but if the admiralty is 
once fairly poffefled of a caufe, it has a right to try every inci- 
dental queftion, That the veffel is a legal prize, may bea 
good plea to the fuit ; but it is not 2 aed plea to the jurifdic- 

tion of the court ; and the captor. by bringing his prize into an 
American port, has himfelf fubmitted to the American jurifdic- 
tion, which is in this inftance to be exercifed by the Judicial, 
not the Executive, department. Conf. U.S. art.3. f. 1. Fud. 
Ai. f. 9. Doug. 580, 84,5. 592.4. Carth. 474. 1 Sid. 320. 3 
T. Rep. 344. 4.7. Rep. 394,5- Skyn.59. T. Ray. 473- Carth. 
32. 6Vin. Abr. 515. 3 Bl. Com. 108. 1 Vent.173. 2 Saund. 
259. 2 Keeb. 829. Lev. 25. Sid. 320.. 4 Inff. 152. 154. 2 
Bul. 27, 8,9. 2 Vern. §92. 3 Bi. C.yo8. 2 L. Fenk. 755, 
727 733» 751s 754) 755 780 For 
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For the Appellees, the captors (after fome exceptions to the 1794, - 
regularity of the appeal, which were waved by, confen , )it was Gaype 


obferved, that this is not a libel for a trefpafs,and thin the 
jurifdiGtion of the*Diftrié&t Court ; becaufe a feizureas prize, is 
no trefpafs, though it may be wrongful. Nor canany aét fab- 
fequent to the feizure for fecuring and bringing the prize into’ 
art, give! jurifdiction, -if the feiztre does tot, Doug. 571. 
Neeisnes can the queftion be, whether the taking was fovillegal . 
as to amount to piracy ; and therefore, that’ there-ought to be’ 
reftitution ; for piracy can only be decided i the Circuits 
Court. But the queftion raifed by the»libehisa gueffion of 
prize; and the decifion of that muft precede thefubfequent one’ 
of reftitution ; which, fo far from being ‘the main and original 
queftion, is the sonfeguence of the former. Admitting,’ then, ’ 
the prefent capture to be unlawful, becaufe it is’ neutral proper: 
ty, ftill the Diftriét Court has no jurifdiGion of 2 queftionief' 
prize by the conftitution. and laws of the United States, nor’ 
by the laws of nations. > pe? ct 
I. The Diftri€t Court has no jurifdiction by the Conftitu-- 
tion and laws of the United States (whieh form the only pof-- 
fible fource of Federal Parente ig for, although it is admitted, 
that by the rftand ad feétions of the 4d: article of the Conftitu-. 
tion, and the Judicial a@, the jurifdiétion of the DiftriG Court 
extends to all civil caufes of admiralty and maritime jurifdidtion 
yet, itis denied, that prize is a civil caufe of that defeription ; 
nor can the expreffion veft a power inthe Diftri@ Court to de- 
cide the legality of a prize, even by a citizen of the United 
States.. A citizen, indeed, can only make a prize when the 
United States are at war with fome foreign power ; but being 
at peace with all the world, no fuch queftion can now be agita- 
3 and, of courfe, nojurifdiction, in fuch a cafe, can exift in 
any of its courts. By comparing the aét of Congrefs with the 
Conftitution, it is obvious, that the former does not veft in the 
Diftri&t Court, the fame, or fo extenfive, a judicial power, a8 the 
latter would warrant. The, Conftitution embraces admiralty 
cafes of whatever kind,—whether civil, or criminal, done in 
time of peace, or in time of war ; but thea& of Congrefs limits 
the power of the Diftriét Court to cvs] caufes of admiralty and 
maritime jurifdiétion ; and the court can have no other, or greater 
power, than the acthas given. Civi/ caufes cannot pofibly include 
captures, or the legality of a prize which canonly be made in 
time of war. ‘Vhe words are ufed to denote that the caufes are not 
to be foreign caufes, or arifing from, and determinable by, the 


owe 


* The Appeal had not been prefented to any Court or Judge of the United States, 
but to a Notary Public of Baltimore. The Court directed, that the waver of the 
exception, by confent, thould be entered, as they would net allow any judicial coun- 
tenance to be given to-the proceeding befere the Notary. . - 
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“a, 

1794 jus belli; but are fuch as relate to’ the community, arifing in 
‘ay the time of peace, and are determinable by the civil or unt-— 
cipal law ; whereas prize is not a civi/ marine caufe; nor is it 
a fubje& of civil jurifdiGtion. Doug. 2 Ruth. Inf. 

The jurifdiétion of the admiralty re of England, of 
the United States, arifes the “ a 
nifeft, that the latter has Se ee NE eR i 
that which has been exercifed nflance i 2 



























court can only have continuance during war, ives its 
powers from the warrant which calls it into activity. Dow 
613. 2 Woodes. 452. Collett. Furid. 72. The Inftancs 
ee its pn me ERA oe 
icularly every objeét of judicial cognizance; nota 
asian po ve ear eee rR Pare ‘Con 
refs, when en i jects of judi in 
ag peer nn pn oe mar 
is totally different. oboe ection mn ary th 








queftion of prize, and a determination ‘of that queftion 
precede the ju they will decline the exercife of jurif- 
dition and refer it to the prize court. Befides, C 
have not yet declared the rules for captures on 
or water ; (Con/t, art. 1. fees 8s) and if the diftrict court is now 
a court of prize, it is acourt without rules, to determine what 
is, or what is nots ] prize; for, the rules of an Inflance 
court will net apply. If, upon the whole, the diitri€t court 
has no jurifdiction, under the aét of Congrefs, of a cafe of prize 
by a citizen of the United States, it cannot have jurifdjGion 
of a — by a citizen of France, which is the queftion raifed 
by the libel. 

"UL. The Diftri& Court has no jurifdiction by the law, ufage 
and practice of nations. The injury, if any, - the capture, § 
is done by a citizen of France to the fubjed?s of the King of =" 
Sweden, and to a citizen of the’ United States; andthe quef- 
tion is, whether that injury is to be redrefled in any court of 
the United States, who are in peace ‘and amity, by treaties, 
with France and Sweden, and who are neutral in the c 
war? Admitting, in the firft place, that Sweden is alfo at = 
peace with France, and neutral in the war, the injury, "fo far, 
is an attack upon the fovereignty of Sweden, which Sweden 
alone can take cognizance of: A neutral nation has nothing to 
fay to a capture, or any other injury perpetrated by a citizen 
of, France on the fubjets of Sweden, 2 Bynk. 177- Vatt. b. 

= 7. 
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2. f- 54, 55-4 Bi. Com. 66. Vatt. b. 2. c. 6. 18. p. 1442 
10252. 2 Ruth. Inft..513. 4.5. 9 Wood. 435. 439° 

on Capt. 45. 6,7, 8, 2-° Lf the government of the United 
States could not interfere, a fortiori, its courts of juftice cannot, 
The fame eee SPE wrote ae are whofe 
property is alledged to be captured; his application ought té 
be aaieds government ; the injury he complains of, bei 
of national, not of judicial, enquiry ; and, indeed, the very 

is provided for in the treaty between the United States and 
Sweden.* : e *) | » erry 

Hitherto the cafe has been confidered as it from the 
eh ser: in the libel; butit is proper ‘| fe to confider 
the law as it arifes upon the facts difclofed in the pleas This 
plea to the jurifdiGtion ftates formally the exiftence of war be~ 
tween France and England; the public’ commiffion of the 
captor ; the capture of the veffe] and cargo on'the high feas; as 
prize, alledging the fame to be the property of Briti jects $ 
and the bringing the prize into port, by virtue.of the treaty 
between America and France. Upon this ftatement, two ad- 
ditional objections arife to the jurifdiCtion of the Diftri& Court: 
rf. That by the law of nations, the courts of the’ captor can’ 
alone determine the queftion of prize, or no: prize 5° and 2d: 
That the courts. of rica cannot take cognizance of thé 
caufe, without a manifeft violation of the 17th article of the 
treaty between the United States and France: ” 

I. The right of a belligerent power co make captures of thé 
pro of the enemy is. inconteftible; and to inforce that 
right, the law of nations fubjects the fhips of neutral nations 
to fearch, and, in cafes of juftifiable fufpicion, to feizure and 
detention; when the event of the a > an acquital is 

ronounced, will furnith the criterion of ages. Doug 571: 
By capture the thing is acquired not to the indrvidual, but the 


fate; andthe law of nations gives, as to the external effets, — 


a juft property in movable or immovables, fo acquired, whether 
from enemies, or offending neutrals; and no neutral power 
can be permitted to enquire into the juffice of the war, or the 
legality yh the capture. 2 Wood. 446. Fatt. bv % fe 202. 
Lee on Cap. $2. ‘The great cafe of the Silefia loan is a decided 
authority in fupport of this argument. It is there exprefsly 
ftated “that prize, or no prize, can only be decided by the 
admiralty courts of that government to whom the captor 
belongs ;”. and, confequently, “ the ereéting of foreign jurif- 
dictions elfewhere to take cognizance thereof, is contrary “to 
the known practice of all nations, in like cafes;—a proceed- 
ing which ao nation can admit.” Cslledts “Jurid. That an 

American 

* See the fecond fepagate article. . ~ <. + my 

Vou. Il. Cc 


17 
War _caufé, if the jurifdtétion does not exift, it.capnot be affumed, 
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American isa party to the fuit,. can make no diffcrence; be- 
or exercifed, in any aie Ste of the practice innumera- 


dle authorities ced adduced; from which, however, the 
followin ara wis ae of 1690 betwesn Great-Bri- 
tainand Denmark ween Great-Britain, France 
and Spain iret 17 ete Great-Britain and France — 
of 1736 (17534 beta Parte 8 and ha feveral _treatics 
between the be ad 7 aiid, by eden, and Pruf- 
fia, re{pectively. ‘Har. tw er ‘Lee on Capt. 238% 
Doug. 646. 


If, as already has ors. fhewn,, the Dita Court is not 
velted with a any fepazate power as a prize court, neither can it 
on the inflance fide of i * admiralty jurifdiétion, take c 
zance of the queftion of prize, upon any principle or wage 
heretofore aa ag aslaw. The queftion of prize is to be 
determined by the jus belli; ba is the inftance court is a 
court of c#vi/ Fig nog ulated by the civil Jaw, the 
Rhodian poo leron, or by peculiar municipal 
laws and ty, cones towas, or citics bordering 
on the fea. Itis not by. the locality of an adts but 
regulates its.decifions by. the, net peculiar to the nation by 


which it is conftituted, in matters hing on ¢ he fea, which, 
if they, had happened on bars cdr n cognizable in 
the common ie courts. bre Abr, 629. 1 Com. Dig. tit, 


« Admiralty.” E.1d 4 Inft.. is. But a tort on the high 
feas being mérged in the mee prize, the inftance court 
cannot have jurifdiction, ee main queftion is at reft, 
which will never be the cafe, whether the. libel is for refti- 
tution, or condemnation. 2. 25. Carth. 474. 

Itis urged, however, that che _captor has by his vg act, 
in bringing the thing feized into port, and coming, bim/e 
witha the rethined of the United States, made it ing, herve 
proceed in the prefent form. But the original act derived its 
quality from the intention of the fcizure, which was as prize; 
and the law precludes any overt oa 6 deciding on the incident, 
that had no jurifdi@tion of the the cafe of 
the Silefia ns Coll. Furia. Bekee the bringiba into port, 
the legality of the capture was triable only im the prine courts 
of France; the bringing into port was lawful by the law of 
nations ; and if the American courts had no jurifdiction at the 
time of the capture, a fubfequent lawful ac could give none. 
1 Lev. 243 1 Sid. 967. 2 Lev. 25. Carth. 474. The cafes 
cited by the appellant’s Counfel, do not militate againft this doc- 
trine. The cafes in 2 Sand. 259. 1- Vent. 175. Sid. 20. 
did not involve the queftion of prize; the fole” controverly 
was, whether the taking of the veflel was piratical, or not, 
and 
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and whether a rote fale on land transfer red | wife. 
tion from the adrhi to the ae law cour > ob- 
fervation of Juftice ’ Black one (3 Bl. Com. Ta not 
ported by the authorities ts AE he refers; eviden y 
arofe from ifiadvertaney, or inaceuracy, of © expre 

ches cafe, 4 Inft. 154. 3 Bull 27. 8.9 

ticular flatten; which facilitated the sabe 


tion of ratica ized, the n of prize never 
occurred in tnt iaretligeeoie Sir L. ye eee a 
ber of cafes before the King in countil, ae 
the limits of the government ; but th sae 
exercife of any judcial authority i in e 
the aét of bringing #he thing into the oa 
ang it is to the’ fovereign, not the Me 

tod. 439. And the'captain of the Frene 
no ne ich can anithe rife the exercife of j juri 
perfon. The,rule authorifing the exercife of jurifdictic 
perfonscoming within the limits of a country,has been. nartowed 
down, by the voluntary law’of nations, to cafes where there is 
either a local alle yori of veluntary fubmiffion, 0 this 7 a 
might be ref the right of a government t to pu ois ith faults, 
at decide controverfies; between /frangers, of etween citi- 


zens and fen, but fuch ftate has no ie: aver the per- 
fon of a Ne 46 ye frill continues a | of his mg na- 


tion. Patt. b. 2. [-#06. 108. Local allegiance is 

from a ftran Se in by force, or & b ‘hee 4 Ror, 
if it does exift, does it give jurifdiction over ‘fault 7, ig, 
out of the country, before a refidence. Vatt. b. 

captors, in\the prefent cafe, came hither, .b; 3 lien, une 

the fahétion of a treaty; and, therefore, it cannot be pr > 
that they intended to fubmit to the muna anthority; unlefs 
the prefumption arifeés from the treaty: It does not fo. arife 
from affirmative words; and any implication is rebutted by the 
provifion of the treaty, that they fhall be at full liberty to de- 
part. But, on the other hand, the principle on which depends 
the right of the country of the captors to decide, whether. the 
property captured is lawful prize, is, briefly, becaufe the c 
tors are members of that country, and becaufe it is anfwera le 
to all other flates for what they do in war, 2 Ruth, Inft. 


oi. The interference of the American courts will be a ma- 

nifeft violation of the 17th article of the treaty with France. 

The terms of the treaty afe clear and explicit, that the validity 

of prizes fhall not be queftioned ; and that they come into, 

anid go out of, the American ports at pleafure. To decide in 

Oppolition to a comp2ét, fo unequivoc and UDAGTNG OPN, 
wou 
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t would endan the national tranquility, iving-a juft and 
wt honorable cate of war tothe Pron oa 


For atte are pet zee 
Paget pre cs te ee oes 
‘the veffel tae under the omherncy el aun dak 
remem d. ar pe me ‘a prize court? 


3d. even if itis a°prize court, the remedy, in 
the prefent op-epibw tought dhreugh'the xecatine, 
inftead ofthe judicial, department ?- eee | 


I. The 17th article of . to 
“ fhips and Peale whe aoe Does seperate ae 
being in the affirmative; as to‘enemies, ‘it affords a im- 


plication of : ‘@ negative asito- neutrals'and’ Americans. If, in- 


deed, the citizens of France may keep: ykeep.a neutral, as a prize 
taken from their enemies; a ir rao any where abroad 
feize American property and American citizens in veffels, and 


our government cannot 1 e,e in our own ports, to: 
vent their being carried ear sy sei to at 





:p. 369." Gre ae 
a Maa poe P Vati. bof. 


yah in wi 
tied too prejudicial to take a to the rigor of the 
terms, a sespiieess be'ufed. Vatt.. " f 
292. p. 391. Grot. f prsh 361. Fatt. b. fi 295. p- 392- 
ig of anaes age 
t ory 1on in the ourts ; 
but, ‘it is» urged, ‘then this ignrsbatgea been exercifed, be- 
caufe “ all civil caufes of 2 sorry and maritime jurifdiction,” 
pore ys ie. a brie on an Helen prize 
canles exam) judicial howeyer, to difcover 
the oe the eg lature, it is plain that civil i is ufed, 
upon this ty criminal. In other 
parts of the act, sche word!civiD ie dropped (fee. 2, 135 19-21. 
and in the 3oth feétion a provifion is’ made exprefsl a cafe 
of capture. The truth. 1s; Admitalty is the genusy sae 
and prize courts are’ the wits sg ba Ngo the grant 
admiralty pomeaeg 579°: sa SB9s 
367.3 - 323-8 Da Rep. 105, 6. 
does, uae y, that prize is not a civil o— maritime caufe, 
Doxg. 5935; but he, alfo fays, that, itis 4 caufe of admiralty 





jurifdiction. It is urged, that’prizes'can only be made in time 
of 
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sos pen may Sistas oe 


that «prize courts may . 


done in time of war. . si corteate 
Bulf.. 13. wLev. 243- Hume's iF agi 
Saund. 259» 2 Lev. 25; iby ih ! 
of declaring war, and making rules refp 
vefted-in Congrefs; and that Congrefs has,made 
but, furely, whether therules were made, or not, 
proper to be eftablifhed for.a divifion of capture 
Pa an pd MEE ; 
rules can-have nothing to 


Nor is it available. that this “ston on 
ani iene is not civil jurifdi tak 
evil caaeGaa sea meeneeninines a the 
not follow; and the diftinétion appears in4 
property was libelled | asviliter, after am~ 
cement: as + Sikh; 
| _TIL In Europe the Eazcativ is slonolly fm 

he Sovereign powerof a State ; and, ” 
ave ad dal my. _When, 

it is not.neceffarily i 


ve powers 
In the 


tanh ofthe veri ery ia. 
CSc teaate aa 


ie i judees udges, for the fame reafon, have 

execute an act o Reneretus ae a coer either: 
of the government ufurps part fovereignty, 
the Conftitution affigns to another jon dekgntes the por 


tyranny commences. The Conftitution 
of fovereignty to be exercifed by the ia cme 


; See Haghure’s Caley 2 Vale p, 
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and, attributes, devolves. Pm, seca 
— of «cll cascf adeuraleyand maritime jaritdhion” tnd 


ders it fovereign, as to determinations mopensys ohanbve 
the property is within iter etaghs! CP hoks ot 


ba, co-extenfive with the objets of Judicial fovereignty ; : 
which, according to the nature ofthe objects, will be 
by commen law, by ftatute law,-and by the law of | te 


nations. — It is. tovexecute its decrees ; and can, if | 
to the “xecutive, ¢ citizen, or fubject, naturally = 


looks for determi 






we appeal from an erroneous fentence ? “Will it not” be 
a ——— Asin Milo’s cafe, ome 
pong in vain, veterum 
pe amend 


a ee 
poe vlog eo Tbe 


x pas ie 


‘ reg coe = s 
If the paring = are orifiehad never 
been brought within, the reach of the judicial authority, and it 2 
thould be divefted by an unjuft fentence abroad, then the citi- 

zen mult, of necefiity, avail himfelf of the executive authority, 
through the medium of or reprifal. 1 Bl Com. : 
aeetianli 5135 4. §- 46: 6. Sir FT: Ray. 47> ae 
when the property is herey‘it is ineumbent on the 

to fhow, that the general jurifdition of courts, which poe, 
prima facie, to every thing within their reach, does not apply 
in the particular cafe cb the iat of one neutral power i 
tured, and brought into the another neutral ae pipt ty 

the cafes cited from Lee 204. Call. Far, ¥35, 137) 153, there 

had been regular ings in England, which the king of 
Pru(ffia attempted to undo, by ere€ting a court of his own to re- 
vile them. Lee. 238;.9.  And-the obligation of the treaties that 
have 
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have banaventenrel abisiegn dignity air Gneyee 176e' 


re of pofitive ses de epphae we jee 
ut even in the judicial power, 

rifdiétion, which albeeind to belong to the vig me tint 

the United States... The queftion is rebisteoapertne-ramiea? 



















of prize,or no prizes is ically of i 
cepa tees 
greeably to the law of nations. Doug. ses 5. 592; 'g. Carth.: 
32 sho 1.Sid. pa sen ane » Shin: 
pica Corts ciniaty bein “once ‘properly: 
catiaytaitadiananneoet 
in pay 8 dre so = Com, 108. 6 Kins Abr, 5150 1 Raye 
pr 2, Ruth, Infte onsen thefe-cafes clearly eftablith 
a diftinétion between a want of ing Ia gujand 
the libel for good caufe. The cafe in a 
R. 3 demonftrate, that where it is provedy 
reign of the complainant is in amity nueiedinntaiann 
pa That his peemeiemintanaiieg Sea poevciema te 
the party may fue for reftitution. ‘The ‘admiralty of 
Encland will decide, Leaighes foreign power ifued the captor’s 
commiffion, 3 Bulfh. 278,99 Vern: suai Pk 7550" 
The act of bringing. the. veflel into am port, muft 
be regarded as a.voluntary election to give a juriMiation, which 
‘ they might otherwife have avoided, If the American court® 
have no “ usifdi®hion, the captors avoid alt are wee ee 
avoid that of their own country 5 for, the attempt 
Conful to take in our ports, can never be: counte- 
nanced. But fhall they — the veflel and cargo here ad libi- 
tum, and Americans, as well as neutrals, wait: their motions ?- 
for, it is urged, that reprifals cannot iflue till the courts of the’ 
captors have refufed juftice ; and thofe courts cannot enquire 
into the merits till the veffel is brought within ped mare e 
of France. : 
Tre Cours, having kept the caufe tundercedvigedier for’ 
feveral days, informed the counfel, that befides the’ ret 
jurifdiction as.to the Diftriét Court; another q 
arofe upon the record,—-whether any foreign nation had a sre 
. without the pofitive ftipulations of a treaty, to eftablith in this’ 
country, an admiralty jurifdiction for taking cognizance of 
prizes captured on the high feas, by. its fubjects or'citizens, 
from its enemies? -Though this queftion bad not been agitat- 
ed, THE Court deemed it of great public ‘importance “to” be’ 
decided s and, meaning to decide it, they declared a defire to 
hear it difcufled. Du Ponceau, however, obferved; that the 
parties tothe appeal did-ot conceive themfelves iiterefted in 
the 
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the point ; and that the French minifter had given no inftrue- 


tions for arguing it. Upon which, Jay. ice, pro- 
ceeded to rt wa Stee follwing cancun: ~ Ale pent he 


By roe Court: The being decidedly of inion, 
that every DiftrictCourt: eke Unite States, poffelfes all 
the powers of a courtof Admiralty, whether confidered as an 


pom or aS a prize court, and that the plea of the ‘aforefaid: 
ee, Pierre VAreade Sobannene; to the jurifdiction of the 
Di i& Courtof Maryland, is infafficient: THEREFORE IT 
19 CONSIDERED by the SupremeCourt aforefaid, and now 
finally decreed and adjudged by the fame, that the faid plea be, 
and the fame is hereby overruled and difmiffed, and that the 
decree of the faid Diftri& Court of Maryland, founded 
be, and the fame is hereby revoked, reverfed and annulled. | 
‘AND the faid S upreme Court further clearly of opi- 


nion, that the Diftric Court of Mary aforefaid, has jurif- 


diction competent to enquire,-and to decide, whether, in the 
prefent cafe, reftitution ought to be made to the claimants, or 
either of them, in whole or in part (that is whether fuch ‘refti- 
tution can be made with the laws of nations and 
the treaties and laws of the United States) THEREFORE IT 
IS ORDERED AND ADJUDGED that the faid Diftri& Court of 


Maryland do proceed to or oe er era faid 


Mexender &. ‘Glafi and others, agreeably to law and right, 


the faid plea to the jurifdiation ‘te “es id court, notwith- 


rene the faid Supreme Court heitig further of opinion, that 
no foreign power can of right inftitute, or erect, any court of 
judicature of anyckind, within the jurifdiGtion of the United 
States, but fuch only as may be warranted by, and be in purfu- 
ance of treaties, IT 18. THEREFORE DECREED AND ADJUDGED 
that the admiralty jurifdi€tion, which has been exercifed in the 
United States by the Confuls of France, not being fo warranted, 
is not of right. 

Ir Is FURTHER ORDERED by the faid Supreme Court, that 
this caufe be, and it is hereby, remanded to the Diftri& 
Court, for the Maryland Dita, for 2 final decifion, and 
that the feveral parties to the fame do each pay their own 
cofts. 

February 















s 


SupREME Court of the United States. Ip 





prvtanby gira orth en ho aaaeone TAS 
» MER 0 Nee 
MHS: se i aeltte , 
so. 2o Sted " aie. 
February. Term, v7ggen 
é . F ot oa io Vaetiefieg- Vi iy ; a Bhar yo 
sty tar cohiiedn rt a2 
» tes piel ¥ 3 OP waa 
R m ' ‘ : 
~ 
ee a ee, Be, eee we 


"Phe Unrren’ States verfas Hamit'Ton. 


E prifoner had been committed upon the warrant of 
the Diftria Judge of Penn/fylvania, charging him with 
High Treafon ; and’ being now brought into court upon a 
Habeas Corpus, Lewis alledged, that there was not the flighteft 
ground for the accufation brought againft the prifoner, who 
had been ‘committed, without ever having been “heard, and 
- without knowing the name’ of any witnefs that had been’ exa- 
mined, or the {cope of any depofition’that had been taken, 
againft him’: And he-moved, that the prifoner fhould either be 
difcharged abfolutely, or, at leaft, upon reafonable bail) 
Rawle (the attorney-general of the diftri&): admitted, that 
in the fingle cafe of the prifoner, there had not been a hearing 
before the. Diftri& Judge, previoufly to the commitment; but 
when the ftate of thecountry is recolleéted, the number of de- 
linquents, and the urgency of the feafon, he*prefumed, that this 
circumftance ‘(independent of the eftablifhed character of the 
Judge) would not be afcribed to a want of vigilance, ‘or a {pi- 
| rit of oppreffion. He infifted, however, that ‘the difcretion 
vefted in certain judges, relative to a commitment for crimes, 
by the: 33d fection: of the Judicial AQ (1 Vol. Swift’s Edit. p. 
72) having been exercifed by the Diftri& Judge, on fuchdepo- 
fitions.as fatisfied him, this court, having: merely.a concurrent’ 
authority, can only revife his decifion imone of two cafes,-+- 
rft. The occurrence of new matter ; or, 2dly. A charge of mif- 
condué& ;---neither of; which is pretended. But, after ftatin 
the general charaéter of the infurreétion, he read feveral affida- 
vits, with.a view to eftablifh the prifoner’s agency in it; and 
concluded with urging, that, if the prifoner was releafed at all, 
it fhould be on giving fatisfaftory bail to take his trial in the 
Circuit Court. 4 B/. Com. 296. 2 Hawk. 176. (n.) 
Lewis examined the affidavits produced againft the prifoner, 


to fhow, that although he attended at feveral meetings of the 
Vo. III. D 
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infurgents, his deportment, upon thofe occafions, ws calculg- 
ted 2 reftore order and fabreiffion to the Jaws; and he added 
the affidavits of feveral of the moft refpe&table inhabitants of 
the weftern counties, in teftimony of the. propriety of the pri- 
foner’s conduct throughout the infurrection. 

Tue Court, after holding the fubjec. for fome days under 
advifemnent, directed the prifoner to be admitted.to bail, bimfelf 
in the fum of 4000 dollars, and two fureties, each in the fum of 
ac are The eds he taken forse 

Wuson,. Fuftice: recognizance m taken for 
defendant’s sngore at the next) ftafed Circuit Court. The 
motion for appointing a {pecial Circuit Court to try offences 
of this defcription, at a place nearer to the {cene in which they 
occurred, has not efeaped our attention.;.and with a with, if 

fible, to grant it, we have viewed the fubject in every light ; 
Ce hitherto the difficulties are apparently seterenerentsivle We 
will, however, ftate the principal ones, that the Counfel may, if 
they pleafe, endeavour to remove them, 

1. The next ftated Circuit Court is fo near, that it will.not 
be poflible to commence and finifh the bufinefs of the trials. for 
Treafon, at a Special Court to be previoufly held; and it is 
very queftionable, whether we can appoint.a Special Circuit 
Court at a diftant period, to overleap the Gfionof the ftated 
Court. The impropriety of fuch an interference is the more 
ftriking, when itis recollected, that the Circuit Court itfelf, as. 
well as the Supreme Court, has a power to appoint a fpecial 
feffions for thé trial of criminal caufes. .1 Vol. f. 4. p» 51- 

2. But even if a fpecial Court were to be appointed to be 
held at a diftant period, overleaping the flated,Circuit Court, 
could an indictment found at the latter, be profecuted and tried 
atfhe former? ‘There is a provifion, “ That all bufinefs de- 

nding for trial at any Special Court, fhall, at the clofe thereof, 
be confidered as of. courfe removed to the next ftated term of 
the Circuit Court,” (2 Vol. Swift's Edit. f. 3. p. 227-) but there 
is nO power given to remit to a fpecial Court, the bufinefs de- 
pending for trial, before the ftated Circuit Court: 

3- And fuppofe a fpecial Circuit Court were to be appointed 
previoufly to the ftated Court, could both de in feffion at the 
fame time ? Or, could two grand juries be impannelled at the 
fame time, for the fame diftrict, a both be qualified to. prefent 
all the offences, (including, of courfe, the offences of ‘Treafon) 
committed within their jurifdi€tion*. ‘s, 


* Lewis and M. Levy, (ast om infor attemp'ed to obviate the obftacles 
above fuggefted ; but, ic appears, witheat effett, as a fpecial Circuit Court was nur 
appointed on this eccafion. dee the Trials for Treafon, Wal. p. 335. to P. 387. 
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BIncHAM, Plaintiff in Err. verfus Caznot et als : 


HIS. was a writ of errror to remove the proceedings from 
the Circuit Court, for the diftriét of Maffachufetes 
anu on the return of the reccord, it appeared, that the defend- 
ants in error, being joint owners of the armed fhip called'the 
Pilgrim, formerly commanded by Hugh Hill, had wee 
an action on the cafe againft the Plaintiff imerror, inthe 
cuit Court for the diftriQ of AMJaffachufetts, of fune Term, 
1794. in which a declaration was filed, containing the follow- 
ing counts :—ft Count. That the Plaintiff in “Error, at S¢. 
Pierre, on the 8th of Aday, 1779, was indebted to the Defend- 
ants in Er-or in. the fum of 16,969 dollars and 69 cents, for 
goods fold and delivered, according to the account annexed; 
which account was in thefe words :—“ William Bingham, Efq. 
to the owners of the privateer thip Pilgrim, commanded in the 
late war by Hugh Hill, on her firit cruife, Dr. 
1779, To 1000 barrels of flour he received 
8th May. at Martinique, or from on board the 
privateer Hope, Ole Heilm mafter, 
captured by the thip Pilgrim, and 
carried into Martinique, previous te 
8th Aday, 1779, at 140 livres-currency 
per barrel, - livres, 140,000 _ 
which fum in the currency of the 
United States, is a - = 16,969 69 
Intereft to oth ‘January, 1793, - 3,995 84 


Dolls. 30,885 53” 

2d Count. Quantum valebat for 1000 barrels of flour, with 
an averment that they are worth 16,969 dollars 69 cents. 3: 
Count. Money had and received by the plaintiff in error, to 
the ufe of the defendant in error. gth Count. That the plain- 
tiff in error was bailiff of the fame flour, to fell and account for 
it to the defendants in error; with an averment that the flour 
had been long fold but never accounted for. 5th Count. Quan- 
tum valebat for 500 barrels of the like flour; with an aver- 
ment that it was worth 10,000 dollars. 6th. “Count. cee 
tum vaiebat for one undivided moiety of roco barrels of 
flour, with an averment that it was worth 10,000 dollars. 
The plea of non affumpfit was entered to this declaration; and 
thereupon ifiue was joined. 

The material facts attached to the caufe were of the follow- 
ing import:—-The Pilgrim, being ona cruifle off the — 
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1795: of Lifbon, on the 19th of November, 1778, captured a brig 

warn calied the Hope, Ole Heilm commander, and put on. boar 
William Carlton, as a prize-mafter, who carried the fuppofed 
prize, onthe 15th Fanuary,.1779, into Martinique, where 
the plaintiff in error refided asa public agent of the United 
States. On examination it appeared that the prize was Danifh 
property, and that her cargo belonged to Portuguefe mer- 
chants; both thofe nations being at peace with France and 
America, but there being no courts of admiralty eftablifhed at 
that time in Martinique, competent to decide on the validity 
of captures as prize; made by American vefiels, and the neutral 
captain after a long detention, on account of repairs, being 
folicitous to depart, the Marquis de Bouille, governor of the 
Ifland (to whom authority was delegated by the Conftitution 
of the French government, to fupply the deficient parts of the 
civil polity) made the following order, dated the 2d Ofober, 
1779, which was regiftered in the admiralty office of the bo- 
rough of St, Pierre. “ Francis Claude Amour, Marquis de 
Bouille, Marfbal de Camp, of the King’s armies, commander 
general of the French troops, militia, fortifications, and artil- 
lery of the French Windward Ifiands; and governor and lieu- 
tenant general of the iflands of Martinique and Dominique; 
We do certify, that the American privateer, named the Pilgrim, 
having conduéted into the ifland of Martinique, a Danifh brig- 
antine, loaded on account of thé fubjecéts of His Moft Faith 
Majefty, as far as appeared to us, and not on account of the 
fubjects of the King of England, We have ordered that the faid 
cargo in litigation fhould be fold, and the freight paid to the 
captain of the Danifh brig, out of the cargo under the care and 
direction of William Bingham, agent of Congrefs: And the 
nett proceeds, of faid cargo, deduétion made of all other charges, 
fhould remain in the hands of faid Bingham, to deliver it to 
whomfoever it may. appertain, agreeable to the judgment and 
orders of Congrefs, bs F 


(Signed)  -Bourtre, &e.” 


Before, however, the Marquis de Bouille’s orders were iffued, 
Mr. Bingham had taken the cargoof the Hope into his cufto- 
dy; and on the ad of February, 1779, addrefled a letter to 
the Commercial Committee of Congrefs, im which, after men- 
tioning the capture and arrival of the prize, he ftates, “ that 
vpon receipt of the papers (of which he then tranfmitted copies ) 
found on board, he laid them. before. the judge of the court ‘of 
Admiralty at Martinique, whe was of opinion that neither the 
veflel_ nor cargo,could with any: propriety be molefted on the 
high feas, by-either American or French armed vefiels. But 
(Mr, Bingham adds) that as this veflel is incapable of proceed- 


| ing 
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her cargo confifts of a perifhable commodity, he fhall difpofe 
of it at Martinique, pay the captain his freight, what damages 
he may be entitled to and fhall give bim permiffion to take 
his departure. Indeed the General infifts that the cargo fhould 
be diff of, as the Ifland is in great want of flour; and-as 
the fales will be more advantageous to the owners here, it may 
make the misfortune lefs heavy on the concerned. The pro- 
ceeds, after paying the neceflary expences of the vefiel, fhall 
be placed (continues Mr. Bingham) to the credit of the Com- 
mercial Committee of Congrefs, to affift in paying the advan- 
ces which he had made at. Martinique on the public account: 
and he is the more inclined to convert jt to this ufe, as he is 
perfuaded, that Congrefs-will not have to reimburfe it, until 
the claim of the one owner in Europe is made clear and ma- 
nifeft. 1t appeared by an account of fales, figned by Mr. 
Bingham on the 8th of May, 1779, that the flour tad been 
fold, at different periods, from the a1ft of anuary to the 
8th of May, 1779, and that the nett proceeds, which he placed 
“to the credit of the Owners of prize flour,” amounted to 
livres 107,621 14 6. . 
The owners of the Pilgrim being diffatisfied with the pro- 
ceedings that had taken place in relation to’the cargo. of the 
Hope, inftituted in the Common Pleas of Suffolk county, Maffa- 
chufetts, an a€tion of Trover for the 1000 barrels of flour, in 
the name of William Carlton, the prize-mafter, againft Mr. 
Bingham; and attached Mr. Bingham’s property, in the hands 
of Mr. Thomas Ruffel, of Bofton, to anfwer the judgment of 
the court. Tothis aétion (which was brought to Odfober 
Term, 1779) the defendant pleaded not guilty, iffue was there- 
upon joined, and judgment was rendered for ‘the defendant. 
An appeal was brought to the Supreme Judicial Court of 
Maffachufetts, at February Term, 1781, by William Carlton ; 
it was tried on the 17th February, 17843 a verdiét was given 
for Mr. Bingham, the defendant; and judgment was entered 
accordingly. When'this aétion at law was commenced, Mr. 
Bingham, by aletter dated at Martinique, the 6th of OGober, 
1779, and addrefled to the Commercial Committee of Con- 
grefs, remonftrated againft the proceeding, as, he had aéted 
bona fide, in his official character ; and Congrefs the fol- 
lowing refolutions upon the fubject:—“ Nov 30, 1779. 
“ Refolved, That Mr. Bingham’ s \etter of the 6thof Odober if 
with the a enclofed therein, and marked No. 1,2, 3; 4, 
together with a certified copy of his Sarin to the place 
y the Prefident to the 
legiflature 


of Continental Agent, be tran{mitted 








ing on an European voyage, without great repairs, which 1795- 
will naturally fubjeét her to a confiderable detention; and as Gay~/ 
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. legiflature of the State of Maffachufetts-Bay, with the follows 
ing letter : 
“ Gentlemen, 

“1 am directed by Congrefs to tranfmit to you the enclofed 
papers from Mr. Bingham. contain an account of his 
proceedings relative to a veffel, faid to be Dani property, 
captured by the floop Pilgrim, and carried into Martinique, 
about which, as he fays, a fuit is now commenced agai 
in your Superior Court. 
pers, you will judge of the meafures, which 
to prevent, on the one hand, injufti 
the other, the embarrafiment of agents, who are obliged to con- 
form to the will of the ruling powers at the place of their refi- 
dence. As courts are now inftituted at ! 
trial of fuch caufes, Congrefs fubmit to you 
not be advifeable to ftop the fuit already 
judgment is obtained upon the principal queftion; after whi 
> will be in Mr. Bingbam’s power to = 

livering to the true owners the property placed in 
for their be: If you fhould be of a contrary opinion, they 
requeft you to ae Mr. Bingbam’s agent with the enclofed 

Iam, &c.”’ 


application, Congrefs again entered 

the 201h Fune, 1780, “ Refolved, That the General of AZarti- 
nique, in ordering the cargo of the brig Hope to be fold, and - 
the money to be depofited in the hands of Mr. W. Bi ; 
till the legality of the capture could be proved, (no courts be- 
ing at that timé inftieuted for the determining of fuch captures _ 
in that ifland,) fhewed the ftri@eft attention to the rights of 
the claimants, and the higheft refpe& to the opinion' of Con- 

refs: 

“ That Mr. W. Bingham, in receiving the fame, only aéted 
in obedience to the commands of the General of Martinique, 
and in conformity with his duty as agent for the United 
States. ; 

“ Refolved, That Congrefs will defray all the expences that 
Mr. William Bingham may be put to by reafon of the fuits 
now depending, or which may hereafter be brought againgt 
him in the State of Maffachufetts Bay, on account of the brig 
Hope, or her cargo, claimed as prize bythe owners, mafter and 
mariners of the private fhip of war called the Pilgrim. 

“ And whereas the goods of the faid William Bingham, toa 
very confidetable amount, are attached in the faid fuits now 
depending in the hands of the factors of the faid WY. Bingham, 


to his great injury; ; 
Refolved, 
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« Refolved, That the General Court of the State ot Mafe- 

shufetts Bay, be requefted to difcharge the pr of the fai 

W, Bingham from the faid attachment : Con hereby pledg- 

ing themfelves to. pay all fuch fums of meme with cofts of 
faid WW. Bing 


fuit, as may be recovered againft the ham, in 
either or. the above adtions.”’ gaghs | 

en - Thatthe Navy Council at Bofton, be direéted to 
give fuch feeurity, sae zone of the ipsa — * the 
court may require, to direét the counfel now oy’ 
Mr. Bingham, in the defence of the {aid aétions. “4 

Such were the cireumftances of the caufe now under confi- 
deration. when it came to trial in the Circuit Court, before 
Taflce Cosmin an affociate Judge of the Supreme Court 
alone.* Mr. Bingham’s counfel offered to give the following 
documents in evidence tothe jury: 1. Office copies certified 
under the hand and feal of the Secretary of State, of the papers 
found on board the Hope, of depofitions relating to the cap- 
ture, taken reg gir Mr. Bingham, as a public agent ; 
of Mr. Bingham’s letter of the 2d of February, 1779, and other 
fubfequent correfpondence and depofitions in relation to the 
capture, addrefled to the commercial committee of Congrefs; 
and of the Marquis de Bouille’s order. Thefe documents were 
ftitched together, and were included in one certificate from the 
Secretary of State. 2. The account Sales of the flour at 
Martinique, dated the 8th of May, 1779, and the account 
Sales of the property which had been attached in the action of 
‘Trover, brought by Carlton v. Bingham. 3 The record in 
the Inferior and Superior Courts of Maflachufetts, in the cafe 
ef Carlton v. Bingham. .4 The Refolutions of refs, 
pafied refpectively on the 3d Noy. 1779, and the 20th June, 
1780. But the Court rejected all the evidence ; sy 

ave 


would feem from the record, that a part of it muft 
admitted in the courfe of the Plaintiff’s proofs) and a Bill of 
Exceptions was tendered and allowed, in the ing words : 
“ And the faid William Bingham, being now sonatatingns be 
James Sullivan and Chriftopher Gore, Efquires, his attornies, 
the iffue joined in the fame cafe, anda jury on the fame 
duly and legally impannelled, prays leave to file a Bill of Ex- 
ceptions tothe determination of the faid Court here had.on the 
evidence, which by the faid Bingham is offered in this cafe, and 
by which determination the faid evidence is excluded, and the 
faid Bingham is denied the advantage of giving the fame to, the 
jury in the fame cafe, viz. The feveral copies attefted by Tho- 


* In the Caption, indeed, of the record, Juftice Lowell, the DiftriSt Judge, is 
named as prefent ; but it is contradiéted by a Ipecial entry in the margin, in thefe 
words j=—~“* N. B. Judge Lowel! did net fit in this caufs.”” - 
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tions, that the Court did’ 
jury in. the trial eae of the ( 
the United States. of A) of the thirteenth of November, 
17793 alfo another R of the fame Congrefs. of the 
twentieth of June, 1780, both which » were concerning the fub- 
ject matter of the fait.» ~ i te 

“ Wherefore, et s of law, may tee done, 
in this cafe, the faid B underfigned his Counfel, 
prays the Court here, mis he Bill of tof Exceptions my be 
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JA. SULLIVAN, 


» &. GORE. 
“ lek 16, 1794. Allowed to be “fled per 
Wm. CUSHING, Judge of 
“> = —« faid Circuit Court.” 
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Me iar nited States.” Dea ew trial . ; 
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ing errors were 
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1. That judgment had been given res the Plaintiff, inftead 
by coer mn ba gubbvene oo EAR Moe A 

2. That the Circuit Court, proceeding a$'n Court of Com 
mon Law, in an aétion on the cafe, for ‘and receiv’ 
ed, &c. .had no jurifdiétion of the caufe; “the queftion, as it 
appears en the jedends, being a queftion of prize, or’ no prize, 
or wholly dependent thereon; '@nd, as fuch, it was, lively 
of Admiralty jrifition. ie he, Bil 

3. That the evidence red to in of Kacetns 
“Th not to have been rejeéted on the 

e argument which) commenced on 1 Sabet siacpldouca of i 


795) was condii€ted ve Bradford Sey ei 
Ud States) and Lewis, nap the in error 5 and md by 
Ingerfall, Dexter, and E. Tilghman, for the Kaye yr 

Tue Court defiring a counfel, in the inftance, ve 
difcufs the queftion of jurifdi&tion, the cafe'p itfelf un- 
der the following general heads. I. Exée } to the fiw 

~ diGion. . II, Exceptions tothe record. 

I. The Exceptions to the jurifdiGion. 

For the Plaintiff in Error. The fubje& matter of the ac- 
tion is prize, or no prize ;.and it is, with all its confequences, 


exclufively of Admiralty jurifdiction. The ation is not tref- 
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uftice. It does not appear to me, from an 
part of the cst Jap that the Circuit opm me, ua 


on 4 third Count in the declaration. The papers and depo- 
fitions that have been tranfmitted, were, no doubt, produced 
upon the trial; ged, Faget that hoe bounding eave 
dpam-of the Veco. FE we are not ‘to receive for 
trath, ev Fae. which Fey alledges nor, i “ cait ‘we 

ve any ef their itatements the v idity and force of a fact; 
= they only amount to evidence; and it is the peculiar amd 
eicales attic of the jury to infer faéts from the evi- 

nce 

‘Thatthe court had not jurifdiction on thle Clade which feoun 
to refer toa queftion of prize, is no reafom for excluding “he 
rifdition upon the Count, which has no fuch reference. 
contraét might be of a different nature; and the parol teftimo- 
ny (which does not appear, in any fhape, on the record) might 
have fupported it. 

Tue Court, being thus equally divided in their opi ert 
on the exception to. the jurifdiction, direéted the Counfel to 
proceed to the difcuffion of 

Il. The Exceptions to the Record. 

For the Plaintiff in Error. The.exceptions to the record 
may be claffed in the following manner :—=1{t.. That there was 
Vou. Il. not 





a 
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1795. not @ court competent’fo” , the tall "isa render judgment 
“vw therein. It appears Ap e 

record, that only 

~~ the | wa 

Cs PE EMS PLY po 395 6 
cae » 9 Vol. f. i. 
except in ot ree id latter act Pach: de 
one judge of the Supreme Court to hold the Circuit Court 
alone. ’ ut oo i tal ci 
two judges, and two judges were’ actus 
for he cally fitting on the caufe, fhould appear 
be fuch as i tg allows.~2d. That the action is brought for 
money had and ae &¢; and if any fuch action would lie, 
rs whe bets tig 6 ana ey ere : 
were fev nt 
captors) who are not to the fuit. ate of Engen 


p. 107. In trefj 

oe but in affempfit 4 may be taken ficceartas . ara 
Bull, N. P. 43. 1 A eet “B20. Gib. L. B. 106. Inthe = 
prefent cafe, the tort; retry Wiriat r 


mife the law raifed, was a promife all interefted in the 
perty, or its proceeds ; which included the mariners, as 

the owners of the privateer, But even ifthe action ae 
maintained by the owners nfo Pie at cal 


Count does not ftate the promi . hie to allt 

perio por %, bg a joint ; 

to. be made to Joon ‘ing partner, and 

F. & A. Cabbot, in Pag ih cu. Paar 

ety of papers and depofitions potet in evidence by: nity 

cif in error (and fome of whith had actually been given in evis 

dence in behalf of the Defendant in error together with cers 

tain refolutions of Congrefs, and the ‘exemplification of the res 

cord in the former fait of Carlton and re ew had been res 

jected; and if any one of them was improper rejected: the — 

judgment below ‘muft be reverfed: 

mit “hott documents, muft reft, either upon th 

tication, or upon the nature of their oeitbehe: Thofe which 

had been officially depofited’ in whi by wee of State’s Office, 

33 certified in the form preferibed by the act of Congrefs ; 
Vol. p. 43, f- 53. the record of the action of Carlton and Bing. 

pats was an exemplification under the feal of the proper court; 

the Refolutions of Congrefs were formally extracted and cers 

tified’ from the Journals ; and the whole evidently related to 

the fubject in ccntroverff.” Mr. Bingham was a mere ftake+ 

holder ; and an indemnity, at leaft, fhould have been tender- 

ed, before the property was taken from him. © But whenever 


the queftion of daniages arofe, it was material to fhew that he 
had 














~ the truft repofed inhi 
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had acted throughout the, bufine(s with fidelity,.as,a. public 1795. 
agent, “with the app i -{s, and in.confo > any 











did not allow hi to pay over the money; till a right 
eftablifhed sda a ize.* He could 
therefore, defend bi by fhewing ali the correfponder 
proceedings as they occurred. In all mercantil nd 
corref; ence of anagent is admitted to fhewt! 


f 
leone $.80% 





of the tranfaction; and this Rages ‘ t ek nce, in, 
which a court has refufed to allow the or, ordinances, of 
Congrefs to be read in evidence. Withefpeét tothe.record 


of Carlton verfus Bingham,.it might noty perhaps, be regular 
to give it a bar to the Pe ct unlefs 
it was 3 but, on the.prefent occafion, it was only offer- 
ed to , that other perfons had fued for the fame ching; 
that Mr. Bingham was, in fact, a mere ftake-holder; and that, 
therefore, he not to deliver the property to any one till 
the legal ownerfhip was eftablifhed, nor be compelled to pay 
damages, or intereft, for the detention, whoever might be the 
owner. A verdict in another caufe may be given in evidence, 
though the parties are not the fame, if the defendant was bai- 
liff, or agent, of the party now fuing. .Gilb.35. Soacom- — 
mon Carrier may maintain trover for the Principal, or owner, 
of the goods ; and a verdict in that action may be given in evi- 


‘dence, as conclufive againft the Principal, in an action brought 


him againft the carrier. 2£ pina, ey 5: Bull. N. P. . 
” or rd Defendants in agg lt saul be speuicadeas 
bill of exceptions, is not fairly drawn, fince it omits to ftate the 
evidence on behalf of the Plaintiffs below, and, therefore, does 
not bring the points in the caufe fully before the court. Ona 
writ of error, however, facts are not to be confidered; 3 B/. 
Com. 407. and from the ftatement in a Dill.gm areesaes, the © 
court wi infer nothing. Bull. N. P. 316. 2. T. Rep. 55. 125, 
But to proceed te the exceptions in their order. 

if. Exception. The court was conftituted, ably to 
the provifions of the acts of Congrefs. It ta oie oo the re- 
cord that the Diftriét Judge did not fit in the caufe; whether 
he was interefted, or not, is a fact; and, from his not fitting, 
the court will prefume that he was interefted. 1 Stra, 129. 


By 


* The queftion might, perhaps, have been tried by a monition iffwing 
to Mr. Bingham, from the Admiralty of Martinique, on which a decree 
woul’ %e binding upon all the world. See the argument of Sir iam 
Scott, 10 3 T. Rep. 3°95 and Fudge Buller’s opinion, p- 346. Befides, it'ap- 
pears, that the drret of the French government, authorifing the French 
courts of Admiralty, to try and determine captures made by Americans, 
was promulged immediately after the prize had been configned to Mr- 
Bingham's care. . Fourm, Cong, § Vals px 449+ 450+ ; 





to tay 


wBy~ fwered. Weare perfectl 
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[Byte Court. This: 









the Diftri& Judge. was on the: : ‘oa =, 


the caufe, he was abfent in 0 mplz ; 
cafe otherwife comes within \¢ provifions of the acts of Con. 
grefs.} ae » 








that all the proper Plaintiffs 
fince the jury havefound the. 


3a erty : 
ad. Evcoption: ‘It.comben he eters ao 
not Pry . f 


claration. Befides, there i gto thew, that hare 
any other parties; .the owners and captors m 4 
been the fame ; or the owners, by a contract wire 
ners (which could. not be the muarabidadaaeet 
Congrefs) might ere rt elves to the whole of the 
prizes... ‘The ftatement . the. tion for anew 
trial, is merely the. allegation of party, Contra» 
difed by the yaa, and the of the phe Ae is 
34. er The court b as in rejecting the 
evidence offered by the PlaintifFinerror. the papers were 


offered en maffz, was his fault ; andeven if ) 
be deemed good evidence, all muft be admitted, or none. But 
Mr. Bingham’s own letters to Congrefs, and the correfpond- 
ence with his counfel, could~nat be evidence, waa she wasia 
party. The Maxquis de Bouille's certificate, which has been 
called an order, is nothing more than a certificate that he had 
previoufly given the order rn errks it refers, and it had been 
given inevidence by the. But there is no proof that 
even this certificate’ is the saat: ee de Bouille ; for, 


the By eo te ofa 7 ea. Fal a se ae 
tion of a record, certified. by a reg mae it fhould be 
te courte 


prawess like every other faét,, in ig Sa 
py the oath of a competent witnefs; the certificate of 
t farquis de Bouslle cannot be allowed as of -a fad, 
any more than the certificate of any other e individu- 


al. Yet, admitting that the guis figned the certificate, 


and that the certificate is com evidence of the faét, it 
was enough to juftify the elem, that it could have no 


effect to prevent the Plainti from recovering; for, 


Mar quis de Bouille’s order merely authorifed a fate of the prize 
goods, which the Plaintiffs never impeached ; but, on the con- 
trary; prefuming the fale tobe lawful, they brought an action 
of affumpfit, inftead of an aétion of trefpafs, or trover. 
‘Though he might order a ale, the Marquis couldhave no power 


te 
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Metal is 
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t demand*. ‘But even if Congrefs had undertaken 
ead their authority to do fo mol the ape 
pequchinned That oes Fore ye senas! Se 
‘tions of war; and, as an incident of war," i 
‘cide, conformably to its appellate j 
prize, or no prize. But was 










pernange ats partic Veloce Congret, te emai ) : = nt 
sd in tai tw ti rene on mae Stated wd 
pegs Sa nt; th 
they had authority to decide, ercifed it; th 
have barely ex ‘an opinion ; pa nt 1 of any 
court 


man, or nblage of men, be given in evidence ? The 
had aright to judge, not only whether the evidencecomes from 
a proper fource, but, alfo, whether it applied to the fact i 
fue : for, even a deed is not evidence u hz | 
to the matter in difpute. And if the refol 

grefs were only offered in mitigation of demagihia the = abjection 
remained. If not proper on the main queftion, they were not 


proper 


* PaTresson Fiftice. Does not the Calbfequént approbation of Coa- 
_grefs amount to the fame thing as if they had iflued a precedent his ool 


Dexter. In fome cafes that principle operates. But ss om, 
competent authority to protect Mr. Bingham in the prefent in a 
by ifluing a previous order, ot by exprefling a iu ent a 


If an aé, originally «ihe, gavea party the right to recover Meee 
ho refolution of Congrtefs could, retrofpetively, affect that right. 
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1795« proper queftion, in the ¢ai ntereft ould be merits it 
myn cua beremnarkens that pithpugh 10, 
_ where.money is retained by a: upon any leg 
or with the confent of the cli 
pofed upon Mr. Hinghew yt 
i As to the rec dof th ee 
am, was not 
} not pleaded : ro 
nt inter. | We aa 


the, very natuee ababae 

proof of a wrongful act. yam 

or implied, Tie acto" of ¢ ; yer tied. becoote she 

the goods was. not unk ae Ss) aoe 
Abr. 60. 1, 3 Mod, 166, Vin, Abr. tit 


Vin. Abr.g 
For the Plone: 


the bill of exceptions does. 

trial for the Plaintiffs below. Buti 

gave any evidence more tha what hi coin 

tute fays, that the party aggrieved fh his ¢ 

to. the opinion. of the 5 but ee 2a 

to infert any part of tus anaes which ys oe mater to the — 

point of exception, 2 Inft. 427. : ha, 
[By tHe Court. Itis ceedin 


2. Itisobjetted, that . 
bl sper a 6 per evider 

were they could nat be recei 

pears The A& of Congrefs, | 

makes copies under the official feal 

i eenaheaindie tel is. a fr 


given is yaa! the  Plarntifis 

: feparated thofe that were evidence 

from the reft.. As to the contents of the papers : The letters 
of Mr. Bingham were to thew that he aéted as the 
public Agent of Congrefs.; that, as fuch, he had taken depofi- 
tions and tranfmitted the thip’s | papers, and that he had ac- 
counted to Congrefs for the property. The, correfpondence 
with his counfel, merely feews, that his effeéts had been oF 
tache 


* Cusuino, Fufire, did air mp to seneciie in this.opinion, but the 
other three Judges were deci 









- ‘capture from a Neutral ; fo the Governor 





nor had a 
Congrefs are ftated in the Bill of 















_ Exceptions to be conce the fubje matter of the caufe ; 
and it muft be prefumed that the Refolutions ' wére’ fufficient! 

. proved. The Recordof Carlton verfus Bi ngbam, (when Carl- 

_* ton fued as Bailiff to egaeers) ought certainly to have been 

> admitted in mitigation of damages, as it fhews that Mr. Bing- 


ket bam could not have paid the money with fafety to the prefent 


claimants, till the queftion of prize was determined. 4 Co. 94. b. 
. The Judges, after fome advifement, delivered their opinions, 


a feriatim, 


PATTERSON, fuftice. I am clearly of opinion, that the 


’ _ certificate of the Marguis de Bouille, regiftered in the Admi- 
\s ralty of Martinique, ought. to have been admitted as évidence 


> ©. upon the'trial of this-caufe.. He was Governor of the’ Ifland, 








poffeffing a high executive and fuperintending controul ; and 


we miuft prefume, that he acted, on this _ with legiti- 

~~ mate authority. “42 2) SB eS ey 

Thofe letters which were written to Ca yMr. Bing- 
4am, at the time of the tranfaction, fhould, in my opi - 


nion, have been fubmitted to the Jury. ‘On thearfival of the 
captured vefiel, the Governor might have awarded abfolute re- 
ftitution? but, chufing to adopt a middle courfe, he’ direéted 
the cargo to be fold, and the proceeds tg retain in'the hands: of 
Mr. Bingham, as the Agent of Congrefs, a 
inftruét him how to aét. In the charaéter of a’ ¢ agen 
therefore, Mr. Bingham received the property ; and his cotem- 
poraneous correfpondence on the fubjeét, in that character, with 
the American government, was, Be Ande to 
fhew the original nature and complexion of the faéts in contro- 
verfy. I have mofe doubts on the admiffibility of the other 
letters referred to in the Bill of Exceptions’; but, in relation 
tothem, it is unneceflary to give a decided opinion. 

With refpeét to the Refolutions of ‘Congrefs,’ two queftions 
may be propofed, in order to determine, whether they ought 
to have been admitted as evidence : 4. Had Congrefsauthority 


oe {cert 
property 

REDELL, Ie |, 
ny of the i ae lin 
rejected. From an in 7 tio’ 
tached to the Re the 
fcertained. The Plaintiffs’ 
on their account, as th nif 
tured by them as prize ; 5a nd | 
lawful, or not, he. was t 
wee 'be ited 0 tk c 


ral claimants, 

tify hi sgt pala lesa or _ 

t is right, the confequence is, 

prope to the Plaintiffs un- 

‘ap was lawful, which 

he medium ¢ Pe Page Coort, nat by a 

Wiebe Cale fcommoniaw. From this view of the 

controverft Bae pers t mutt b of = moment that Mr, 

Bingham aft opportunity 1 , that he had act- 

ed, thoughout te ufinefs, as the E of the United .. 
Se lg Rie States 5: ‘ A 


* See the cat Ferre ° pfs . hse thought it material to. 
preferve adee vip me, in which the Cafe: iperurred, any rrebeham 
vy defignating the refp Rive Terms. es 
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States ; and that his communications to Congrefs were open, 1795: 
fair, and faithful. If, indeed, he had given paro/ teftimony on 

thefe points, his opponents might have called for the records of 

the appointment afd correfpondence, as affording higher proof: 

I am, therefore, of opinion, that Mr. Bingham’s official letters; 

(fome of which were written before any difpute exifted; or 

could reafonably be anticipated ) ought not to have been re- 
jected. qeer s ee 

The Refolutions of Congrefs, likewif>, were proper evi- 

) dence ;—not, indeed, to prove, that the Plaintiffs were not en- 

/ titled to the money in queftion, but to prove that the Defendant 
was recognized in the tranfaction as the Agent of Congrefs. 
The Refolutions are not to be confidered as the mere expreffion 
ofa Congreffional opinion, but as an acknowledgment that Mr 
Bingham was a public agent, and that the public, as his prin- 
cipal, was accountable for the soe 

The certificate of the Marquis de Bouille, whether regard 
ed as an original order, or as the evidence of a parol order, 
previoufly given, ought to have been laid before the jury. The 
Marquis aéted officially, as Governor and Commander in 
Chief ; and we muft prefume, that he exercifed a lawful au- 
thority, in a lawful manner. 

Under thefe circuniftances it only remains to confider, what 
courfe fhould be purfued by the Court, in order to give the 
Defendant the benefit of a trial, upon a full view of his legal 
proofs, I think, for that fe, that a Venire Facias de nove 
ought to iffue. For, alth a Court of common law has no 
jurifdiction of the queftion of prize; vet, whether it is neceffh- 
ry in the prefent cafe to determine that-queftion, muft depend 
upon the faéts, which are eftablifhed at the trial. On a Count 
for money had and received, 8&e. the Court below has, prima 
facie, jurifdiction; and if the jury thall think Mr. Bingham 
was merely the agent of the Plaintiffs, the validity of the cap- 
ture, as prize, can form no ingredient in deciding the iffue. ig 
on the contrary, the jury fhall think Mr. Bingham aéted as a 
public agent, their verdict muft be in his favour; as he was 
bound to keep the property for the real owners ; and"the cap- 
tors can never fhew that they areythe real owners, the 
veffel and cargo have been condemned as ‘prize, by pe- 
tent tribunal. ‘The captors§imay then proceed againft Mr. 
Bingham in a Court@f Admiralty, whofe decree of condemna- 
tion, operating aga l the world, would entitle the captors 
to receive the ind juftify Mr. Bingham, or Congrefs, 

“in paying it. 2 nt 

Wi son, ¥u/fice lm feveral inftanges, I concur in the 
fentixnents, that havé beet delivered’by the Judges, who have 
preceded me; but, L think, it is unneceflary to fpecify the par- 

Vou. Fl. G ticulars 
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ticulars, or to amplify the reafons, fince I continue clearly in 
my opinion on the point, which was ao prguets that this 
caufe is exclufively of Admiralty jurifdition, On that ground 


I chufe entirely to reft the judgment ‘that [give : but it leads 
—— alfoy.to another conclufion, that, the Court not hav- 
ing jurifdiction, aVenire Facias de aive(which, in effect, di- 
reéts the exercife of jurifdi@tion) c “pot to iffue. I am, 
therefore, for pronouncing, fimply, ment of reverfal. 


PaTeERon, Fuffice. 1 ¢ 
ctas de novo to 2 Court, whith, in 
tion to try, or to decide, the caufe 

Cusine, Fuftice. 1 thall giveno opinion upon the quef- 
tion of affirming, or reverfing, the Judgment of the Court be- 
low. My breed thik there is error in the proceedings ; 
and they are right to rectify it. On the queftion, however, 
of awarding a Venire Facias de novo, L agree with Judge Ing 
DELL : But, as the Coutt are equally divided, the Writ cannot 
iffue. 


% ‘fend a Venire Fa- 


Judgment reverfed ; but nowrit of Venire Facias de nove 
was awarded. 


ny nr 
np 
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oe 


The Unirep States verfus Judge Lawrence. 
"ae : 


United States (Bradford) for a Rule to thew caufe why 
a Mandamus thould not 
Judge of the Diftri& of 
iffue a warrant, for ap 


A MOTION was made by the Attorney General of the 
i irefted to Joun LAwrence, 


ork, in order to compel him to 

ending Captain Barre, commander 
of the frigate Le Perdrix, b 
public. - eile 


longing to the French Re- 
The cafe was this Captain — 













of a French convoy om the American Goalt, voluntarily aban- 
doned his fhip, and became a refidentia New-York. The Vice-. 
Conful of the French thereupon, madea demand, in © 
writing, that Judge Lawrence would iffue a warrant to appre-. 
hend Captain Barre, aa from Le Perdrix, by Titec 


of 


ny has no jurifdic. a! os 
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of the gth Article of the Confular Convention between the 1795. 
United States and France, whichis exprefled im. thefe words: Waray 


“Arr.g. The Confuls and V ice-Confuls may caufe tobe 
arrefted the Captains, Officers, Mariners, Sailors, and all other 
perfons, bei rt of the crews of the v of their refpective 
nations, who ye deferted from the faid veffels, inorder to. 
fend them back and tranfport them out of the country. For 
which purpofe, the faid Confals and Vice-Confuls-thall addrefs 
themfelves to the Cotigts,.. » and Officers competent, and 








_ thal) demand the faid deferters in writing, proving by an exhi- 
* dition of the regifter of the veffel, or thip’s roll, that thofe men 


were part of the faid crews; and on this demand, fo proved, 
anes however, where the contrary is proved) the delivery 

I not be refufed; and there fhall be given all aid and affift- 
ance to the faid Confuls and Vice-Confuls for the feareh, f{ei- 
zure, and arreft, of the faid deferters, who fhall even be detained 
and kept in the prifons of the country, at their requeft and ex- 
pence, until they fhall have found an “gered of fending 
them back ; but if they be not fent back within three months, 
to be counted from the day of their arreft, they fhall be fet at li- 
berty, and fhall he no more arrefted forthe fame caufe.”’ 2 Vo. 392. 

To the Vi ful’s demand the Judge anfwered, “ that 
it was, in his Opinion, neceflary, before a warrant could iffue, 
that the fhould prove by the regifter of the fiiip, or 
Role  Equipege, that Cosmin Barre. in faét, one of the 
crew of Le Perdrix.” he Vice- | replied, “ that the 
fhip’s regifter was not in his pofleffion ; but, at the fame time, 
ftated varioys reafons why he fhould be admitted to produce 
oa of the fact in queftion, in of being oblig- 
ed to exhibit the thip’s regifter itlelf; declared, that in 
fuch cafe, he would give the judge all the proof that could be 
defired”” The Judgeperfevering in his original opinion on 
the fubje&, that_“ the mode of proof mentioned in the gth ar- 
ticle of the Convention was the only legitimate one, and that 
he could not difpenfe with it ;”’ the V ice-Conful obtained a co- 
py of the Raled Equipage, certiied by the French Vice-Con- 
{ul at Boffon, under the Confular feal; and tranfmitted it to 
the Judge, with another demand for a warrant tp arreft Capt. 
Barre; contending that this Copy-was entitled to the fame rcf- 
pect as the original inftrument, by virtue of the sth article of 
the Conyention, whith is in thefe words: 

“Art. 5. TheConfuls and Vice-Confuls refpectively thall 
have the exclufive right of receivinaraaeneit chancery, or on 
board of veflels, the declarations all the other aéts, which 

Captains, Mafters, Crews, Paflengers,'and Merchants of 
their nation may chufe to make there, even their teftaments and 
her difpofals by laft will: And the copies of the faid acts, du- 


ly 
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ly authenticated by ‘the faid Confuls or VicesConfuls, under 


irr the feal of their Confulate, fhall receive faith in law, equally 


as their originals would, in all the tribunals of the dominions 
of the Moft-Chriftian Kitig, andofethe United States. They 
fhall alfo have, «and exclufive » t_cafe of the abfence of the 
teftamentary executor, adiaivifeeahali legal heir, the right te 
inventory, liquidate and proceed*touthe fale of the perfonal ef- 
tate left by fubje&s orcitizens Of mation, who fhall die 
within the extent of their Confulates they thall proceed there- 
in with the aflifttance of two merchantsof theie faid nation, or 
for want of them, of anyother at their choice, and fhall caufe 
to be depofited in their chancery, the effects and papers of the 
faid eftates; and nooffieer, military, judiciary, or of the police 
of the country,’ fhall difturb: them or interfere therein, in any 
manner whatfoever: but the faid Confuls and Vice-Confuls 
fhail not deliver up the: faid effe&ts, nor the proceeds thereof, 
to the lawful heirs, or to their order, till they fhall have caufed 
to be paid all debts which the deceafed fhal) have contracted in 
the country ; for which purpofe the creditors fhall have a right 
to attach the faid effeéts im their, hands, as they might in thofe 
of any other individual whatever, and proceed to obtain fale of 
them till payment of what fhall be lawfully dueto them. When 
the debts fhall not have beencontracted by judgment, deed, or 
note, the fignature whereof fhall be known, ment fhall not 
be ordered but on the creditor’s giving fufficient furety, refi- 
dent in the country, to refund. the fums hethal! have unduly re- 
ceived, principal, intereit 3 which furety neverthelefs 
fhall ftand duly difcharged, after the term ofone year in time 
of peace, and of two anstinie of war, if the demand in dif- 
charge cannot be formed before thé end of this term againft the 
heirs who fhall prefent themfelves. And in order that the heirs 
may not be unjultly kept out petfedts of the deceafed, the 
Confuls and Vice-Confuls frail his in fome one of 
the gazettes publithed, within» their Confalate, and they 
fhall retain the faid effeéts imtheir hands four months to an- 
{wer all demands which {hall be prefented; and they thall be 
bound after this delayto deliver,tothe perfons fucceeding there- 
to, what fhajl be more:than jent for the demands which 
fhall have been formed,” 9fol. 284.» 

The Judge, however, declared that “he did not confider 
the copy of the regifter, to be the kiadof proof defignated by 
the gth article of the Convention; and that till the proof {pe- 
cified by the exprefs, words of the article was exhibited, he 
could not deem himfelf authorifed to iflue a warrant i | 






















hending Captain Barre.” ars a 
Under thefe circumftances, the Minifter of the French’ Re- 
public applied to the Executive of the Vaited States, compl 
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ing of the Judge’s refufal ito iffue a warrant againft Captain: 1795. 
Barre, as a manifeft departure from the pofitive provifions of Ua 


the Confular Convention; and the prefent motion was made, 
in order to obtain the opinion of the Supreme Court, upon 
the fubject, for the fatisfaction of the Minifter, 

The rule was oppofed by Jnger/all and W. Tilghman, who 
contended, I. ‘That the ort regifter of the or fhip’s 
Roll, was the only admi evidence under the gth article of 
the Convention; and Il. That in the prefent cafe or 
has, in fact, given a judgment; and al ha mandai 
lie to compel the Judge of ‘an inferior t, to proceed to 
give judgment, it will not lie to preferibe what judgment he 
fhall give. 

I. The treaty has placed the fubje& in controverfy upon a 
footing different from the law of nations; for, independent of 
pofitive pact, no Government will furrender deferters, or, 
fugitives, who make an afylum of -s territory. This, then, 
is a new law introductory of a new remedy; and whenevera 
new remedy is fo intraduced, (more efpecially in acafe fo highly 
penal) it muft be ftri€tly purfued. 1 Wil. 164. 4 Bac. Abr. 
647, 651, The gth articleof the Confular Convention, may 
therefore, be confidered in a twofold point of view—1{t. Asto 
the true  paeniap. of the words :—and ad. As to the com- 
petency of a copy of the regifter, or fhip’s Roll, to be receiv- 
ed in evidence, by any y to the.common law rules of 
evidence.—1ft. The words of the article are full and exprefs, 
that the Conful. fhall prove the deferters, whofe arreft he de- 
marids, to be part of the fhip’s crew, “ by an exhibition of the 
regifter of ne or fhip’s Roll.” If thofe, who drew 
the inftrument, and appear th ut'to have perfectly under- 
ftood the import of the 1 they ufed, had not intended to 
fix afpecific mode of prodf, a fpecific mode would not have 
been mentioned in this cafe; but the kind of evidence would 
have been left atlarge, as in the 14th article, where, in another 
cafe, proof of citizenthip is to be made, “by legal evidence.” 
But, in fact, the fhip’s Ro// is the beft evidence which the na- 
ture of thecafe admits ; and, if amy other, is allowed, it muft 
depend upon the mere difcretion of the Judge. The individu- 
als of the French nation,'as well as the Republic, are intereft- 
ed in the conftruction of the article since it deprives them of 
that protection within ourterritory, to which they would other- 
wife be entitled; and their intereft becomes peculiarly import- 

ant, when we confider the exifting circumftances of the nation. 
Befides, whatever inconveniency might flow from this ftrict 
conftruétion, if it is the Copa n-smgaay Sa the treaty, 
the court cannot change it on that account. 4 Bac. Abr. 652, 
10 Mod. 344. ‘The inconveniences, however, are aes Witsoe 
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1795- beyond their real force. The cafes contemplated, were, obvi- 
rw oully, cafes of defertion before the veflel left the port, in which 





it would always be eafy to exhibit the regifter, before a warrant 
was iflued. “The act of Congrefs, vefting this jurifdiction in 
the Diftri€& Judges, may, indeed, -be too reftriéted, inafmuch 
as it does not give each Diftri&t Judge a power to iffue his war- 
rant to all parts of the United States, by which the neceflity of 
applying to the Judge of every i&t, into which a deferter 
mighwefeape, and the confequent neceffity of exhibiting the 
original Ro/l on every fuch application, would be avoided. 
The inconveniences fuggefted ght therefore be obviated by 
Congrefs ; and even the governmentof France might introduce 
a remedy, by direéting he: original Rollin cafes of defertion, 
to be depofited with the Conful, and certified copies to be fur- 
nithed tothe Captains of the refpective fhips. But it is con- 
tended, that admitting the exhibition of the original Ro// to be 
requifitc, ftill it is fafficient to exhibit it before the n is de~ 
livered ;—it need not be exhibited before the warrant iffues te 
arrefthim. This, however, cannot be the true conftruction of 
the article, upon a fair analyfis of its different parts. In the 
firft part the arreft of deferters only is mentioned, “ in order 
to fend them back and tranfport them out of the country ;”— 
then, it is faid, “ forwbreh (that is, for the purpofe of 
the anref?) the Confuls and Vice-Confuls fhall addrefs them- - 
felves to the Courts, § 10 competent, and fhall 
demand the faid deferter, in writing, proving. by an exhibition of 
the regifter, or fhip’s roll, that. men. were part of the 
crew, &c. and the clapfe a dlad ce ga that 
“on thisdemand, fo proved, the delivery fhall not be rcfufed.” 
On what, then, is the cigs ta apomd his warrant, if not on the 
exhibition of the roll ? yis no other arrears 
article; and, certainly, proof of ykind mu made, e 
the warrant iflues. RO staal er (fays the 6th article 
of the amendment to the Federal Conftitution) but upen probable 
caufe, fupported, by oath, or affirmation?’ And in this cafe, 
if previous proof has been made, there is nothing to prevent 
the warrant’s containing a Claufe of immediate delivery; fince 
the deferter is only to be. committed and imprifoned at the in- 
ftance of the Conful.—ad. If, then, an exhibition of the fhip’s 
roll is neceflary, the fegond’ confideration, arifing on the con- 
ftruétion of the article, is, whether-by analogy to the common 
law rules of evidence, a copy ought to be received, inftead of 
the original,. Itis a mae Or that the copy of a deed, or 
other extraneous of its contents, cannot be given in evi- 
dence, unlefs it is firft & that the original did once exift, 
and that it had been deftroyed or loft, or is in the pofieffion of 
the adverfe party. 1 Vem 389. E/p. Dig. 780. 782- 10 Co, 
2. 
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. Inthe prefent-cafe, the only requifite.of the rule thatis 1795. 
fatished, eftablithes the exiftence of the roll; but proves, atthe Unay 


fame time, that it has not been loft or deftroyed, and that it is 
(or at leaft that it was when the warrant was applied for) in 
the pofleffionof the Conful at Boffon. So ftridtly has the rule been 
adhered to, that even the acknowledgment of the obligor will 
not be received as evidence that a bond was:executed by him; 
the pais wh muft be produced. Doug. 205. qpBurr. 
2275 As to the inference drawn by the Conful; from tl Sth 
article of the Convention, in fupport of a. of the Roll as 
competent evidence, the article clearly eid matters tranf- 
agted by Confuls in virtue of their fpecified confular powers, but 
not tothe authentication of foreign inftruments, deeds, or com- 
miffions. 

IL But whatever may be the opinion of this court on the 
conftruction of the article in queftion, they cannot interpofe by 
mandamus, to compel the Diftrict Judge to adept their judg- 
ment, inftead of his own, as the rule of decifion, in a cafe judi- 
cially before him. The Supreme Court may, it is true, iffue 
writs of mandamus, in cafes warranted by the principles and ufa- 
ges of law; (1 Vol. p. 58. 14.) but there is no ufage or 
principle of law to warrant the ifluing of a mandamus ina Cale 
like the prefent. By the Actof Congrefs (2 Vol. p. 56. the 
Diftri&® Judge is appointed the competent judge, for the 
purpofes exprefied in the gth article of the, @onvention ; the 
Conful applied to him as fuch ; and the Judge refufed to iffue 
his warrant, becaufe, in his opinion, the evidence required by 
the article was not produced. The act of ifluing the warrant 
is judicial, and not minifterial; and the refufal to iflue it for 
want of legal proof, was the exercife of @ judicial authority. 
Where any other court has competent jurifdiftion, the court 
will not interfere by eandamus to controul x. £/p. Dig. 668. 
4 Burr. 2295. Ina variety of cafes the ftrefs is laid on the act 
being minifterial, and not judicial. 1 Wilf. 125. Ep. 
Dig. 662. 663. 666. 669. 512. 552. 530. 1 Strat 2. 
1 Vent. 187. T. Raym. at4. 1 Bi. Rep. 640. 3 ~ Mbr. 
§31- 1 Burr. 131. —_. Dig 207.208. Carth. 450. 2 Stra. 
835- Sayre’s Rep. 160. It is juftly faid, however, that a writ 
of mandamas ought in all cafes to be granted, where the law 
has provided no fpecifie remedy, though on the principles of 
juttice and good ernment, there ought to be one. E/p. 
Dig. 661. 4 Com. Dig. 205. And, it has been generally faid, 
that writs of mandamus are cither to reftore a perfon deprived 
of fome corporate, or other franchife, or right; or to admit 
fon legally entitled. 3 Burr. 12 . 1043. OF 
a more extenfive bafis) to prevent of juftice, to e1 
the exeeusion of the cemmon law, effectuate fome fta- 
tute : 
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1795+ tute: but it has never been allowed as a private remedy for 4 
rw party, except in cafes arifing on the 9 4nn. ¢. 20. Nor has 





it ever been granted a a — who . cara a difcre- 
tionary power. ac. Abr. 535. 2 Stra. 881 . Efp. 
Dig. 668. 2 7. Rep. 338. £ 3; - 667. 3 Bos die. =e 
Andr. 183. Thus, the writw refufed, where a vifitor has 
exercifed his jurifdiétion, and deprived a perfon of his office 
in a college: 1 Wilf. 206. 4-Com. Dig. 209. Andr. 176. E/p. 
Dig. 667: where mers have iffued a certificate of 
bankrupts. 1 Athi 82. 20¥exz. a50. 1 Cook. Bank..L. 

And it fhould be fhewn “the inferior’ court had aate ae 
fault, for the Superior Court will not prefume it. E/p: Dig. 
670. Bull. N..P. 199.—Upon the whole of thefe authorities 
It appears, that 4 mandamus is founded on the idea of a de- 
fault; as where an inferior court will not proceed to judgment, 
or a minifterial officer will not do an aét which t to do; 
but there is noinftance of a mandamus being iffued toa judges 
who has proceeded to give judgment according to the beft of 
his abilities. It ought, likewife, to be obferved, that where a 
faét is doubtful, a mandamus never iffues till it is determined 
by a jury, either on a feigned iffue, or on a traverfe to the re~. 
turn under the ftatute: For, how can this court determine 
what the material faét of the prefent cafe is? And if a manda- 
mus is iflued, what will be the d?—to receive certain 
evidence, er, atall events, to iffge @ warrant for apprehending 
Capt. Barre? Tf, then, thé Supreme Court take Pye 
up, in the way propofed, ift examine the proof apt. 
Barre’s being. 4 defi pe make themfelves the Court 
ecatpetent for this bufineh contrary to the exprefs meaaing and 


language of the law. ‘ore 

The Attorney General, ‘in reply, premifed, that the Execu- 
tive of the United States had no inclination to prefs upon the 
Court, any particular conftruétion of the article on which his 
motion, was founded: but as it is the with of our government 
to prallirve the pureft faith with all nations, the Prefident 
could not avoid paying the higheft refpeét, and the prompteft 
attention, to the reprefentation of the minifter of France, whu 
conceived that the decifion of the Diftri€& Judge involved an 
infraétion of the Conventional rights of his Republic. In con- 
ftruing treaties, neither party can claim an exclufive jurifdic- 
tion. If either party fuppofes that there is in the conduct of 
the other, a departure from the meaning of a treaty, it is the 
eftablifhed courfe in foreign countries, to apply tothe govern- 
ment for immediate zedrefs ; and, ‘where that application, for 
any caufe, proves it , the controverfy is referred to a 
negotiation between wers at variance. “Inthe prefent 
eafc, however, from ure of the fubjeC, as well -“— 
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the fpirit, of our, ,political Conftitution the Judiciary Depa 1795. 
oe a 2 (to decides for it ts eflential to the ate, ww 


pendence of that department, that judicial miftakes fhould on- 
ly be corrected, by judicial authority. he Prefident, there- 
fore, introduces the queftion for the confideration, of the court, 
in order to infure a punétual execution of the. laws 5 and, .; 
the fame time, to manifeft to the world, the folicitude of z 
government to preferve its faith, and to cultiyate the friendfhip 
and tel: 0 gies NBTONS. 6 ae | Ge + oR 
I. The queftion is Sertsialy n_interefting ahd important 
one: but it ought not to be affected by spe es re- 
fpecting. the hardfhip of, Captain Barre's = or the cri- 
fis.of French affairs. If Captain Barre fuffers any injury, 
he might, on a Habeas Corpus, be relieved; and no change or 
uation.in. the interior policy of France, .can releafe the 


ion.of our ernment to performeits public engage- 
_. The cafe nut, therefore, be conte aan ra 
Cie SPR on the. fair. interpretati an article ina 
public treaty... This article contemplates, rftgthe arreft of de- 
ferters from French veflels in our ports—and, 2d. the delivering 
of thofe deferters to the Conful, that they may be fent out of 
the country. “The arreft may be made on any kind of proof, 
the oath witnefles*, the. confeflion of se ected authen~ 
ticated papers, fhewing. prima facie, , perfon again 
‘ whom the warrant tg "A tionaes to the crew's 
French thip. But the delivery is obyioully afubfequent aét, to be 
performed after the patty has been brought before the Judze ; 
when, not only the allegations againft him, but his anfwers 
and defence, are heard, and shad udge has decided .that he is 
an object of the article. Natur vuthigey ‘and the fafety of our 
citizens, require that fuch a hearing fhould take place; and it 
is, indeed, neceflarily impliedin thofe words of the article « fa- 
ving where the contrary is proved;’”’ which point to a time 
diftin® from that of ifuing the warrant, when the party was 
not prefent, had not been heard, and could not therefore. have 
eevee the contrary, even if fuch proof were in his power ; as 
y thewing that he never figned the fhip’s roll, or that he had 
been lawfully difcharged. Neither principle nor — to 
other cafes, will juftify a call for the original roll, merely to 
bring 






* Wiason, .Fufice. Does it appear that any oath was taken in this 

cafe? + ; 

Bradford;—No: A warrant, whieh had been iffted by the Ditrice Judge 

of Pennf{y/vania—various offi jal letters, —and Captain Barre’ssown ftate~ 

ment, were offered to be probaesas bur the poimt was put by the Judge 

on the neceffity Eaten the original roll} in cxciufion of every 
ei 


Other fpecies of teftimony. This, therefore» is the only queftion before 
the Court. 
Vou. Ill. H 
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1795. bring the to a hearing, whatever ftri 
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diftinétion is, uniformly re for iffuing a 
warrant. are not ftrogg; for ing an J ent they muft 
be ftronger ;.and for convicti deme 

violent. The. conftruction ¢ ofy..in fupport of t 
motion, involves no inconveniency 5 bens the Judge muft 
receive a reafonable fonstiction 1 ch ate iffues hus .warrant; 
and before he delivers. themef er, he may infift on the exhibi- 
tion of the, roll’; -baib mid rfe doctrine vs tattended 

moft embarr ing confequences, Suppofe a man juft 
as the veflel ails on adiftant voyage, mult the ro 
According to the maritime regulations, her Regifter mutt.re 
main on board; and, in fach a cafe, a deferter could. , 
furrendered, Again: Sappoe a. French veflel of. war, takes 
a prize, puts a p: hperda ees fends he prize. 
to America, while cemaine Re fea: the mariner may 
defert from the prize with impunity, under the 


the minifter or ggnful.;..as the origi roll would co 
board the veflel of war. _ If there are f ae 


difficulty is proportional ee et 

ments are avoided by.a differ a of the i 
by allowing the deferters tok 
fufpicion, and to be detained *tilhp 
procured. The detention, how 


circumftances, exceed: hs ; ct ay ~ 
ongly;to pre- 


the treaty; and that p rt 
fume the veflel_ to fent 7 ce time vie the arreft, as it 
provides for his imprifonment, until he can be fent out of 
country. On the- adverfe conftructian, wife, the article 
muft be deeyned toregard,as one act, the in{pection of the roll, 
the iffuing of the warrant, and_ the furrender .of the d ferters 
which would operate asa gener prefs v ant, and might be- 
come dangerous in the extreme to the lit of the citizens, 
for, every man béaring a,name enrolled upon the fhip’s -regi- 
fter, would be liable to be arrefted and put on board a French 
veflel, if no hearing took. place fablequent. to the arreft. Szill, 
however, it is clear, that when Be 8 article {peaks of a conful’ ; 
‘addreffing himfelf to our courts, it isin order to procure aflift- 
ance “to fend the deferters, back, and tranfport them out of 
the-country;”’ and not merely to obtain an arreft: But the quef- 
tion then arifes, whether, even for the purpofe of obtaining a 
delivery ef the defertes, there an.actual production of 
the regifter, or thip’s soll ?, Ist he « 
allowed, or is it merely the fpecifieation of one mode of proof, 


without excluding other modes? The article, provides f a 
cafe in which there fhall, peremptorily, be a delivery 


fs of pecotiney 
bemynw be exa to warrant his. ey ee lint. nan E the 


they are alwa 
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neither in its terms, nor in its nature, does it preclude a delivery | 1798+ 


ifr other cafes, where the faéts are fatisfaStorily afcertained by 
other evidence.” The inconveniences of that doétrine would 
be infurmountable. There mutt be an original roll to produte 
in every Diftriét, into which a deferter fhould'efeape If the 
roll were burnt, and all the crew defert, nay, if the deferters 
themfelves were to feize upon and deftroy the roll; the Judge is 
not only under no obligation to arreft and deliver them, but he 
is precluded from doing fo. Such a conftruétion, fo deftruétive 
of the fair advantages of a public compaét, ought not to be 
Jerated, “ All civil laws and all contfa@ts\in general, (iays 
Rutherford, 2 Inft. B. 2 ti. f- 8. p. 327.) eto be fo cons 
ftrued as to make them produce no other effeét, but what is 
confiftent with reafon, of with the law of nature.” Tt is in- 
confiftent with reafon, that a provifion intended to guard the 
racting parties from the inconveniency of the defertion of 
heir mariners, fhould, in the very mode of expreffion, defeat 
elf; and that interpretation, which renders a treaty null and 
without € cannot be admitted. Vatt’B. 9. c. 17. f 283. 
287. 290. Nor is the common law without an analogy, com- 
petent toobviate the difficulty; for, wherever an original is ei- 
ther @ record, or of a public nature, and would be evidence, if 
produced, an immediate fworn copy will avail. 5 Wood. p. 
$20. Fppinalh As,*in the inftance of the Cottonian Collec- 
tion, whole papers are not allowed to be fent abroad; a 
is always reccived in e; and fince a fhip’s regifter 
mutt, from the nature of thei mentand the rules of the ma- 
“tine, be on ‘board, the reafon is, furely, equally cogent, for 
receiving a copy of it in proof on any judi enquiry, when 
the fhip is neceffarily at a Wiftance. “oppofite argument 
goes, indeed, to exclude ftronger teftimony than the roll ; for 
a deferter’s confeflion of the fact, before'the Judge, would not 
be fufficient to difj with the produétion of the. inftrument 
itfelf. The Conftitutions of the United States and of the 







speeia 





State of Pe jania, feem to have made no provifion (except 
the former e cafe of oa for a conviction by the con~ 
feffion of the'party; yét, the abfurdity of proceeding to try a 


man for a crime, after he has pleaded guilty to the at ; 
been too obvious to receive any fanéction from the practice of 
our courts. But that abfirdity is urged as law in the prefent 
cafe. Captain Barre had confefled the exiftence of the roll 
fubfcribed by him, and his defertion from the fhip, ftill, it is 
cofitended, that the Judge muft wait for the exhibition of the 
rol to prove the fact acknowledged ;~~“ to take a bond of fate; 
and make affurance doubly fure.” ‘This, however, would be 
a mocking of jee a. evafion of the treaty. It is 
faid; that the furrender ferters is an act odious on a6 ore 
ples 





§2 Cases ruled - jged in the 
1795. ples of humanity, as well as cy; but the remark is not 


way uniformly juft., In the cafe of one’ army giving encourage~ 


ment to deferters from another, the’ furrender*would be faith- 
lefS and iniquitous; but- that bears no analogy to the prefent 
cafe ; and, in another cafe, which is: analogous to the prefent, 
the United States have thought itforreafonable and right, that 
they have directed any deferter, under contract for a voyage, 
to be apprehended, cad delivered to the Captain of the fhip~ 
AB Cingrefs, che 298 fog palled 2gth Fuly, 1790. » But the 
article of the treaty is affirmative, or directory, and not nega- 
tive; and the diftinction im conftraing laws fo diftinguithed 
could never be,more properly efforced. Thus, though the 
ftatute of Henry for holding the Quarter Seffions, pre- 
fcribes a particular day, the court beity held on another day, 
it was deemed valid. So, where a day was fixed by the act for ap. 
potnting overfeers of the poor, the appointment was g : 
made on another day. Upon the whole, the proof given an 
tendered in this cafe, was, aft, the warrant of the Diftrict 
Judge of Pennfylvania, which, on common law principles, 
would be fufficient to procure the indorfement or warrant of 
any other Judge;—2d, the official letters and ftatement of 
Captain Barre, proving the faét, as conclufively to every pur~ 
pofe of truth and juftice, as the exbibition of his fignature to 
the fhip’s roll; and being, in effe@t, a written confeffion,’a 
fpecies of proof which is-admittedeven in the cafe of treafon : 
—and 3d, a copy of the thip’s woll’certified by the Vice-Con- 
ful. This ought aot, perhaps, to be regarded as complete 
evidence under thes§th article of the Convention, which feems 
only to relate to aétgemade before, or taken in the prefence 
of, the Conful. It isy however, entitled to, at leaft, as much 
reipect asa Noterial Certificate, which commands full faith 
in a}l commercial countries. 

IL. If, then, the Judge ought not to have refufed a warrant 
for apprehending Captain Barrey this Court ought to compel 
him to grant one, by ifluing a mandamus. The general ar 
ciple of iffuing that writ, is founded on the n of afford- 
ing a competent remedy for every right ; and nftrains all 









inferior Courts to perform their duty, unlefs they are vetted’ 


with @ difcretion. Efp.: 3 Burr. 1267. The Treaty is the 
fupreme law of the land ; and if ‘an abfolute diferetion is giv- 
en to the Diftrict Judge, it is conceded, that this Court cannot 
interpofe to controul and decide it. _ But much will depend on 
the nature of the difcsction given to the Judge ; fince.a Jegal 
» difcretion is fometimes as muchimplied in the exercifé-ofia 
minifterial, as in the exercife of af judicial function dathe 
prefent cafe the Treaty contemplatgg.an arreft, and a delivery 
of the defertgr : itumays therefore, BB'confidered as one thing 

to 
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to iflue the warrant, and’as another, very different in natureand 1795. 


jurifdiGtion, to decide upon a hearing of the parties. In Stra. Gaye 


881, a mandamus was refufed, becaufe the granting of a licence 
was diferetionary in the Juftices: but wherever an Ag of 
Parliament peremptorily directs a thing to-be‘done, though it 
fhould be of a Judicial nature, if no diferetion is. vefted in the 
inferior officer or Court, a mandamus will lies Thus, the acts 
of the Judge of Probates, &c. are judicial acts ; yet, as ithe 
Act of Parliament declares that adminiftration fhall be granted 
to the next of kin, a mandamus will iflue directing the admini- 
ftration tobe granted tothe next of kin, and if it on the 
return that A. B. is next of kin, a mandamus will iffue to grant 
it tohim. 1 Stra. 42, 93,211. If the Diftrict Judge had re- 
turned, that he was of opinion, that Captain Barre was not a 
deferter, it might have been fufficient ; but he has returned 
that .he would not examine the evidence, becaufe it was not 
evidence. Suppofe the fhip’s Roll had beememhibited, and the 
Judge had refufed to iffue the warrant, becaufe it appeared that 
Capt. Barre had taken'the oath of citizenthip, would nota man- 
damys iffue under fuch circumftances ?. 4 Burr. 1991. 2 Stra. 
992. But iffuing the warrant is merely a minifierial act, and 
where words are fo ftrongly directory as in the article of the 
Treaty, without any exprefs irniveftment of difcretion, a manda- 
mus has always been awarded. 1 Wij. 283. 1 Black. Rep.640. 
1 Stra. §53- 113. Doug. 182. Though the-Commiffioners re- 
turned, that they had reafon to doubt ( ing the words of 
the law of Pennfylvania, 2 Vol. Dall. Bait. p. ) the truth 
of the Bankrupt’s conformity, the Supreme Court at firft 
’ hefitated, whether a mandamus ought»not to iffue, though it 
was eventually refufed, on the ground of the difcretion, which 
the law gave to the Commiffioners. But one great ingredient 
in the exercife of this controuling jurifdiction, by mandamus, 
is, that there exifts no other fpecific remedy for the party, and 
that upon the principles of juftice and good government, ‘he 
ought to havé one. 2 Burr. 1045. 3 Burr. 1266, 1659. 4 Burr. 
2188 In the prefent cafe, the Diftrict Judge is the only 
ipetent Judge. to iffue the warrant ; and a writ of Errong 
cannot be brought merely upon his refufal to inftitute the pro- 
cefs. aie 
By true Court: Weare clearly and unanimoufly of: opi- 
nion, that a mandamus ought not to iffae. - It is evident, that 
the Diftrict Judge was acting in a judicial capacity; when he 
determined, that the evidence was not fufficient to authorize 
his iffuing a warrant for apprehending Captain @erre: and 
(whatever might be the difference of fentiment entertained by 
— we have no power to compel a Judge to decide 
according to the dictates of ay judgment, but his own. It is 
: unneceflary, 
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1795+ unneceflary, however, to declare, or to format this time, any 
warw conclufive opinion, on the — has been fo much a-~ 


itated, refpecting the evidence’required by the gth article of 
| selanietabQonrention. n eit a mY. ™ 
thee Rule difcharged. 


ee 
ria 
at ies . 
< ; 


PEeNnHALiow, et al. verfus Doane’s Adminiftrators. 


HIS was a Writ of Error, directed to the Circuit Court 
for the Diftrict of New-Hampfhire. The cafe was ar- 
gued from the 6th to the ttorney Ge- 
neral of the United States, ( and Kn 4p bein 
Counfel for the Plaintiffs in Dexter, Tilghman 
Lewis, being Counfel for the ‘in error. 
The Cafe, reduced to amhiftorical et by Judge Pa- 







te~fon, in delivering his opiniony’exhibits thefe features : 

“ This caufe has been much obfcured by the i ity of 
the pleadings, which prefent a of procedure, partly ac- 
cording ooh the common, and «pa fey AG to the civil, 
law. We muft endeavour to extract .a ftate of the cafe from 
the Record, Documents, and Acts, which have been exhibited., 


It appears, that onthe» 25th Of November, 1775 (1 Four. 


Congrefs, 259) Congrefs pafied'a feries of Refolutions refpect- 
ing a nt Thefe Refolutions are as follow: — 
“ Whereas itvappears from undoubted information, that ma- 
“ ny veflels, which had cleared at the refpective Cuftom-houfes 
“ in thefe Colonies, agreeable to the regulations eftablifhed by 
“ Acts of the Britifh Parliament, have, in a lawlefs manner, 
“ without even the femblance of juft authority, been feized 
Pris Majefty’s fhips of war, and carried into the harbour 
Bofton, se other ports, where they have been rifled of their 
“ cargoes, by order of his Majefty’s naval and military officers, 
'“ there ‘commanding, without the faid veffels having been pro- 
“ ceeded againft by any form of trial, and without the charge of 
“ having offended againft any law. 
“And whereas orders have been iffued in his Majefty’s 
“ name, = commanders of his fhips Of war, to proceed as 
“in the cafe of aétual rebellion againft fuch of the fea-port 
“towns and places’ being ble to the king’s thipg in 
“ which any troops fhall be raiféd or military works e in 
“ under 
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“under colour.of which faid orders, the 


wcepspiaeneniatiihlend: ala 
« jefty’s faid fhips of war-have already burnedvand, deftrpyed. ore 


«the flourifhing and populous town of Falmouthyand have 
“fired upon much «i weed feveral other towns. within'the 
“ United Colonies, and difperfed at a late feafon of the year, 
“ hundreds of helplefs aS, NI children, with a favage hope, 
“ that thofe mays perifh under the approaching rigours of the 
“ feafon, who may. chance to efcape deftruétion frome fire and 
« fword, a mode of warfare long Sk DE seangt civilized 


* nations. 


|) @ And ‘whereas the good people of. thefe baa 6: fenfibly 


“ affected by the deftrudtion-of. their property. and other unpro- 
“ voked i me have.at. laft determined to prevent as‘much 
‘* as poflib oe a repetition thereof, and to 6 ya fome repara- 
“tion for the fame, by fitting out armed veffels).and hips of 
“ force. Inde susiedenat which commendable defigns it is 
« poffible, ne ache nanan rene inthe 
“ unwarrantable vi ve mentioned may. unlefs 
“ fome laws be made to regulate, and tribunalser 


“ tent to determine the propriety of captures. Therefore re- 
 folved, 


« 1. That all fach fhips of war, frigates, floops, cutters, 


4¢ and armed yellels as:are or fhall be empl 
« cruel and unjuft war, againft the United sd Coldsice, an tal 


“ fall inte the hands of, or bt taken ren the inhabitants thereof, 
“ be feized and farfeited.to and fon.theneneess hseeiss: after 
“ mentioned. » 

“ 2, Refolved, That all tranfport wefielsin the farne aon 
al paring on on board any troops, . 
“ provifions, military or maval ftores of hat Lind fovea 
# all veffels to, whomfoever. belongi 


“ in carrying provifions or other vcs Sanh pers 
$ or arian that now are, or hereafter be. ny 
“ any of the United. Colonies, or any «goods, wares,’ or mer- 
“ chandize for the ufe of fuch fleet or army,, -be liable to 
 feizure, and with their cargoes fhall be 

*« 3.. That.no mafter or commander of any veffel fhall be en- 
« tidled.to cruizefor, or make prize of .any veflel:or cargo, be- 
s fore he fhall have obtained a commiffion from the Congrefs, 
“ or from fuch perfonor perfons.as.fhall be for that purp ap 
“ pointed, in fome one of the United Colonies. 

“4. That it be and is hereby recommended tothe. feveral 
es legiflatures in the United Colonies, as. foon as:poffible, to 
 ereét Courts of Juftice, or give jurifdition to the courts now 
$ in being, for the purpofe of determining concer. the cap- 
tures tobe madeas aforefaid, and to wr that = “ 
“ fa 















War’ “ the refpetive legiflatur 
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“ fuch cafe be had by a Jury under fuch qualifications, as to 
os {hall feem expedient, | 

“ 5, Thatall profecutionsfhall be commenced in the court of 
“ that Colony, 1n which the captures hall be made, but if no 
* fuch court be at that time erected»in the faid colony, or if 
“ the capture be ww be en then the profecution fhail 
“ be in the court of ony as the captom may find moft 
“convenient; provided that nothing contained in this refolu- 
“tion fhall be conftrued fo as.to enable the captor to remove 
“ his prize from any : to détermine concerni 
“the feizure, after he fhall have carried the veffel fo feized, 
“ withinany harbor of the fame... » ’ 

“ 6, That in all cafes an appeal fhall be allowed to the Con- 
“ grefs, or {uch perfon or perfons as they fhall appoint for the 
* trial of appeals, provided the appeal be demanded within.five 
“ days after definitive fentence,, appeal be lodged with 
“ the fecretary of Congrefs within forty days afterwards, and 


“ provided the party fra syn (9 sabe Sees to profecute 
“ the faid appeal to effect, and imieafe of the death of the fecres 
“ tary during the recefs of Congrefs, then the faid’appeal to be 
“ lodged in Soasea within. twenty days after, the meeting 
% thereof. eb 
. 7- That when any veffel or: veffels, fhall be reas rig. at* 
“ the expence Of any private perfon. or perfons, then t 
“ tures made, thall be to the ule of the owner or owners of the 
“ faid veflel or veffels; that where the veffels em in the 


“ capture fhall be fitted out.at the expence of any of the Uni-. » 


“ ted Colonies, then one third of the prize taken fhall be to 
* the ufe of the ~and)the. remaining two thirds to the 
“ ufe of. the faid Colony,.and where the veflels fo employed, 
« 4 be fitted out: atthe continental charge, then one third 
+ gO to the captors, and the retaining two thirds, to the 
“ ufe of the United Colonies; provided neverthelefs, that if 
“ the capture be a veflel of war, then the captors fhall be enti- 
“ tled to one half of the value, and the remainder fthall go to» 
“ the colony or* continent as the cafe may be, the neceflary 
“ charges of condemnation of all prizes being deducted befo¥e 
“ diftribution made.” é 

That, on the 23d March, 1776, Congrefs refolved thatthe 
inhabitants of thefe colonies be permitted to fit out armed vef-: 
fels, to cruife on the enemies of the United Colonies. 

That, on the 2d-April; 2776; Congrefs agreed on the form 
of a commiflion to commanders of private fhips of war; that 
the commiffion run in the name of the Delegates of the United 
Colonies of New-Hampfoire, &c. and was figned by the Prefi- 
dent of Congrefs. . : 

That, on the 34 Fuly, 1776, the’Legiflature of iin ty 

ire, 


‘£ 








o 





ee eee ae ee ee eo) 


e 









a ae haa 


5 











Supreme Court of the United States. 57 


joire, pafled.an act for the.trial of captures; of which,the part 1795; 







material im the prefent controverfy, is. as folk 
“ And be it further enacted, That there be erected and 
conftantly held in the town of Port/mouth, or fome town or 
place adjacent, in the county of Rockingham, of juf. 
tice, by the name ofa oni oe a Metelibech ie oe 
difcreet perfon, as fha appointed and commi ’ 
Council and Affembly, for that»purpofe, whofe bufinefs it thall 
be to take cognizance, and try the juftice of any capture or 
captures, of any veffil or veffels, that have been, may or fhall 
be taken, by any perfon or perfons whomfoevers god:brenighe 
into this colony, or any recaptures, that have or —. 


and brought thereinto. | 
“ And be it further enacted, T perfon or perfons. who 
taking aod bringing 


have been, of fhall be concern 
into this colony, any veflel or veilely oyed or offending, 
or being the property as aforefaid, fhall jointlys: or either of 
them by themfelves, or by their attornies, or. i 

twenty. days after being of the fame int 
file before the faid Judge, a libel in writing, therein 
full and omer account of the time, manner, and cau 
taking fuch -veffel or veflels. But in cafe of any fuch  veffel 
or vellls, already brought in as aforefaid, then fuch libel thall» 
be filed within twenty ing next after the pa of this 









ony, 
iving a 
E of the 


act, apd at the time of filing fuch libel, fhall alfo be filed, all 
papers on board fuch. veflel or veffels, to the intent, that the 
Jury may have the benefit of the evidence, th arifing. 
And the judge fhall as foon as may be, int a ¢ : 
by a jury, the juftice of the capture of fuch Veflel or veff 
with their apurtenances and cargoes; and hes hereby authori- 
zed and empowered to try the fame. And the fame judge hall 
caufe a notification thereof, and the name, if known, and de- 
fcription of the veflel, fo brought in, with the day fet for the 
trial thereon, to be advertifed in fome newfpapers printed in 
the faid Colony (if any fuch pager there be) twenty days be- 
ci time of the trial, and for want of per, then to 
tthe fame notification to be affixed on the * of the 
‘own-Houfe, in faid Port/mouth, to the intent that the awn- 
er of {uch veffel, or any perfons concerned, may appear and 
thew caufe (if any they have) why fuch veffel, with her cargo 
and appurtenances, fhould not be condemned as aforefaid. 
And the faid Judge fhall, feven days before the day fet and 
appointed for the trial of fuch veffel, or veflels, iflie his war- 
rant to any conftable or conftables within the county-aforefaid, 
commanding them, or either of them, to affemble: the inhabi- 
tants of their towns refpectively, and to draw out of the box, 
in manner provided for drawing jurors, to ferve at the Superior 
VoL. ut 2 i Court 






< 














58 Casas ruled and adjudged im the 


1795- Court of Judicature, fo many good and Jawful men as the faid. 
Wr Judge thall order, not lefs than twelve, nor exceeding twenty. 
four; and the conftable or conftables fhall, asfoon as may be, 
give any perfon or perfons, fo drawn to ferve on the jury in 
{aid Court, due notice thereof, and fhall make due return of 
his doings therein tothe faid Judge, at or before the uae 
and appointed'for oe And the faid jurors fhall be held to 
ferve on the trial of all fuch. veffels as fhall have been libelied 
before the faid Judge, and the time of their trial, publithed, at 
the time faid jurors are drawn, unlefs the Judge fhail fee caufe 
to difcharge them, or either of them before; and if feven of the 
jurors fhall appear and there fhall not be enough to compleat 
the nufmber of twelve (which thall be a pannel) or if there thell 
be a legal challenge, to, them, fo that there fhall be fe- 
ven, and not a pannel, i ar 
” order his o the {Re sic 
aid court, to fill up the jury with: ty 
and id jury Pen to flied ei impannelled, thall be 
fworn @ return a true verdi i i 
which fhal] be committed to them according to law, and evi- 
dence; and if the ju find, that weflel.or veflels, . — 
againft which a bill or libel is committed to have been of. 
- ending, ufed, employed or: i ed as aforefaid, or are the 
property of any inhabitants of Great-Britain as a id, 
fhail recurn their verdict thereof tothe faid Judges and he thal 
thereupon condemn fuch veffel or veffels, .with their cargoes 
and appurtenances, and fhall order them to. be difpofed of, as 
by law is provided: and if the jury fhall return a fpecial.ver- 
di, therein fetting forth ¢ertain relative to fuch veffel or 
veflzls (a bill az ainft which is committed to them) and it fhall 
appear to the faid J by faid verdiat, that fuch veflelor 
veficls, have been infelting the fea coaft of America, or navi 
tion thereof, or that fuch veflels have been employed, uled, 
improved, or offending, or are the property of any inhabitant, 
or inhabitants of Great-Britain, as aforefaid, he, the faid a h 
fhall condemn fuch veflel or veficls, and decree themto be fold, 
with their cargoes, and appurtenances, at public vendue; Mig 9. | 
fhall alfo order the charges of faid trial and condemnation, 'to ' 
be paid out of the money which fuch veflel and cargo, with her 
appurtenances, fhall fell for to the officers of the court, accord- 
ing to the table of fees, laft. eftablifhed by law of this Colony, 
and fhall order the refidue thereof to be delivered tothe cap- 
tors, their agents, or attornies, forthe ufe and benefit of fuch 
c2ptors, and others concerned therein: and if two or more vef- 
fels (the commanders whereof, thall be properly commiffion- 
ed) thall jointly take fuch veffel, the money which fhe and her 
‘ cargo fhall fell for (after payment’of charges as aforefaid) 7 
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prin er Ror a mt orenerdee ve Se And 1795. 
the faid is he authorized to make out his precept, Lynd 
under sie hand sod fa, diregted to the theriff of* the: 
aforefaid (or if thereto requefted by the o ts to 
auy other ‘perfon to be appointed by the faid Judg 
fuch veffel and appartenanees, and cargo, at public vendue, 
and fuch fheriff or other perfon after deduGtia Own 
for the fama, to- and deliver the r , according to the 
decree of the faid Judge. eT vow 

“ And be it enacted byjthe authority aforefaid, That any per- 
fon ar perfons, claiming the avhole, or any part or %, either 
as Owner or captor of any fuch veffel, or veflels, againf which 
a libel is fo filed, may jointly, or by themfelvesy or by their 
attornies or agents, five days before the day fet and. appointed 
for the trial of fuch veffel or veflels, file their claim before the 
faid: Judge; which claim fhall be committed. to the jury, with 
the livel, which is firft filed, and the jury fhall thereupon de- 
termine and return their verdict, of what part or fhare fuch 
claimant or claimants, fhall have of the capture, or captures; 
and every perfon or perfons who fhall negleétto file his or their 
elaim in the manner as‘afurefaid, thall be forever barred there- 
from. : 

“ And be it further enacted by the authority aforefaid, T 
every veffel, which fhall be taken and’ br intorthis C 
ny, by the armed veflels of any of the United Colonies of Am 
rica, and fhall be condemned as aforefaid, the proceeds: of fuch 
¥eflels and. cargoes, fhall go and be, one third part-+to the ufe 
of the captors, and the other two thirds,, to the’ ufe of the colo- 
ny, at whofe charge, fuch armed veffel was: fitted: out, 

“ And where any veflel or veflels thall be taken by the fleet 


and army of the United Colonies, and ee ey 
and condemned as aforefaid, the faid Judge ibute and 
difpofe of the faid veffels, and cargoes, ‘according to the re- 
folves and orders of the American Congrefs. 

“ Andwhereas, the honorable Continental Congrefs have re- 
commended, that in certain cafes an appeal fhould’be granted 
from the court aforefaid. 

« Be it therefore enacted, That from all judgments; or decrees, 
hereafter to be given in the faid court maritime, on the capture 
of any veffel, appurtenances or cargoes, where fuch  veffel is 
taken, or fhall be taken by any armed veffel, fitted out at the 
charge of the United Colonies, an appeal fhall be allowed to 
the Continental Congrefs,. or to fuch perfon #r perfons, as 
they already have, or fhall hereafter appoint, for the trials of = =—__ 
appeals, provided the appeal be demanded:within five days, af- ~ 
ter definitive fentence given, and fuch appeal fhall be = 
wi 
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with the Secretary of the Cons , within forty days after. 
wards; and part ealing, fhall give fecurity 
to profecute faid appeal with. 
the Secretary, during the recefs of the Congrefs, the faid ap- 
peal fhall be lodged in within twenty days, after 
the next piers ereof; and that from the judgment, decrees, 
or fentence of the faid court, on the capture of any veflel, or 
cargo which have been or fhall hereafter be brought into this 
colony, by any perfomor perfons, excepting thofe who are in 
the fervice of the United | Solonies, an ex? fhall be 

to the fuperior court of Judicature, which fhall next be held in 
the county aforefaid. — a 

“ And whereas no provifion has been made by any of the faid 
refolves for an appeal from the fentence or decree of the faid 
Judge, where the caption of'any fuch veffel or veflels may be 
made by a veffel in the aia of the United Colenies, and of 
any particular colony; or on together : ap ee 

“ Therefore be it enadted by the authority aforefaid: That in 
fuch cafes, the appeal fhall be allowed to the then next fuperi- 
or Court as aforefaid: Provided the Appellant fhall enter inte 
bonds with foficeaeeerere to profecute his appeal with effea. 
Andfuch fuperior Court, to which the appeal fhall be, thall 
take cognizance thereof, in the fame manner as if the 

from the inferi rt of Common Pleas, and fhall con- 
n or acquit, fuch veffel or veffels, their cargoes, and 
purtenances, and in the fale, and difpofition of them, 
according to this a&t. And the Appellant thall pay the 
and jury, fuch fees as are allowed by law in civil actions.’” 

That, onthe 30th Fanwary, 1777, Congrefs refolved, that 
a ftanding committee, to confift of five members, be appoint- 
ed, to hear and'determine upon Appeals brought againft fen- 
tences pafled on libels in the courts of Admiralty in the refpec- 
tive ftates. + 

That Pe Stackpole, a citizen of New-Hampfhire, com- 
mander fae s hahbtignntine called the A7’Clary, a€ting un- 
der the iffion and authority of Congrefs, did, in the month 
of Oétober, 1777, on the high feas, capture the brigantine 
Sufanna, as lawtul,prize. 

That Fobn_Penhallow, Fofbua Wentworth, Ammi R. Cut- 
ter, Nathaniel Folfom, Samuel Sherburne, Thomos Martin, 
Mofes Woodward, Niel M’ Intire, George Turner, Richard 
Champney, and Robert Furnefs, all citizens of New-Hamp- 
fire, were owners of the brigantine AL’ Clary. 

That George Wentworth was agent for the captors. 

That, on the 11th Movember 1777, a libel was exhibited to 

the Maritime Court af New Hamppire, in thenames of Fobn 
| Penhallow 













prion 
> 


'; and in cafe of the death of | 
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the APClary, and of George Wentworth, agent for the 
tors, againft the Sufanna, and her cargo; to which’ claims 
were put in by Elifoa Doane, Iaiah Doane, and James Shep- 
herd, citizens of Maffachufetts. a 

That, on the 16th December, 1777, a'trial was had before 
the faid court, when the Jury found a verdi& in favor of the 
Libellants; whereupon judgment was rendered, that the Sz- 
fanna, her eargo, &e. fhould be forfeited, and deemed lawsul 
prize, and the fame were thereby ordered to be diftribut«d ac- 
cording to law. . aE a. i 

That an appeal to Congrefs was, in due time, 
but refufed by the faid court, becaufe it was contrary to i 
of the State. bai 

That then the faid Claimants ‘prayed an appeal to the fupe- 
rior Court of New Hi: ire, which was granted. 

That, on the firft Tuefday of September, 1778, the’ 
Court’of New Hamp/fbire, proceeded to’ the trial of the faid 
appeal, when the Jury found in ‘favour of ‘the Libellants ; that 
thereupon the court gave judgment, that the Su/anna, withher 
goods, claimed’ by Elifba Doane, Ifaiah’ Doane, and Fames 

hepherd, were forfeited to the Libellants, and the fame were 
ordered to be fold at public vendue, for their ufe and benefit, 
and that the proceeds thereof, after dedu€ting the cofts of fuit, 
and charges of fale, be paid to Fohn Penhallow and Facob 
Treadwell, agents for the owners, and to George Wentworth, 
agent for the captors, to be by them paid and diftribitted ac- 
cording te law. ‘ Cae” 

That the claimants did, in due time; demand an: 
the faid fentence to Congrefs, and did alfo tender 
cufity or Caution to profecute the faid appeal to ¢ 
that the fame was lodged in Congrefs, within oh 
the definitive fentence was pronounced in the fuperior’ 
New Hampfhire. ry 

That, on the ninth of Ofeber, 1778,°a petition: Ek- 
foa Doane was read in Congrefs, accompanied the pro- 
ceedings of a Court of Admiralty for the State of New Hamp- 
fire, on the libel, Treadwell and Penh alow, verfus brig Su- 
anna, &c. praying, that he may be allowed an appeal to Con- 
grefs; whereupon it was ordéred, that the fame be referred to 
the committee on appeals. Fourth Fournal of Congres, 586. 

That, on the 26th une, 1779, the commiffioners of appeal, 






and 
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court of 


or the Court of Comntiffioncrs, gavé their opinion, that they 

had jurifdiGtion of the caufe. a . 
hat the articles of confederation bear date the 

1778, and were ratified by all the ftates onthe rf 


1pBI. 


uly, 


larch, 


That, 





Penballow and Jacob Treadwell, in behalf of the owners of 1795. 
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That, by thefe articles, the United States were vetted with 
ataudaias power of eftablifhing courts for receive 
ing and determining finally in all cafes of capture. 
That fuch a court was | i by the ftyle of “ The 
. «© Court of Appeals in cafes of capture.” By the commifiion, 
the Judges were “ to hear, try, and determine all ls from 
“ the Courtsof Admiralty in the States refpectively, in cafes 
“ of capture.” 6th Fournal of Congrefs, 14, 215 75-- 
That, on the 24th May, 1780, Congrefs refolved, * Thatall 
matters refpecting appeals eee my Pe now i 
before Congrefs, or the Commi rs of Appeals, fit 
Members of Congrefs, be referred to the newly 
Coitre of Appeals, to be there adjudged and determined ae- 
cording to law.”’ ™ 2 
That in the month of September, 1783, the Court of Ap- 


peals, before whom appeared the parties by their advocates, 


did, after a full hearing and folemmargument, finally adjudge 
and decree, that the fentences or decrees pafled by the inferior 
and fuperior Courts of Judi of New Hampfoire, fo far 
as the fame refpetted. Doane, Ifaiah Doane, and Fames 
Shepherd, thould be revoked, reverfed, and annulled, and that 
the property, fpecified in their claims, fhould be reftored, and 
that the parties cach pay theirown coftson the faid appeal. 
Here the caufe till the adoption of the exiting Cons 
ftitution of the United States; except an ineffectual ftru 
before Congrefs, on the part of New: Hamp/hire, and an. una- 


vailing experiment, at: common: law, to obtain redrefs on the © 


part of the Appellants. After the organization of the judici- 
ary under the prefent government, the reprefentatives of Elifoa 
Deane, who was one of the Appellants, exhibited alibel in the 
Diftri& Court of New Hampfhire, which was legally transfer- 
red to the Circuit Court, againft John Penhallow, 
Wentworth, Ammi R, Cutter, Nathaniel Folfom, Samu r- 
burne, Thomas Martin, Mofes Woodward, Niel M' Intire, 
George Turner, Richard Champley, Robert Furnefs, & George 
Wentworth. 

This libel, after fotting forth the proceedings in the differ- 
ent courts, ftates,. that the brigantine Sxfanna, with her tac- 
kle, furniture, epparel and cargo, and alfo the monies arifing 
from the fales thereof, came, after the capture, to the hands 
and poffeflion of Faua Wentworth, and George. Wentworth, 
whereby they became liable for the fame, together ‘with the 
captors and owners. That after the death of Elifba Deane, 
letters of adminiftration of theperfonal eftate of the fad Bia 
were granted to Anna Doane, his widow, and Jfaiah Doane, 
and that the widow afterwards intermarried with David Stod- 
dard Greenough. “The Libellants pray procefs againft the ref- 
pondent 
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pondents to thew caufe, why the decree of the Court of Ap- 1195- 


eae Should not be carried he and oT alfo ees 
that right and juftice may be done = oo 

they may recover fuch ag they have fated by me 
fon of the taking of the & 

The Refpondents;. prote ite, “ont Osipusevie-were owners 
of the M?Clary, and that they have none of the effects of the 
Sufanna, nor het cargo-in their Teel that the Sx- 
fanna was in the ciedy of the M thd ke eo the final 
decree of thefuperion Court of New empire tal for | 
benefit.of the owners and mariners of the i dif. 
tributed among them according to law; that the decifion of the 
faid court was final ; that-no other court .ever had, or 
or ever can have power to revoke, reverfe and annul the 
decree, and, ina fubfequent part of the pleadings, that the 
Dittri@ Court of New mppbine hath no authority to 
the decree of the Court of Appeals into. Sere or to 


damages. 
To this fort of plea and vices 
Libellants reply, that the te sills 
juft and true, and that they are r 
5 thar the matters and things oy nel sa 
are falfe and untrue; that the Court, of 
Gourt of Appeals were duly conftituted, and had 
of the fubjeét-matter 5 that no other Court eee 


authority to draw into queflion the gal ie decor, 
and that ou Diftri&t Court of New H, hath -jurifdic- 
tion. 

Lhave extraéted and confolidated the. material arts of the 
libel, plea, anfwer, replication, rejoinder, fur-rejoindery Se. 
they may be fo termed, without detailing the allegations of t 

as they arife in the courfe of procedure. * ere 

U; thefe pleadings the parties went toa before 

Jircuit Court of New Hamp/bire, which, after fall confi- 

n, decreed, thatthe Reipondents fhould pay to the Li- 

bellants their damages and cofts, oceafiohéd by their not act ae 

biying, with the decree of the Court of A 3; the quai 

which to be afcertained by Commiffioners. This ‘interlo- 
cutory fentence was pronounced the 24th Ofeber, 1793. 

The Commiffioners reported, that the le cargo, 
&e. were, on the 2d Offeber, 1778, being ned time of 
fale, worth £-5;3895 14 10 

That they calculated thereon 16 years on 
inter, et from the 2d. October 1778; 



























toad. Ofeber 1794, amounting to ” 5,659 17" 4° 
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On this report affirmed, the Circuit Court pronounc. 
ed their definitive 24th Ogober, 04 that the 
Libellants recover. he Re the fu 38,518 
dollars and 69 cents, 2 L154 d 30 cents, 


cofts. The Pia iy ‘conceiving themfelves aggrieved, 
have removed the caufe before this court for rene 


The Ramee being returned, the Plaintiff in error on the 2d 









February the errors : 
‘Tor the By cow fattice and the Affociate sgmert of the Su- 
preme Court of the United Stat holder 


Philadelphia, on the firft 
our Lord one thoufand fever 
Penballow, Fafoua W. 







thaniel Fulfom, Samuel Sherburn y4 
Woodward, Neal M’ Inttre, George Tubmet, Richard Chatp. 

ney, Robert Furnefs, and orge : f entworth, Plaintiffs in er 

Pm co David Stoddart C 7 , and Anna his wife, mt 
Teiab Doane, Adminiftrators « the eftate of Elifha Doane, de~ 


ceafed, Defendants. . 
5 That in ‘the Record and Procefs aforefaid, 
saffing the final Decree, it is manifeft- 
ly erred in this, viz. That whereas it was decreed in favour of 
the faid David Stoddart Gr ough, and his wife, 
| Doane, the faid decree ought to haye been in fav 
Fobn Pua and others, the Plaintiffs :—and for 
other and further they affign the following, viz. 
“ Firfly. That by faid decree it was ordered, that Be aid. 
Fobn Penballow and others, Plaintiffs, be condemned in dama- 
ges for their not performing a certain decree of a Courtclaim- 
ing Appellate jurifdiction in prize caufes, held in the City of 
Philade Iphia, “a ay gee day of September, Anno Domi- 
ni, me og when, in the aid laft mentioned Court had no 
jurifdiction power, or authority whatever, by law, to make and 
pafs the faid decree; and that the faid decree was illegal 
a nullity. ‘ 
« Secondly. That there is alfo manifeft Error in this, viz. Tha 
faid Jat mentioned Court had at the time of their paffing 
faid decree, Appellate jurifdiction of faid caufe, yet faid decree 
was altogether erroneous and-impoffible to be performed or €x- 















ecuted, becau as by the faid Greenough’s and others own 
thewing, i peer ‘libel aforefaid) the faid Elifha Doane was, at 
the time  Aiped pafling the faid decree, Yi on the /e- 
venteenth day rd Seber, Anno Domini 17835: ng before 
that time, ‘eke the fame decree, it is as 

reftoration of faid pr prop cate to faid Eli a Doa - 


“ Thirdly. There is alfo manifeft err this, viz. That faid 
cade was not brought before Congrefe.ibr 


the Compt ticles, 
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by them appointed, to hear and + appeals in prize caufes, ac- 1795; 


cording to the Refolve of Congrefs, but repugnant thereto, viz. 


‘by way of complaint, and that no appeal from the faid decree of 


faid Court of New-Hamp/bire, was allowed by the fame Court, 
or by Congrefs. 

Fourthly, There is alfo manifeft error in this, viz. That in 
and by the faid libel upon which the decree aforefaid in faid 
Circuit Court is made, damages for not performing the decree 
of faid Court of Appeals, are not prayed for-wherefore, the 
faid Circuit Court ought not to have decreed or condemned the 
Plaintiffs in damages as is done by {aid final decree. 

Fifthly. There is alfo manifeft ervor in this, viz. That faid’ 
final decreeof faid Circuit Court, was not made upoaa due tri- 
al and examination of the merits of the capture of the faid Bri- 
gantine Sufanna, her tackle, apparel and furniture, and of the 
goods, wares, and merchandizes, and of the evidences or 
proofs which might have been adduced by the Plaintiffs in er- 
ror if fuch trial had been had. But the decree of the Court of 
Appeals was recetved and admitted as the onlyevidence of tht 
right of claim of the faid Greough and others, the libellants, to 
the faid Brigantine, her tackle, apparel and furniture, and of the’ 
faid goods, wares and merchandizes, condemined, and of the il- 
l ality of the capture and condemnation aforementioned in 

d libel, which is contrary to the ufage and cuftoms of Admi- 
alt Maritime and Prize Courts, and altogether unwarranted 
by law. ‘ 

Sixthly. There is manifeft error alfo, in this, viz.——That 
by the fhewing of the faid Libellants, the monies arifing from 
the fale of faid brigantine and cargo, &c. were paid tothe faid 
Fofhua Wentworth and George Wentworth as agents, to be 
diftributed according to law, viz: one half to the’owners of 
the faid privateer, A7’Clary,. and the other to. the captors, viz. 
to the officers and feamen on board, which were diftributed ac- 
cordingly. Whereas in faét by faid final decree, they the Plain- 
tiffs in error, and ‘Fa/bua and George as agents, and the other 
Plaintiffs as owners, are made liable, and condemned in full da- 
mages for the whole value of faid brigantine, her tackle, appa- 
rel, and furniture, and of faid goods, wares and merchandizes, 
which is altogether illegal. 

Seventhly. There is alfo manifeft error in this, viz.—That 
it doth not appear by the copy of the record of, faid Court of 
Appeals, filed and ufed in this caufe, how the fame caufe, in 
which that court decreed as aforefaid, came before faid court, 
or was legally inftituted, orhad day therein, at the time of paff- 
ing faid decree. 

Eighthly. There is manifeft error in this, alfo, viz.—That 
faid Circuit Court, in pafling faid final decree, and’in all the 
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proceedings in the fame, aéted and proceeded as a Court of 
Admiralty, when a$ fuch, they, by law, had no jurtidiction of 
faid caufe, and could not legally take cognizance thereof. 
WHEREFORE, for thefe and other errors in the record and 
procefs, and final decree aforefaid, of the faid Circuit Court, 
the faid Plaintiffs in error, pray, That the final decree afore- 
faid, of the faid Circuit Court, may be reverfed, annulled, 
and held to be altogether void, and they reftored to all things 


which they have loft. 
JOHN S. SHERBURNE, 

The Defendants replied in nuilo ef erratum; and thereupon 
iffue was jv ined. 

For the Vlaintiffs in error, the arguments were of the fol- 
lowing purport. . CK 

I. krror. This is a queftion between citizens of the 
United States; a citizen of one State being a citizen of every 
State. Con/?. Art. f- Qucttions between fubjects of different States, 
belong entirely to the Jaw of nations. 3 B/. Com. 69. but be- 
tce. citizens of the fame State, the municipal law, even» in 
qu-fions of prize during a wat, is of fupereminent control. 
1 /¥q0d. 137. 2 Wood. 3% Wood. 454. Hen .Bl. Rep. q T. 
Rep. 3 Atk. 195. Parke 166. 180. 3 Bro. 304. But this ap- 
peal was never properly before the Congreffional Court? 
Appeals. Doane petitioned Congrefs, and Congrefs referred, 
the petition to the Committee of Appeals. 6 Vol. Fourn. Cong, 
133, 167. In the cafe of the Sandwich Packet, a committee 
was appointed, and upon thcir report, Congrefs allowed the 
appeal. Regularly, in the prefent inftance, the appeal ought 
to have been allowed by the court below, and the record lodg- 
ed with the Secretary of Congrefs; or there fhould, at leaft, 
apper a fpecial allowance of the appeal by Congrefs, as in the 
cafe of the Sandwich Packet, and not a mere reference to a 
committee. The court of New Hampfhire, in fatt, tefufed 
to allow the appeal, and the appearance of the party in the 
Congreffional Court of Appeals, could not cure any defe&, as 
he there pieaded directly to the jurifdiétion, and notice figni- 
fics nuthing againft a’compulfory judgment. The legal, cuf- 
tonarv, odes to Compel the return of a record, by certiorari, 
and a writ of diminution, &c. might have been reforted to. 
3 Bac, Abr. 204. Confet on courts, 187. There was no privi- 
ty between the Court of Appeals and the Circuit Court; and an 
inferior Courte€annot execute the decrees of a fuperior Court. 
y Sid. 418. 1 Kent. 32: 6 Vin. 373. pl. 2. Efp. 87. 1 Lev. 243, 
Raym. 473. Doug. 580. Cowp. 176. But had the Congres- 
fional Court of Appeals jurifdition in this cafe ? “Phat court 
is extinét; and may now be confidered in the light of a fo- 
reign court ; and the decres of foreign courts are regarded on 
a footing 
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a footing of reciprocity. Whether, then, the Congreffional 1795. 
Court of Appeals, was, in this inftance, a court f the lait re- Un 


fort, is the gift of the controverfy ; and we contend that it was 
not, but that the fuperior Court of New Hampfhire, was, by 
the law of the State, the Court of the laft refort .Onan appeal, 
or on a writ of error, like this, in the nature of an appeal, the 
Plaintiff in error may ufe every defence which he could have 
urged below; and the authorities evince that the competency 
of the court giving the judgment may be enquired into. 1 Bac. 
Abr. 630. Doug. 5.3 Term Rep. 29. 130. 132. 249. Carth. Parke 
on 3 Lt State Trials, 222. 232. 2 Dom. 676 Ayl. 72.3. Whether 
the Congreffional Court had any jurifhétion atall, mutt depend 
on a comparifon between the refolves.of Congrefs of November 
1775) and thelaw of New Hampfhire, of July 1776; and to 
folve that difficulty, three fubordinate queftions may be difcufled : 
—ift. Had Congrefs exclufive jurifdiction of prize caufes in 
Nov. 1775?—2d. Are their ‘elttsitiona on that fubjeét man- 
datory and abfolute; or recommendatory—and 34. Did they 
ocoharity imply, and authorife, a revifion of facts, which hed 
already been eftablifhed by the verd?ét of a Jury.— 

1. Had Cong: ef exclufivejurifdi&tion of prize caufes in Nov. 
1775? If New Hamp/foire had any original right totakecogni- 
zance of mmize caufes, the Plaintiff in error muft prevail ; for, in 
fach urifdiction would be, at leaft, concurrent with that 
claimed By Congres. But, wherever an alliance is not corpo- 
rate, but confederate, the fovereignty refides in each State, 
Federalift, p. Adams’ Def. 162. 3. Andinthe hiftories of Ho/- 
land and of Germany the rule will be illuftrated and confirmed. 
1 Montefq. 23: 7 Vol. Encyclopaedia, 709. Chefterfield’s Works, 
1 val. Sir Wilitam Temple, 114. Adams’ Def. 362. Now, 
the State retained all the powers which the did not exprefsly 
furrender to the Union; a State cannot ceafe to be fovereign 
without its own aé&t; nor can fovereignty be afferted but upon 
a clear title. 7 Fourn. Cong. p. 49, &c. Congrefshad only the 
power to recommend certain acts to the States, they had no ab- 
folute right to enforce a performance, nor to inflict-a penalr 
for difobedience. Whatever power Congrefs poffefied mut 
have been derived from the People. 1f Congrefs had a right of 
erecting Courts of Appeals from New Hampfhire, it mutt be 
in confequence of an authority derived from New Hamp/fhire ; 
—all the other twelve States could not give it: Nor had Con- 
grefs the exclufive power of war ; as a retrofpective view of 
the revolutionary occurrences will demonftrate. The Colo- 
nies, totally independent of each other before the war, became 
diftin&t, independent, States, when they threw off their alle- 
giance to the Brgtifh crown, and Congrefs was no longera 
Convention of Agents for Colonies, but of Ambafladors from 
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fovereign States. Adams’ Def. 1 vol. 362. 3.4. In that cha- 
raéter they were uniformly confidered by Congrefs ; and oh 
the 24th of June, 1776,f{2 Vol. Fourm, Cong. 229.) when 
that body recommends pafling laws on the fubject ot treafon, 
the crime is declared to be committed againit the colonies, 
individually, and not againft the confederation. The pow- 
ers of the firft Comgrefs of 1774, were, indeed, only thofe 
of confultation, to projeét the proper meafures for obtaining 
a redrefs of grievances: they were, in effect, a counfel of ad- 
vice. Their credentials, as well as the opinions of writers, 
manifeft the truth of this affertion. 1 Ramfay’s Hif. 143. 1 
Journ. Cong. 17. 54-*55-. The fecond Congrefs fat on the 
{me authority; with the fame latitude to obtaina redrefs of 
grievances; but, all the eredentials of the members bear date 
before the news of the battle of Lexington; (1g April 1775) 
thofe from Pennfyluania, New-Ferfey, and Virginia, merely 
authorife a meeting in Congrefs; and none of the reft hold out 
the idea of war, though thofe from Maffechoptt feem to have 
ape the greateft latitude.. 1 Fourn Cong. 56. 3 Vel Cong. 14. 
t appears clearly, then, that Congrefs at thofe ftages of the 
Revolution, poflefled no pofitive powers, by exprefs delega- 
tion. When, however, the war afterwards came on, Congrefs 
{eized on fuch powers as the neceffity of the cafegmequired to 
be exercifed : but ftiJl, the validity of thofe pov ‘ a | 
fubfequent ratifications, or univerfal acquiefcel and © 
New-Hampprire has ever ratified the aflumption of a right to 
hold appeals in all cafes of capture as prize, we abandon the © 
eaufe. But in a variety of inftances, it is manifeft, that, al- 
though fome of the aflumed powers of Congrefs were 
confirmed, others were denied and repelled. Thus, the 
power of embargo was defired by Congrefs, but never con- 
ceded by the ftates. 4 Journ. Cong. 575, 321. 3313 and in 
Pennfylvania, it was even thought neceflary to pafs a law 
to indemnify, all perfons, who aéted under the authority of the 
refolutions of Conyrefs, &c. 2 Vol. Dajl. Edit. 111. Still, 
however, it is conceded, that Congrefs, from the neceflity of 
the cafe, anda general acquiefcence, might raife an army, and 
direét the military operations of the war; though even in that 
refpect, it is quettionable, whether Maffachufetts would have 
confented to the Congreflional appointment of a commander in 
chiet, had General Ward been fuccefsful at Bunker’s Hill, 
But the States, by their acquiefcence in this exercife of the 
rights of war, on the part of Congrefs, did not convey an 
exclufive power.to the Federal head, nor diveft themfelves of 
their individual authority to wage war, iflue letters of marque, 
é&c. War is that ftate in which a nation profecutes its rights by 
force, Vatt. b, 3. c.1. fo 1 Now, the fact is, that the New- 
England 
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England colonies had firft made war, according to this defini- 


tion; and at their inftance the other colonies afterwards joined Law 


them. 1 Ram/fay’s Hit. 192. New-Hampfbire, accordingly, vo- 
ted 2000 nh, Sale Ib. 305, cftablihed poft-offices ; 
and vefted acommittee of fafety with powers equal to thofe ofa 
dictator. Ib. 395. Conneéticut, likewife, made war on her own 
individual authority; Ticonderoga was taken bv Allen; and 
Arnold made a prize of a veffel on Lake Champlaine. Gord, 
Hift. 349. 1 Vol. Fourn. Cong. 81. At this period the States 
muft have been poffefied of individual fovercignty; for, the 
fovereign power alone can raife troops. Vatt, b. 2 ¢. 2. f 73 
and both Maffachufetts and Connedticutt had actually fitted cut 
and armed veffels to cruize againft the enemy in O€ober, 1775, - 
(Seuth-Carolina foon following the example) whereas the re- 
folution of Congrefs refpecting prizes, did not pafs till the fuc- 
ceeding month. Gord. Hift. 428. Razmfay’s Hift. 224. Could 
the refolutions of Congrefs at that time take away the jurifdic- 
tion of New-Hampfhire, without her own confent? and the 
articles of canfederation, ata later period, exprefsly referved 
to the refpective ftates, the right of iffuing letters of marques 
&c. after a declaration of war by the United States. By confi- 
dering the circumftances under which Congrefs exercifed other 
powers, we may be furnifhed with fome analogies in fupport 
of our doctrine, srefpecting the power claimed, as an incident 
of war, to hold appeals in all cafes of capture. Congrefs 
were allowed to iflue money ; but they could not guard it from 
ink. it a legal tender; nor ually bind 
the States to redeem it; though all thefe incidents were effen- 
tial to fupport the credit and currency of the money. Congrefs 
aflumed the power of regulating the poft-office; but they could 
impofe no penaltiesfor a breach of their refolution on the fub- 
ject. Congrefs received Ambafladors, and other public mini- 
we 3 but when the immunity of the French minifter’s houfe 
was violated, the State of Penn/ylvania only could punith the of- 
fender. Dall. Rep. De Longchamp’s cafe. Congrefs made 
treaties, but they could make no law to enforce an obfervance of 
them. Even for effectuating their refolutions, relative to ad- 
miralty jurifdiction, Congref were obliged to addrefs them- 
felves by recommendation to the flates, individually; 5 ‘fourn. 
Cong. 215; and New-Hampfhire pafled a law, granting to Con- 
grefs the power that was requefted, in the ca/e of f ale on= 
ly, with an allowance of only a day for making the appeal. In 
that Jaw Congrefs acquiefced, /4.-45g. till the difpute arofe 
in this very cafe. 9g Fourn. Cong. 45.87. 97-98. Dall. Rep. 
71. This diftin@tion has been taken in Peanfylvania, that on 
the evacuation of Philadelphia, all puplic military property be- 
longed to Congrefs, and all private property to the State. To 
manifeft, 
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manifeft, if pofiible, more forcibly the participation of the indi- 


: vidual ftates, in the power aflumed and exercifed by Conerefs, 


we find that the very commiffions iffued#by Congrefs, were 
counterfigned by the Governors of the refpedtive ftates. By 
the law of New-Hampfhire, paffed in July 1776, a power 
was given to the Execative to iffue letters of marque, &c. 
and the aét of counterfigning the congreflional commifiions 
was equivalent to-the exercife of that power. In the inftruc: 
tions to privateers, it is, likewife obfervable, that Congrefs 
authorife the captors to proceed to libel and condemn their pri- 
zes “in any court erected for the trial of maritime affairs, in 
any of thefe colonies.” 2 ourn. Cong. 106. 1165418. Bat 
furely, it is poffible for a ftate, to delegate the power of iffuing 


letters of marque, &c. and yet retain a jurifdiction over prizes 


brought into her ports; or, reverfing the propofition, to give 
up that jurifdiction, and yet retain the power of iffuing letters 
of marque. A court of appeal is not a neceflary incident of 
fovereignty. Ifthere be a court judging by thelaw of nations, 
no complaint can be made by foreign powers ; the reft depends 
‘on municipal law. 4 J. Rep. 382. 3 Atk. gor. Coll, Furid. 
It has been queftioned, indeed, whether any court can decide 
on the legality of a prize, which has been captured under the 
authority of a different power, from that by which the court 
was conftituted: but in the cafe of a confederated fovereignty, 
each member of the confederation may, undoubtedly, give 
power to the others to decide on prizes taken tinder its feparate 
authority. Thus, likewife, it appears that France eftablithed 
courts in the Weft-Indies, to determine the legality of prizes 
taken by American veffels, although no article of the treaty 
provided for fuch an eftabliftment. 5 Fourn. Cong. 440. In other 
treaties, however, the cafe is expréfsly provided for, and the 
judicatures of the place, into which the prize, taken by 
either of the contracting parties, fhall have been conducted, 
may decide on the legality of the captures, according to the 
laws and regulations of the States, to which the captors belong. 
Pruffian Treaty. Art. 21. f. 4. Dutch Treaty. Art. 5. Swe- 
difh Treaty, Art. 18. f- 4. But the language of the articles of 
confederation demonftrates the political independence, and fe- 
parate authority, of the States: “ each ftate retains its fove- 


- reignty, freedom, and independence, and every power, jurif- 


diction and right, which is not by this confederation expre/sly 
delegated to the United States, in Congrefs affembled.” Art. 
3. If, indeed, the States had not, individually, all the powers 
of fovereignty, hgw could they transfer fuch powers, or any 
of them, to Congrefs? Does not Congrefs itfelf, by the ap- 
pointment of a committee to draft the articles of confederation ; 
and by its earneft folicitation, that the feveral ftates would 'ra- 
tify 
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tify the inftrument; evince a fenfe of its own political impo- 
tence, and of the plenitude of the State authorities? But, after 
all, it muft, be conigdered that Doane, the Defendant in errer, 
waved the appeal to Congrefs, by carrying his cafe into the 
Supreme Court of New-Hamp/fhire, inttead of applying imme- 
diately for relief to Congrefs, when the inferior State Court 
refufed to grant an appeal to the congreflional court of appeals; 
and the Supreme Court of AMaffachujetts has determined in an 
action of Trover between the fame parties, that the court of 
appeals had no jurifdiétion in this caufe. — Sit fints litium. 

2. The fecond fubordinate queftion is---Are the Refolutions 
of Congrefs, refpecting prize caufes, mandatory and abfolute ; 
or only recommendatory ? In fpirit and in terms they are no 
more than recommeéhdatory ; fuch as the State might at plea- 
fure, either carry into effcét, or reject. The State, which erec- 
ted the Court of Admiralty, voflefied the power, likewife, to 
regulate the Appellate jurifdiction from its decrees. Thus, the 
aét of Pennfylvania modelled the Appellate power in a fpecial 
manner, as to the time of appealing ; and denied the Bs al- 
together, as to faéts found by the verdiét of ajury. The Su- 
preme Court of New-Hamp/bire was in exiftence long before 
the Refolutions of Congrefs were pafled ; and there is no pre- 
tence for Congrefs to claim a controuling, or appellate, power, 
upon the judgments, or decrees, there pronounced ; though 
Congrefs might recommend a particular mode of proceeding 
as convenient and advantageous. As far asrefpected Foreign- 
ers, New-Hampfhire concurred in the opinion of Congrefs ; 
but rejected it in cafes, like the prefent, betweencitizens, 

3. The third fubordinate queftion is--- Whether the Refolu- 
tions of Congrefs, neceflarily imply and authorife a revifion of 
fa&ts, which had already beeu eftablifhed by the verdict of a ju- 
ry? The fair conftru@ion of the Refolution of Congrefs is, 
that there fhall be an appeal on points of law appearing on the 
record. The appeal from a jury is not kngwn here, though it 
is familiar in New-Exgland ; but even in New- England, the 
appeal is always from one jury to another jury, and a jury may, 
in fome meafure, proceed on their-own knowledge. 3 Bi. Com. 
330. 367. In the cafe of the Sloop “five ( 2Vol.p._  } the 
Chief Juftice (M’Kean) was decifively of opinion, that an 
appeal did not lie from the Admiralty of the State to the Con- 
greflional Court of Appeals, as to facts found by a Jury : and, 
in the fame cafe, the General Aflembly expreffed the fame opi- 
nion, by their inftructions to the Delegates in Congrefs. ‘Four- 
nals, 31/t of January, 1780. After a jury Trial, facts cannot 
be re-examined on a writ of Error. 3 B/. Com. 330.367. ‘ 
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~ 1795- II. Error. It appears onthe record that Doane was dead 
Weyr~y when the judgment was given: for, the libel itfelf fets forth 
the commitment of adminiftration to his r@prefentatives before 
judgment; and, although that may not be conclufive, it ig 
ftrong evidence of his death, upon which the court will decide 
the faé&t. Pr. Reg. ch. 1. p. 264. 3 & 4 Wood. 377. 2 Bac. 
204. 4 Vin. 429. 1. Raym. 463. it has been faid, that even 
if Doane were dead, it was no abatement, being in a civil law 
court. * 1 Cha. Ca,122: but the cafe referted to, as an autho- 
rity, was merely a bill of review, which is not fridti juris, 
and was difmifled. Befides, the perfon who filed that bill had 
no privity, and was not entitled to it; and even if Hehad, the 
exception might have been error, aon the difmiffal 
of the bil]. It is likewife faid, that death was no abatement 
inan ecclefiaftical court. Lev. ; but it is evident from 
the authority cited, that the party reprefenting the deceafed, 
muft come into court before judgment can go againft, him. 
Huberus, 582. «The moft that can reafonably be urged is, 
that the decree was good, fo far.as it pronounced the captured 
fhip to be free; but it was void, fo far as it made any order up- 
on Doane to doany particular act. See 3 7. Rep. 323. The ‘ 
Circuit Court (which has been called a court of review) was, | 
in fact, only the Court of Appeals continued; but Doane’s 
adminiftrators were never called upon, and, therefore, could 
not be obliged to go into thatcourt. The ground of the epi- | 
nion of the Circuit Court is, that damages fhall be recovered | 
for not reftoring the property to Doane; who, being then dead, 
the reftitution was imipoffible. Befides, letters of adminiftra- 
tion were only taken out in Maffachufetts, which would not 
operate in New Hampfoire, where alone, if any where, the 
debt was valid. Lovelace on wills. 

Ill. Error. The argument in fupport of this error has 
been anticipated in difcuffing the firft error affigned. 

IV. Error. Damages were not afked by the Libellant in 
the Circuit Court. The libel prays, indeed, that the decree 
of the Court of Appeals might be carried into effect; that 
damages might be given for the illegal capture of the fhip; and 
that general relief might be granted; but it does not pray for 
damages on account of the non-performance of the decree of 
the Court of Appeals. A judgment which gives damages, 
where they ought not to be given, is erroneous: as where the 
damages are laid at 100}. in the declaration, and the judgment 
is rendered for 2001. No damages are to be allowed on rever- 
fal. Lee oncapt. 241. There ought to have been an account 
of the value of the thing to be reftored, by the decree of the 
Court of Appeals; and as that court gave no damages for the 
unlawful taking of the veffel, no other court had power to give 

them. 
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them. Nory i } ought any damages to have been given, 1795: 


as the order for reftitution was not directed to the Refpondents. 
Befides the damages @te given againft the Defendants jointly, 
whereas cach fhould have bsen charged feverally with the fum 
which came into his hands ; 3 7: Rep. 371. Gewp. 506. 4 Vin. 
444. 7 Vin. 252. And itdoes not even appear that they had no-~ 
tice of the decree of the Court of Appeals, though it is ftated 
on the record that they were heard by their advocates fometime 
before it was pronounced. A monition fhould have iffued ; 
and the fuperior ¢ourt fhould have inhibited the court of New 
Hampfhire from proceeding on their judgment: otherwife, if 
that court did fo proceed, and under their order the veffel was 
fold-and the money paid away, the perfons who paid it are not 
refponfible. 3 7. Rep. 125. An agent paying over truft mo- 
ney without/notice of appeal, is excufed. 4 Burr. 1985. Cowp. 
565. 2 Le Ray. 1210. And the Admiralty only compels 
agents to account for the money actually in their hands. HZ. Bi. 
4) $3. 3. 7: Rep. 323. 320. 7.34304 T. Rep. 382. 393. 1 

1, Rep. 315, lw the Admiralty a number of perfons are joined, 
in order to prevent a multiplicity of fuits : but, fubftantially, 
each perfon ftands on his own /eparatg ground, and a ale 
is eftablithed for na. sn damages. Doug. 579*. 

V. Error. That the court below did not examine into 
the merits, cannot bedeemed error, if they had nojurifdi@ion 
to meddle with the fubject at all. This affignment of error, 
therefore, cannot be maintained. 

VI. Error. The argument on this, was anticipated in 
the difcuffionef the 4th error afligned. 

VI. Error.’ The argument on this, was anticipated in 
the difcuffion of the firft error affigned. 

VIII. Error. The fate of this error was fubmitted, 
without remark, to the opinion of the court. ‘ 

For the defendant in error, the anfwers were of the follow- 
ing = weds can 

|. Error :—The objection that the a was not proper] 
before the Congreffional Court, ought ps meee this ftage y agg td 
fuftained, fince the party appeared there, and pleaded to the 
jurifdigtion ; and the court took cognizamce of the caufe: 
The court ad guem, and not the court @ guo,*the SS is 

ed 


brought, muit determine whetumeshe appeal lay. A certi 
| j va PY 


* Parerson, Yuflice :—If the damages were improperly given, jointi; 
by the Circuit Court, can this court rectify the person | at ag Ad 
cuit Court to doit? 

Bradford :—This Court cannot do it, becaufe they are not poffeffed of 
evidence to fhew in what proportions the damages ought to be paid by 
the Refpondents. 


Vot. III. L 
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copy of the decree of the Court of New Hanifhire was lodg. 


wn cd with Congrefs » and the cafe was treated in the fame way 





that Congrefs (who were not bound dowff'to particular forms } 
treated other fimilar éafes. Notean it injure the Defendant 
in error, that he took Bie firft appeal to the fuperior Cott of 
New Hampfhire; for, that Scate bad.certainly a.tight to efta- 
blith different Courts of Appeal,’ provided the Taft refort was 
made to Congrefs. But am appeal was tendered and refafed ; 
and a certierari only liesto Courts of Record, whieh was not 
the cafe with the inferior Court of New Hamp/hire. The ad 
of Congrefs dire&ts a removal “by writ of etrer in all cafes 
and the: efore takes away all obje€tions not appearing on the re. 
cord. Nor is it effe&tual to fay, that am inferior court cannot 
execute the judgment of a fuperior Court; for, we had n@re- 
medy at common laws the queftion of prize or no prize be 
folely of Admiralty jurifdiétion, Dall. .R ; y.te~ 
medy was in the Diftri@ Court-of New “a on og 
even beet contended, that a Court of Admiralty of Englin 
May srint execution of @ judgment in Frictdand again an 
Enviijhman. 6 Vin. 513. ph 12. t Lew.267. & Vent. 32. Gods, 
200, and a Courtof Admiralty may ptoceed to give eftec to its 
own fenténce upon a tew libel being filed. 4.7) Ref-986. We 
contend then, that Congrefs had jurifdiétion to determine the 
appeal as well before, as after, the ratification of the articles of 
confederation :—before the ratification, from the nature and ne. 
cefity of the cafe; and after the ratification from the force of 
the compact. Congrefs was chofen’ by the repfeféntatives of 
the people; and when wag commenced, it cotld not have been 
profecuted, without vefting that body with a jurifdiction, which, 
fhould pervade the whole eontinent. A forteal compact is not 
efiential to the infitution of a government. Every nation that 
governs itfelf, under what form foever, without any depend- 
ence ona foreign power, isa fovertign fate. In every fociety 
there niuft be a fovereignty. 4 Dall. Rep. 46, 57. Vatt. B. 1. 
ch. tf. 4. The powers of war forni an inherent charaéterif- 
tic of. national fovereigatys and, it ts not denied, that Congrefs 
poflefled thofe powers. As, therefore, the decifion of the 
qucftion, whethér prize, ot fo prize, is a part of the power 


and law of wat, Dowg. 589. 6, and muft be governed by the 
2 Wood. 139. 4 Term Rep, 






luw of nations, 3 BY Com. 
394, 400, For, it follows, a¥Pneceflary confequence, that if 
Congreis poffeffed the whole power of war, it poffeff- 
ed all the parts >the incidents; as well as the principal jurif- 
diction. Under this impreffion, Congrefs recommended the 
in{tication of prize courts in che feveral States; but referved 
to itfclf the right of appeal; and its journals are filled with 
the exercife of powers derived from the fame fource, and hav- 
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ing no greater protenfions to validity. Onahe 9d Ady, 1775, the 

militia are airedted to be trained fordefence. On the lit June, 

Congrefs declare diitthey ftand onthe defenfive mercly, add 

the invafion of Canada by any of the Colonics is objected to. 

Onthe 14th Fumesagin army. is directed to be raifed. On a5th. 

Fune,a Gencrabisappeinted... On the 6th Fu/y, war is,in ef- 

fogt, declared. Onyhe 7th Movember, the articles of war, in- 
flicting degth in certain cafes,» were pafled,.On the a5:h Nov. 
the refo) concerning prizes were edopted, On the 28th .Vo- 
vember, les and orders were eftablithed for the yoveranient 

of the navy. On thegth December provifion was made fot fal vage 
dm the cafe of re-captured veffels. On the 13th December afcet 
was eftablifhed, Qn 20th December it was declared that the 
law of nations fhould regulate the proceedings in prize caufes. 
On 224 December, the Naval Committee va On 26th Dec. 
the United Colonics.are pledged for the reden-ptionof the paper 
money. On the 23d Afarch and 24th Fu/y, 1776, the equipment 
of privateers is authorifed. On ad and 36 il, the torm ofa 
commiffion for privateers is fettled. On the 4th Fudy, Indepen- 
dence ie declared. On 26th Aug. half pay was allowed to difabled 
officers. On §th 8. r, it was refolved that propoftcions for 
peace fhould, only:be made to Congrefs. On the gth Septen- 
bersa committee.4s appointed on an appeal in the cafe of the 
fchooner Thiffle;and the ftile of the confederation tire vbanged 
from % United Colonies “ to” United States.” On rbth September, 
additional battalsans were raifed. On goth September, anew 
fet of articles of war were fubfticuted imfteadof ihe former. On 
the 21ft Octpbery the oath to be taken by officers in the Conti- 
nental fervice was pfeferibed. Omgoth Fanxary and 8h AZzy, 

1777, a ftanding committce was appointed, to hear and dctec- 

mine appeals. On gift Fanuary,a decree of a committee was fet 
afide on an appeal. On 8th Jay, a new commiffion for pri- 

vateers was fettled.. On the a4th October, Congrels sefolved 

to retaliate by condemuing @s prize, the enemy’s vciiels, 

brought in by their own mariners, On the hth Februery, 1778, 

Congrefs formed a treaty of alliance with France. On gth 
Fuly, 1778, the articles of confederation were ratified and fizn- 

ed -by ali the ftates, except New-Ferfey, Delaware, and Ma- 
ryland. On 27th Fuly, 1778, new members were added to the 

committee of appeals. On 14 Fauuarys 1779 Congres cefolved 
that they would not conclude a truce or treaty with. Great- 

Britain, without the confent of France. ey the 6th of are 

the objection to the appellate jurifdiction of Congreis,as to facts 
found by a jury, was urged by Pennfylwania in the cafe of the 

floop A@ive. On 15th Fan. 1980, and 24th Aday, acourt of appeals 

inthe cafe of captures was intistuted. On af Oa pr aud 30th 

March, 1784, the proceedings in the cafe of the Sufenne, cowie 

- tefore 
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before Congrefs. On 24th May, 1780, the ftile of the court of 
Iswas fettled. On 26th Func, 1786, a court of review was 
inttituted. After fo extenfive a difplay of power and jurif@ie- 
tion, itis abfurd to oppofe theory to practice, and to reafon 
in the abftra@, inftead of adopting the evidentte of facts. But 
on principle as well as ice, the old commiflioners of ap- 
peals had jurifdition. Congrefs had an imperfect fovercignty 
previous to the declaration ofe independence ; and the arti- 
cles of confederation are onty a definement of rights, before 
vague and uncertain. The aéts of Congrefs were either per- 
formed by virtue of delegated pewers, or of fubfequent .ratifi- 
cations, and the acquiefcence of the ftate legiflatures andthe 
ople. On the. declaration of independence, a new 
Fitie was created; Congrefs was the organ of the declaration; 
but it was the act of the people, not of the ftate legiflatures, 
which were likewife nothing more than organs of the people, 
Having, therefore, a national fovereignty, extending to all the 
powers of war and peace, including,» asa neceflary incident, 
the right to judge of captures, the commiffioners of appeals 
were lawfully inftituted; and it is abfurd to fay that both the 
Federal and State governments: held fovereignty in the fame 
points, nor can the jurifdiction of the court. of appeals that fue- 
ceeded the commiffioners be now queftioned. There would, 
indeed, be no end of difputes, if the judgments of a Su- 
preme Court, on the point of jurifdiction, could be enquired 
into. Lee on Cap. 242. Collec. Farid. 153+ 139. 3 Bl. Com, 
411. 57. 1 Bac. Abr §a4. “That point was lawfully before 
the court of appeals; and the court of appeals, when they 
made their decree, in 1789, were clearly the fupreme court 
of admiralty under the confederation, The court of appeals 
took the caufe up, as it had been left by the commiffioners of 
appeals; and not on a new appeal from New-Hampfire 
they, therefore, virtually decided, that the commiffioners of 
appeals had jnrifdiction. If, then, this court may now enquire 
into the judgment of the,court of appeals, every diftri€ court 
in the Cnion may do.the fame; and the controverfy would 
never be at reft. see sagt f 
The individual States had no right to erect courts of. prize, 
but under the authority of Congrefs, who derived their au- 
thority from the whole people of America, as one united body. 
Was.it not confidered, during the war, by every man, that 
Congfts were thus vefted with this and all the other rights 
of war and peace, and not the individual ftates? Why, elfe, 
was it neceflary by a fpecial refolution of Congrefs, (4 April, 
1777) to give validity to capturgs, made by privateers bearing 
commiffions iffued by the governor of North-Carolina, previ- 
eufly to the 4th of April, 1777? And on what other wae 
' | - cou 
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could that refolution be “ tranfmitted to each’ of the United: 1795 
States,as a law in any prize caufe, which may be depending or Uy 
infticuted in any of courts therein, and to fecure’ the con= 
demnation.of veffels wee under fuch ee Th 
very privateer that’ made the capture in queftion, was.com- 
miffioned by Congrefs; and the ufoal bend was given: by 
her owners to the Prefident of Congrefs: Could, then, 
a privateer ating under the commiffion of Congrefs, be - 
deemed to act Wade any other authority; or be governed % 
any other laws «than thofe which Congrefs had pref¢ribed 
Had New-Hampfhire a right to erect courts for the condem- 
nation of prizes made by veffels commiffioned y Congrefs, 
unlefs by the authority of Congrefs, and upon the terms of 
sabelexiains ; 

It is urged, however, that this is a cafe between citizens of 
the fame country; and, therefore, not within the general 
principle: But we anfwer, that a citizen of Maffachufetts is a 
foreigner with regard to New-Hampfhire. The law of New- 
Hampfoire, relpeGing admiralty matters, pafled in 1776, long 
before the articles of confederation were ratified; and ’till 
thofe articles were ratified, there is no colour to alledge, that 
the citizens of one ftate, were citizens of all the reft. But, 
if Congrefs had a jurifdi€tion co-extenfive with the objec, they 
aré alone competent to modify or limit its exercife: and, when 
they referved to themfelves the appeal in all ca/es, it is clear 
that they intended an appeal fhould lie as well in cafes between 
citizens, as in cafes between citizens and foreigners ;—from 
the verdiét of a jury on matters of fact, as well as from the 
judgmentof the court in matters of law. Norcan the munici- 
pal law of a ftate, govern the queftion of prize, or no prize, | 
even between citizens; though it may regulate the diftribu- 
tion of prize money, for, in that refpe€t, none but the citizens of 
the ftate can be interefted, In the cafe of the floop Aéfive, all 
the ftates but Pewnfylvuania voted originally that the decifion 
fhould be according to the law of nations, and not according 
to the municipal law of the ftate; and although in the year 
1784, fix of the ftates voted in fupport of a different opinion ; 
yet, it muft be recollected that the hearing was then ex parte; 
Congrefs were evidently influenced by an apprehenfion of the 
confequence of enforeing the decree of the court of appeals in 
that cafe againft the State of Penn/ylvania, as they have been 
in this cafe againft the State of New-Hamp/fhire; and the whole 
proceeding was marked and difcoloured with want of candor. 

II. Error :—The death of Doane, under the circumftances 
that appear on the record, and the law and practice of the court, 
did not abate the appeal. Every intendment will be made to 
fupport a judgment. 1 Wilf. 2. 2 Stra. 1180. ia! > 
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1795 deed,a fuit abates by the death of the party; but the 
vw law is not invariably fo, A a party ying is immaterial to 





the caufe. 1 Ey. Abr. &: ing in the prefent 
cafe was ix rem; and, therefore, life of the party was net 
material. Ayliff. The court refufed to examine into an abate- 
ment by death, in a bill of review for ows purple, the ae 
being made twenty yeats before. <4 Cha. Ca. 122. or is 
there any soars by death of parti@ in a {piritual court. 
Roll. Rep. 18. 2 Lev. 6. An ‘being a court of civil-law, 
the principle equally applies: TH nt record {tates that the 
appellant and appellee appeared by their advocates; and if 
any error in this refpeét occurred is the court of appedispa 
court of review was eftablifaed by Congrefs, whe might have 
examined and correéted it; there is no court that has now a 
jurifdiction to do fo; though the error, if it exifted, fhould 
hive been affigned, and relied on, in the Circwit Court for 
the diftri&t of New-Hampfhire. © Buty after all, the’‘court may 
reje&t that part of the libel, which ftates the adminiftration to 
have been committed, prior to the time ef pronouncing the 
judgment of the Court of Appegls. 2 Vin. qog. pl. 4 (bis.) 
p/. 5. pl. 7. pl. g. pl. 11. Teas nat faidby the record that Doane 
was then dead, but merely ahat adminiftration had been grant- 
ed on his eftate, which is anly evidence of his death. On this 
point alfo were cited a Tit. Fudgment 113. Sal. . pi,» \ 
a1. Salk. 33. pl. 6. Garth. 118. Ny , 

If. Exngor :-+The atgument in eppofition to this affign- 
ment of errors, has been anticipated in difcufing the firf 
Frror. 

IV. Exrror:—That the Circuit Court gave damages, where- 
as the judgment of the Court of Appeals was for re/fitution, 
is not a valid objection. If the Court af Appeals had attached 
the party, damages muft have been paid before be would have 
‘been dit-barped damages are the cg of the whole pro- 
ceeding, Nor is it exceptionable, ‘that de:nages are not ex- 
pre(sly prayed for by the libel ; fince thet is neceflarily includ- 
ed in the prayer for gemeral relief. 

V. Exror :-~That the Cirouit Court did not enquire into 
the merits of the original decree, is furely no legal m= men 
There were no merits out of the record, brought . before the 
court. If any faéts had been offered and rejected, a bill of 
exceptions might have been taken. Nor can this court en- 
quire into the facts. The law gives an appeal fromthe Di- 
itri&t to the Circuit Court; bat a writ of error only lies from 
the Circuit Court tothe Supreme Court. On awrit of Er- 
ror, noextrinfic faét.can be enquired into; andthe diverfity of 
the procefs proves, that it was the intent of the Legiflature to 


preclude fuch an caquiry. v1 
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VI. Error«e—The damages; it is 


the different parties; and itis faid that a mere. 

to be made refponfible, after he has bona ‘ide paid over mo- 
ney; but the injury was done by the joint ad of. 
Libellants ; Wentworth’s paying away the money whi 


received as"agent, is denied and traverfed in the replication; 
he muft have had full notice of the appeal, and, therefore, aéted 
at his own peril. If, however, the judgment of the Cirgnit 
Court fhould be deemed erroneous in the mode of decreeing 
damages,this court will correct it, and give Se judgment as 
the court below ought to have done. &n this point the follow- 
ing authorities were cited: Doug. 577. 1 Dall. Rep. g5, 

Il. Error +The anfwer to thig affignment of error was 
anticipated inthe courfe of the preceding anfwers. 

VIL. Ewnor :—-That the Circuit Court.had jurifdiGtion as 
a Court of Admiralty, has been decided in the cafe of Glafs et al 
v. the floop Betfey*. 

On the g4th of Feb. 1795, the Judges delivered their opi- 
nions feriatimt. 

PATERSON, Fuftice:-~This caufe has been much, ob- 
fcured by the irregularity of the pleadings, which prefent a med- 
ley of procedure, partly according to the common, and partly 
according to the civil, Jaw. We muft endeavour to extrata 
ftate of the cafe fromthe Record, Doewments, and A@s, which 
have been exhibited. 

{ Here the Judge delivered the hiftorical narrative of the 
caufe, with which this report is introduced, and then proceed. 
ed as follows :] 

PATERSON, Fuftice, I have been partiéular.in ftating 
the cafe, and giving am hiftorical narrative of the tranfactien, 
in order that the grounds of decifion may be fully underftood. 
The pleadings confiit of a heap of materials, thrown sogether 
in an irregular manner, and, if examined by. the ftri& rules of 
common law, cannot ftand the teft of legal criticifm. We 
are, however, to view the proceedings as before a Court of 
Admiralty, whieh is not governed by the rigid principles of 
common law. Order and fyftematic arrangement are no {mall 
beauties ia juridical proceedings; and, whatever may be faid 
to the contrary, it will, on fair inveftigation, appear, that good 
pleading is founded on found logic, and good fenfe. 

In the difeuffion of the caufe, feveral queftions have been 
agitated; fomevoft which, involying conftitutional points, are 
of great importance. 

The jurifd:ction of the Commifioners of, Appeals has been 
queftirened, . 

The 


* See ant. Pp. 4 





tended, « to have 31795: 
been feveral and diftributive, according to eccipt Of Lan 
mot 
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The jurifdiction of the Court of Appeals has been que 


ew tioned. 





Thefe jurifdictions tarning on the competency of Congrefsy 
it has rete queftioned, es, that body had suthotite : be 
ftitute fuch tribunals. : ; 

And, laftly, the jurifdi@ion of the Diftri& Court of Mew 
Hampfhire has been queftioned. In every fiep we take, the 
point of jurifdiction meets us. 

k. The queftion firft in order, is, whether the Commiffioners 
of Appeals had jurifdi€tion, -or, im-other words, whether Con- 
grefs, before the ratification of the articles of confederation, 


had authority to inftitute fuch a tribunal, with appellate jurif-\, 

di&tion in cafes of prize? 3 a 
Much has been faid refpeéting the powers efs. 

this part of the fubje& the Counbe on both fides difplayed great 


ingenuity, and erudition, and that too in a ftile of uence 
equal to the magnitude of the queftion. The powers of Con~ 
grefs were revolutionary in their nature, arifing out of events, 
adequate to every national emergency, and co-extenfive witir 
the object to be attained. Congrefs was the general, fupreme, 
and controuling council of th ion, the centre of union, the 
centre of force, and the fun of the political fyftem. * To deter- 
mine what their powers were, we muft’ enquire what powers 
they exercifed. Congrefs raifed armies, fitted out a navy, and, 
prefcribed rules for their government: Congrefs conduéted 
all military operations buth by land and fea: Congrefs emit- 
ted bills of credit, received and fent ambaffadors, and made 
treaties : Congrefs commiffioned privateers to cruize againft 
the enemy, directed what veffels fhould be liable to capture, 
and prefcribed rules for the diftribution of prizes. Thefe high 
acts of fovereignty were fubmitted to, acquiefced in, and ap- 
roved of, by the people of America. In Congrefs were vetted, 
eaufe by Con refs were exercifed with the approbation of 
the people, the rights and powers of war and peace. In every 
government, whether it confifts of many ftates, or of a few, or 
whether it be of a federal or confolidated nature, there muft be 
a fupreme power or will; the rights of war and peace are 
component parts of this fupremacy, and incidental thereto is 
the queftion of prize. ¢ queftion of prize grows out of 
the nature of the thing. If it be afked, in whom, during our 
revolution war, was lodged, and by whom was exercifed this 
fupreme authority? No one will hefitate for an anfwer. It 
was lodged in, and exercifed by, Congrefs ; it was there, or no 
where; the ftates individually did not, and, with fafety, could 
not exercife it. Difaftrows would have been the iflue of the 
conteft, if the States, feparatély, had exercifed the powers of 


war. For, in fuch cafe, there would have been as many fu- 
preme 
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preme wills as mm. * were ftates, and ‘as many wars as there 179% 
were Wills. Happily, however, for America, this was not the Uap 
cafe ; there was but one war, and one fovereign will to con- 

du& it. The danger being imminent, and common, it/became 
neceflary for the people or colonies to coalefce and: aét in con- 

cert, Th order to divert, or break, the violence e gathering 

ftorm ; they accordingly grew into union, and© one 

great political body, of which Congrefs was the directing 

abe foul. As to wat and peace, and their neceflary 
neidents; Congrefs, by the unanimous voice of the people, ex- 

ercifed exclufive jurifiétion, and ftood, like Jove, amidft the 

deities of old, sly andfupreme. The truth is, that the 






States, individdally, were not known nor recognized as fove- 
reign, by posit ions, nor are they now ; the States collec- 
tively, under Congrefs, as the connedéting point, or head, were 
acknowledged by foreign powers as fovercign, particularly im 
that acceptation of the term, which is applicable to all gre 
national concerns, and in the exereife of which other fovereigns 
would be more immediately, interefted ; fuch, for inftance, 
the rights of war and of making treaties, and fel 
and receiving ambafladors. Befides, every body muft be-amena-.. 
ble to.the pire tinder which. he aétsi» If he accept from: 
Congrefs a commiffion to cruize againft the enemy, he muft be 
refponfible to them for his conduct. If, under colour of fuch 
commiffion, he had violated the law of nations, Congrefs would 
have been called upon to make atonement and redrefs.. The 
perfons who exercife the right or authority of commiflioning 
privateers, muft, of courfe, have the right or authority of exa- 
mining into the conduét of the officer acting under fuch com- 
miffion, and of confirming or annulling tranfactions and 
deeds. In the prefent cafe, the Captain of M Clary obtain- 
ed his commiffionfrom Congrefs ; under that, coma: he 
cruifed on the high feas, and captured the Su/anma 5 ani 
legality of that capture he muft ultimately be refponfible » 
Congrefs, or their conftituted authority, , This refults 
the nature of the thing ; and, befides, was exprefsly ftipu 4 
onthe part of Cangrefs. The authority exercifed by Con= 
grefs in granting commiflions to privateers, was approved and 
ratified by the feveral colonies or ftates, becaufe they received 
and filled up the commiffions and bonds, and returned the lat- 
ter to Congrefs—New-Hamp/fbire did fo, as well as the reff. 
Another circumftance, worthy of notice,.is the conduc 
New-Hampfhire, by her Delegate in Congrefs, in the cafe o 
the floop Aétive. Aas of Congrefs, 6th March,1779-—By this 
decifion, New-Hamp/fbire concurred in binding the other ftatess 
Did fhe not alfo bind herfelf? Before the articles of confede- 
ration were ratified, or even formed, a league of fomekind fub- 


Vou. ITT: M fifted 
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1795. fifted among the ftates ; and, -whether'that league originated in 
Lay compact, or a fort of tacit confent, refulting from their fituation, 





the exigencies of the timés, and the nature of the warfare, or 
from ali combined, is utterly immaterial. The States, when in 
Congrefs, ftood on the floor of equality; and, until otherwife 
ftipulated, the majority of them muft controul. In fuch a con- 
federacy, for a ftate to bind others, and not, in fimilar cafes, be 
bound herfelf, is a folecifm. Still, however, it is cen 

that New- Hampfhire was not bound, nor Congrefs i 

to war and peace, and their incidents, becaufe they refifted this 
fupremacy in the cafe of the Sz/anmma. Buyt 1 am, notwith- 
ftanding, of opinion, that New-Hi »was bound, © and 
Congrefs fupreme, for the reafons already affigned, and ‘that tiie 
continued to be bound, becaufe fhe continwed in the confederas 
cy- Aslong as fhe contiqwed to be one of the federal ftates, it 
muft have been on equal terms. If the wo6uld not fubmit ‘to 
the exercife of the act of fovereignty contended for, by Con- 
tn and the other facegy fhe fhould have withdrawn herfelf 

om the confederacy, ~~ z, 

In the Refolutions of Congrefs of the 6th of March, 1779, 
is contained a courfe of reafoning, which, in my opinion, is co- 
gent and conclufive. 5 Four, ee 86, 87, 88, 89, 90. 

«“ The committee, confifting of Mr. Floyd, Mr. Ellery, and 
Mr. Burke, to whom was feferred the report of the committee 
on appeals of January 19th, 1779, having, in purfuance of the 
inftructions to them given, examined into the caufes of the re. 
fufal of the Judge of theCourt of Admiralty for the State of 
Pennfyluania, to carry imto execution the decree af the Court 
or Committee of appeals, report, | 

“ That ona libel ‘in the court of admiralty for the ftate of Penn- 
fylvania ay the cafe of the floop Adtive, the jury found a ver~ 
diét in the following words, viz. “ one fo of the nett pro- 
ceeds of the floop Aaive and her cargo to the firft claimants, 
three fourths of the nett proceeds of the faid floop and her cargo 
to the libellant and the fecond claimant, as per agreement be- 
tween them ; which vérdic&t was confirmed by the judge of the 
court, and fentence paffed thereon. From this fentence or judg- 
ment and verdi&t, an a was lodged with the fecretary of 
Congrefs, and referred to the Committee appointed by Congrefs 
“ to hear and determine finally upon al! appeals brought to 
Congrefs,” from the Courts of Admiralty of the feveral States : 

“ That the faid committee, after folemn argument and full hea- 
ring of the parties by their advecates, and taking, time to con- 
fider thereof, proceeded to the publication of their definitive 
fentence or decree, thereby reverfing the fentence of the Court 
of Admiralty, making a new detree, and ordering —“ 

iffue 
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iffue out of the Court of ‘Admiralty for the fate of Penafylvania 1795, 


to-carry this their decree into execution : 

« That the judge of the Court of Admiralty refufed to carry into 
execution the decree ef the faid committee on appeals, and has 
affigned as the reafon of his refufal, that an aé of the Legifla- 
ture of the faid State has declared, that the finding of a jury hall 
eftablith the faéis in all trials in the Coarts of Admiralty, with- 
our ré-examination or appeal, and that’ ap appeal is permitted 
only from the decree of the judge : 

“ That having examined the faid act, which is entitled, “ an 2& 
for eftablifhing a Court of Admiralty paffed at a. feffian which 
commenced on the 4thof Augutt, 1778, the committee find the 
following words, viz.“ the finding of jury thall eftablifh the 
faéts, without re-examination, or appeal and in the feventh 
feétion of the fame aét the following words, viz. “ in all cafes 
ofcaptures an appeal from the decree of the Judge of Admiral- 
ty of this. State, fhall be allowed to the Continental Con- 
grefs, or fuch perfon or perfons.as they may from time to time 
appoint for hearing and trying appeals. ”’ 

“ That althoug > by their refolution of November 
25th, 1775, recommended it to the feveral legiflatures, to 
eret courts for the purpofe of determining concerning cap- 
tures, and to provide that all trials in fuch cafes be had by a 
jury, yet itis provided, that in all cafes an appeal fhall be al- 
lowed to Cengrefs, or to fuch perfon or perfons as they fhall 
appoint for the trial of appeals :” whereupon, 

“ Refolved,. That Cengrefs, or fach perfon or perfons as 
they appoint, te hear and determine appeals frum the courts of 
Admiralty, have neceflarily the power to examine as well in- 
to decifions on faéts as decifions on the law, and to decree fi- 
pally thereon, and that no finding of a jury in any court of Ad- 
miralty, or court for determining the legality of captures on 
the high feas, can or ought to deftroy the right of appeal, and 
the re-examination of the facts referved to Congrefs: 

“ That no act of any one ftate can or ought to deftroy the 
right of appeals to Congrefs, in thefenfe above deelared : 

“ That Congrefs is by thefe United States, invefted with the 
fupreme fovereign power of war and see: 

“ That the power of executing the law of nations is eflential 
to the fovereign fupreme power of war and. peace: 

“ That the legality of all captures on the high feas muft be 
determined by the Jaw of nations : 

“ That the authority ultimately and finally to decide on all 
matters and queftions. touching the law of mations, does refide 
and is vefted in the fovereign fupreme power of war and 


peace: 
“ That 
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« That a controul by appeal is necefflary, in order to. compel 
a juft and uniform execution of the law of nations. 


« That the faid conttouh muft extend’as well over the deci 
fions of juries, as judges, im courts foridetermining the legali~ 
of captures on the fea; otherwife the juries would be pof- 
effed of the ultimate fupreme power of executing the law of 
nations in all cafes of resyand might, at any time, exercife 
the fame in fuch manna wt prevent a poflibility of being 
controuled ; a conftruétion hich involves many inconvenien- 
ties and abfurdities, déftrays an eflential part of the power of 
war and peace en co Congrefs, and would difable the 
Congrefs of the United States, from giving fatisfaction tb fo- 
teign nations complaifing of a violation of neutralities, of 
treaties, or other breaches of the law of nations, and would en- 
able a jury, in any one ftate, to involve the United States in 
hoftilities ; a conftruétion, which for thefe and many other tea 
fons, is inadmiffible: ee ee shane si TS 
- That this power of controuling by appeal, thefeveral admi- 
ralty jurifdictions of the States, has hitherto beemexercifed by 
Pe by the medium of a committee ‘of their own mem- 
ers: : ers * rie pe Oy 

“Refolued, That the committee before whom was determi-~ 
ned the appeal from the court of Adniiralty for the State of 
Pennfylvania, in the cafe of the loop 44ive, was duly confti- 
tuted and authorifed to ine the fame :” sin. 

The yeas andetiays taken,’ it appears that the States of 
Néw-Hampfire, Maffathufetts-Bay, A N Connec- 
ticut, New-York. Maryland, Virginia, North-Carolina, South- 
Carolina, and Georgia, voted unanimoufly in the affirmative: 
the State of Pennfylvania unanimoufly in the negative; and 
Mr, Witherfpoon, who was alone from New-Ferfey, voted 
alfo in the negative. Mi ae : 

* The Congrefs then voted as follows, viz. 

“ Refolved, That the faid’ committee had competent jurif- 
diction to make thereon @ final decree, aind therefore their de- 
cree ought tobe carried intoexecution.” © 

The yeas and nays being taken on this refolution, it appears, 
that New-Hampfhire, Maffachufetts-Bay, Rhode-Ifland, Con- 
netlicut, New-¥ork, Maryland, Virginia, North-Carolina, 
South-Carolina, and Georgia, voted unanimoufly in the affir- 
mative; Pennfylvania’ unanimoufly in the ‘negative; and Mr, 
Witherfpoon, who was alone’ from New-Fer/ey, voted on this 
occafion in the affirmative, r ' : 

The Congrefs then refolved as.follows, viz. 

“ Refolved, That the General Affembly of the State of Penn~ 
Sylvania, be requefted to appoint a committee, to confer with 
a committee of Congrefs, on the fubjeét of the proceedings 
SR Se alba relative 
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relative to the floop: Aéfive, and the: objections made to the, 1795. 


execution of the decree of the committee on appeals, to the 

end that proper meafures may be adopted for removing the faid 

obftacles ; and that a committee of three be appointed to hold 

the faid conference, with the committee of the General Affembly 

of Pennfylvania: 

PA a members chofen, Mr. Paca, Mr. Burkey and Mr. R. 
wy hates”? 5, a : 

I thall clofe this head of difcourfe with obferving, that it is 
with diffidence I have ventured to give an opinion on a quef- 
tien fo novel and intricate; and refpeéting which, men, emi- 
nent for their talents, their literary *attainments, and fkill in 

tifprudence, haye been divided in fentiment. The opinion, 

wever, which has been given, is the refult of conviction ; if 
wrong, it is the error of the head, and as fuch will carry its 


apology with it. 
TL. Whether, after the articles of confederation were ra- 
tified, the Court of Appeals had jurifdiGtion of the fubject 
matter? = 

However problematical the opinion, which has been deli- 
vered on the preceding point, may be, | apprehend, that little 
doubt or difficulty can arife on the prefent queftion. ‘ By the 
gth article of the Confederation, the United States, in Congrefs 
aflembled, are vefted, among other things, with the fole and 
exclufive power of eftablifhing rules for. deciding in all cafes, 
what captures. on land or water fhall be legal, and in what 
manner prizes, taken by Jand or naval forces in the fervice of 
the United States, fhall be divided or appropriated; of grant- 
ing letters of marque and reprifal in times of peace; appoint- 
ing courts for the trial ef piracies and felonies committed on 
the high feas, and eftablithing courts for receiving and deter- 
mining finally, appeals in all cafes of captures. 

The Court of Appeals, in September 1783, decided’ upon the 
point of jurifdiétion either directly, or incidentally ; for, after a 
full hearing, they decreed that the fentences pafled by the Sa- 
perior and Inferior Courts of New-Hampfhire fhould be rever- 
fed and annulled, and the property be reftored. This decree 
being made by a court, conftitutionally eftablithed, of compe- 
tent authority.and the highett jurifdiction, is conclufive and 
final. It cannot be opened and inveftigated ; for, neither this 
court, nor any other, can, in acollateral way, review the pro- 
ceedings of a tribunal, which ‘had jurifdiction of the fubject- 
matter. The Court of Appeals was competent to the deci- 
fion; they have adjudicated as well on the jurifdiction as the 
merits of the caufe, and we muft fuppofe that they have acted 
preperly. This alfo is an anfwer as to irregularities, if any 
there were, which may have taken place in the enon 

efore 
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1795- before the Court of Appeals, or in the mode,of removing the 





caufe before them. This court cannot take notice of irregu- 
larities in the proceedings, Or error in the decifion, of the 
Court of Appeals. The queftion is at reft ; it ought not tobe 
again difturbed, ' : 

III. Whether the Diftri&t Court of New-Hampfiire had 
jurifdiction; or, in other. \ s, whether the libel exhibited 
before that court, was the proper remedy, or mode. of carrying 
int execution, either fperitically, or by way of damages, the 
decree of the Court of Appeals aia 

On this point I entertain no doubts. ,Recurrence to fads 
will anfwer the queftion. e The exiftence, of the Court of J 
peals terminated with the old government; this alfo was’ 
cafe with the fubordinate Court of Admiralty in. the State: of 


New-Hampfhire. The property was, not r to the libel- 
lants, nor were they compenfated in damages; of courfe the 
decree in their favour remains unfatisfied,. y had no re- 


medy at common law; they had none in equity; the only fo- 
pi, oe to give redrefs is. the Dited ¢ me pa 
Hampfire, becaufe it has admiralty jurifdiction. re they 
applied, and, in my opinion, with great propriety. 

Judges may die, and courts be at an end; but juftice ftill 
lives, and, h fhe may fleep for a while, will eventually 
awake, and muft be fatisfied. 

Having difcufled the preliminary queftions relative to jurif- 
dition, we fhall now confider the proceedings in the Circuit 
Court of New-Hampfire. And here the firft queftion is, 
whether by the death of Elifba Doane, before the judgment 
rendered in the court of appeals, that jadgment is not avoid. 
ed? The death of Doane does not appear on the record of the 
proceedings before the court of appeals ; it isin evidence from 
the certificate of the judge of probates, which is annexed,to 
the record tranfmitted from the Circuit Court of New-Hamp- 
frire. Many anfwers have been given to this queftien ; fome 
of which are cogent as well as plaufible. On this fubjed, it 
will be fufficient to obferve, that admitting the death of Deane, 
and that it can be taken netice of in this court, it is unavailing, 
becaufe the proceedings in a coust of admiralty are im rem. 
The fentence of a court of admiralty, or of appeal in queftions 
of prize, binds all the world, as to every thing contained in it, 
becauf: all the world are.parties to it. The fentence, fo far 
as it goes, is conclufive to all rfons. 

The moft formidable.objeGtions have been levelled againft 
the damages. : 

1. It is faid, that the damages ought not to have been given, 
becaufe they were not prayed. The anfwer to this objection 
is 
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is fatisfactory—the prayer is for general relief, and therefore 1795. 

fufficient. wyw 
avIf any damages ought to be given, yet none ought to 

have been awarded againft George Wentworth, becaufe he was 

an agent, and paid the money over under the decree of the 

Court of New Hampfbire, 

If any Agent pay over, after notice, he pays wrongfully, 
aiid fhall not’be excufed. In this cafe George Wentworth was 
aparty to the fuit, he appeared as one of the Libellants, and 
muft be liable to all the legal confequences refulting from fuch 
afituation” Asa party, he was before thecourt, and privy to 
the appeal, which was made in due“feafon. The appeal did, 
from the moment it was made, fufpend the execution of the 
decree, and that whether it was received or not ;* efpecially in 
cafes like the prefent, where George Wentworth was a party 
tothe fuit, before the court, and had notice of ite having been 
tendered or made. In fuch a predicament, he ought not to have 
paid over; but fhould have awaited the ultimate decifion of the 
Court of Appeals. If he paid, it was at his peril; he took 
the rifk upon himfelf, and in cafe of undue payment, became 
liable. 

it has been faid, that an inhibition fhould have been iffued, 
and that without it the appeal did not fufpend the execution of 
the decree. The writ of inhibition is a proper and neceflary 
writ, not becaufe it fufpends the effect of the decree, for that 
is already done by the appeal; but becaufe it enables the court 
of appellate juti(aiction, in cafe of difobedience, to punifh the 
inferior court as being in contempt. The appeal hasiypot this 
effet, becaufe it is the a&t of the party, and not of peri- 
or court. 

A'monition, it is faid, ought to have been addrefled to the 
Appellees to enforce their appearance before the Court of ap- 
pellate jurifdiction. The anfwer is, that George Wentworth, 
as well as the others, did appear both before the Court of Com- 
miffioners and the Court of Appeals. If a defeé&t, and in- 
quirable into by this court, it is cured by appearance. 

In thort, George Wentworth was a party to thefuit, prefent 
im court, and had notice of the appeal. If, in fueha fituation, 
he undertook to diftribute the proceeds, it was at his own rifk: 
and in cafe of reverfal, he made himfelf liable. 

I havedoubts how far the court below could inquire into the 
queftion of agency and payment over, efpecially as the pay- 
ment is faid to have been made, previoufly to the argument be- 
fore the Court of Appeals, or even the Court of Commiffioners. 
The decree is for reftoration. If the Court of Appeals had 
iffued procefs to carry their definitive fentence into effe€, or 


had 
* 2 Dem. 686. 
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had dire&ted the Maritime Courts of New Hamp/fbire to have 
done fo, would it, in the inftance of George Wentworth, have 
been a legal juftification to have faid, that he had deliveredithe 
property, or paid its proceeds; to the captors’? Befides,what- 
ever could have been broughtforward, by way of defénte; jn 
the Court of Appeals, ought thefe tohave been urged ahd re- 
lied upon ; and if the party”has omitted to do fo, he has fli 
his opportunity, and is preeluded from taking advantage therdby 
in future. 

I know, thata diftinétion is made between foreign and do- 
meftic judgments ; that the latter are conclufive; wheréas the 
former are liable to inveftigation, Beit fo. But is the prin- 
ciple, upon which this diftin@tion is founded, applicable to de. 
crees, on queftions of prize, in the higheft Court of Acmiral- 
ty, which, in fuch cafes, is guided by the law of Nations, and 
not municipal regulations? If it is, it muft be ‘under very 
fpecial circumftances. ? 

3- Itis objected, that ae eee aré joint ; where- 
as they ought to have been feveral. This objetion is’ a found 
one. But as the facts are fpread on the record, it isin the 
power of the court to fever the damages, and fo to apportion 
them as to effectuate fubftantial juftice. The damages fhould 
have purfued and been admeafured by the original decree, which 
directed, that one moiety of the proceeds fhould be paid to ths 
owners, and the other to thecaptors: George Wentworth re: 
ceived a moiety only; hevis liable for that, and no more. 

4. Another objection is, that intereft has been calculated 
from agwrong period, to wit, from the 2d Offober, 1778; and 
therefare the decree of the Circuit Court is erroneous. 

The Court of Appeals pronounced their definitive fentence 
in ome 1783; by which the judgments of the inferior 
and fuperior Courts of New Hampfbire were reverfed, and re- 
ftoration decreed ; they alfo directed, that the parties fhould 
pay their own cofts. Iam of opinion, that intereft fhould 
have been computed from the day, on which the definitive fen- 
tence of the Court of Appeals was pronounced. Of this there 
can be no doubt-with refpe& to ‘fohn Penballow and the own- 
ers. Some doubts, however, have been entertained on this 
point with regardto George Wentworth. But for the reafons, 
which have been affigned, -he muft be confidered in the fame 
fituation as the ethers. : 

Arguments, deducible from the hardfhip of the Cafe; have 
been advanced and infifted upon. It is hard, that George 
Wentworth, who was an agent, fhould be made perfonally re- 
fponfible. It is cruel, that George Wentworth thould be cut 
dowm by the collifion of conflicting jurifdictions. But motives 
of commiferation, from whatever fource they flow; muft not 
iningle 
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mingle-in the admini 





“ durum valde decane fat Bete oft.” 
To conclude, the fum of pie - £.5,895 14 10 
appears, on. the record, tobe the aggregate 
value of the Sufanna, her cargo, &c. 
On this fum intereft Id be calculated 
from. 17th September, 1783, till 24th Oftober, 
1794, which willamowuntto - - - %3,92013 4 


Making in Sppscoale -§- + + £.9,816 8 2 


Si 
Equal to 3a72k- dollars. and 36, cents. The one*moiety 
whereof, beirg 16,360 dollars and 68 cents, I am of opinion, 
fhould be paid by jobn Penhallew and the owners, and the 
other moiety by George Wentwort he cofts in the courts 





below fhould be divided i in the fame manner. 


lam of opinion, that the parties fhould bear. 
ive which have arifen on the eee. 





in this court. 
InEDELL, Fuftice. This cafe, which is 


and importance, has been argued at the ith very great 
sbility on both fides. L have liftened with the Sad aes 











attention to every 
nion which I am 
deration which L haye : 
The order i " news it. has 
to arrange the ier ity is as follows 
1. Whether either.of the decrees of Fum 177% or Szp- 
tember, 178% was originally valid? , 
2. If either of them was fo, whether it was a decree gach 
the Diftri& Court of New Hampfrire, or the” 
of New Hampfoire, a&ting {pecially in this legal 


rea(on alledged, had authority to enforce, eithe by nip os ap 


fpecific execution, or awarding damages fer a non-performance 
of it? ; 

3. Whether, if the Diftri& or Circuit Court had fuch an 
authority, it has been executed properly i in this inftance, under 
all the circumftanees of the cafe 

4- Whether, in cafe the Libellants were entitled to a'decree 
in their favour, but it fhall appear that the decree has been er- 
roneous in refpeét tothe relief given, either in the e or in 
part, this courtean reétify the decree, or order it to’ 
ed by the court below, or muft affirm or geverfeinghe: 

Under the firft head it will be proper pret 










if either of the decrees was final and cone be 
that point fhould be decided in. the affirmative, it. . 


Vou. Tf. N 





atior of juftice, Judges, in the exer- 1795: 
cife of their functions, have cate @ccafions to exclaim, “r= 













go Cases ruted and adjudged in the ‘ 
170s. unneceffarya decifion Of wii ction ions that other- 
em wife arife “in this catife, » ; e Bese? ig ‘ho’ ' ‘ >. can- 
not be decided on fatis es, out in Mea- 
fure ‘tracing the origin Of fieral powers of Congrefs, 
from the time of the earliefE exe of their authority, ‘to the 
period when definite andeXprefs powers were folemnly and'for- 
mally given to them ame ore $ of confederation. 1 fhall 
therefore make a few preliminary obfervations 'on this fubjed, | 
though I by no means think it material to go into a fall detail. 
Under the Britis government, and before.the oppofition te 
the meafures of the Parliament of Great Britain became ne- 
ceflary, each Province in America compofed (as bconceive) a 
ba politic, and the feveral Provitices Mr re aah ‘con- 











neéted with each other, thay as bei cit (Bobo com- 
mon fovereigh. Each Province fad a diftin@ legiflature, a dif- 
ting eXecutive (fubd to the king) a diftin& judiciary 
and in particular the’ to taxation, which began the con- | 
teft, extended to a fepatate. claim of ‘each p ¢ tO raife 
es ovithth itfelf; no~powerthen exifted, or was claimed, for 
ay jin authority on behalf of all the Provinces to tax the 


. ‘Thete Were fome ate ‘boundaries, whether 


‘certain lands were within the unds of ‘one Provifice or ano- 
















thety ‘but nobody “denied that where ‘the boundaries of any one 
Province cotild ‘be afcertainédy all the’ permanent idbabe tans 
within thofe boun ies Were 'memjbers of the body Saale 
fubject to all theslaws’ in ats ‘were paffed by the 


@ which were tholight unconftitu- 
very hope of redrefs by feparate 
e, then was'conceived the noble 

idea, which laid the foundation of the prefent independence 

and happinefs of this country: 4so0be independence was nat 
then in Lihat pitch ) of forn acommon council to confult 
for the commoi Welfare’ of ‘the whole, fo far'asan oppofition to 
the méafures of Great Britain ‘was conéerned. In order to 
coimpofe this common council each Province chofe for itfelf, in 
its own way, and by its own authority, without any previous 
Concerted plan of the whole, deputies to attend at a general 
meeting to be held in this city. Some appointed by their Af- 
femblies ; othets by Conventions; fome perhaps in other 
modes ; but, in whatever'way the appoifitment was made, it 
was nétorioufly done with the hearty ¢onfent and approbation 
of the grat body of the peoplein'éach Province, ‘and therefore 
the appointaient was unexceptionable to all thofe who thought 
the eppofition juty*and a union of the whole in the “meafures 
of ‘oppéfition nieceMfary. “Each Prévince rig inted as‘ma- 
nye 3 das dépaties as it pleafed, at its owft diftretion, which 
Was hoe obpeted #6, ‘becaufe'the Membersof Cohgreéfs did hot 


vote 


Parliament of Great 


tienal and ‘uNjoft, © 
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vote individually, but the votes given in Congrcfs were. by 
Provinces, as they afterwards were (fubfequent to the declara- 
tion of Irdependence, and until the prefent conftitution of the 
United States was formed) by States, 

The powers of Congrefs at firft were indeed little more 
than advifory; but, in proportion as the danger increafed, their 
powers were giadually enlarged, either by exprefs grant, or by 
implication arifing from a kind of indefinite authotity, fuitedté 
the unknown exigencies that micht arife. ‘That an undefined 
authority is dangerous, and ought to be entrufted as cautionfly 
as poflible, every man muft admit, and none could take more 
pains, than Congrefs for a long time did, to get their authority 
regulacty defined by a ratification Of the articles of confedera- 
tion. But that previoufly thercto they did exercife, with the 
acquiefcence of the States, high powers of wh:t { may, perhaps, 
with propriety for diftinétion, call external /overeignty, is ub- 
quettipadilc. Among numerous inftances that might he given 
of this, (amd which werp recited very minutely at the bar) were 
the treaties of France in 1778, .which no friend to his country 
at the time queiftioned in point of authority, nor has been ca- 
pable of relletting upon fince without gratitude and fatisfac- 
tion. Whether among thefe powers comprchended within their 
general rity, was that of inftitutiag courts for the trial 
of all prize caufes, was a great and awful queition ; a queftion 
that demanded deep entitdeeisen, and not perhaps fufceptible 
of an eafy decifion. That in pointof prudence and propriety 
it was a power moft fit for Congrefs to exercife, have na doubt. 
I think all prize caufes whatfoever ouckt to belong to the na- 
tional fovereignty,. They are to be determined by the law of 

ations, A prize court is, ineffcét, a court of allthe nations 
in the.world, becaufe all perfons, in every part ofifie world, are 
concluded by its fentences, in cafes clearly coming within its 
jurifdition. Even in the cafe of citizen and citizen Ido not 
think it a proper fubject for mere municipal regulation, be- 
caufe as was obferved at the bar, a citizen may make a Colour- 
able claim, which the court may not be able to dete€t, and yee 
a foreigner be fatally injured by it. In cafe of a bona fide 
claim, it may appear to be good by the proofs ‘offered to the 
court, but another perfon living at a diftance may have‘a fu- 
perior.claim, which he kas no opportunity to exhibit, . It is 
rye ageneral monition iflues, and this is confidered notice to 
all the world, but though this be the conftruction of ‘the law 
from the neceffity of the cafe, it would be abfurd tolinfer in 
faét that all the world had actual notice, and thereforé no fu- 
rior claimant to the one before the court could polly exitt. 
Fhe court, therefore, can ‘never know with certainty whether 
citizens only are interefted in the enquiry. But the’ words 
" “ citizen 
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1795. ‘* citizen and citizen’” in this cafe are very ill applied to the 
—— parties in queftion, they not having been citizens of the fame 





State, the captors having been citizens of New Hampfbire, and 
the claimant a citizen of Maffachufetts-Bay.’ It never was 
confidered that before the’ actual fignature of the articlesiof 
confederation a citizen of one State was'to any one purpofe’a 
citizen of another. He wasto all fubftantial purpofes as a Fo. 
reigner to their forenfic urifprudence. If rigorous law‘had 
been enforced, perhaps he might have becn deemed an alien, 
withoutan exprefs provifien of the State to'favehim. Andas 
an unjuft decifion upon the law of nations, in the cafe of a 
Foreigner to all the States, sight, if redrefs had not been giv. 
en, have ultimately led to a foreign war, an unjuft decifion on 
the fame law in one State, to the prejudice of a citizen of ano- 
ther State, might have tely led, if redrefs had not been 
given, to a civil war, an evil mach the more dreadful ‘of the 
two. I have made thefe obfervations merely as Y prop! 
that this power fhould have been delegated, and 
fhew that if it wasaflumed without ri 
not anarbitrary and unnatural aflumption of a power, th 
exclufively to belong to pony State ; but by no'means witha 
view to argue, that becuelfé it was” preper to be given, there- 
fore it was aétually given, “a pofition which, as it would lead to 
dangerous and inadmiffible confequences, cannot be the ground 
of a legitimate argument. "> ~~ a: , 

Some of the arguments at the bar, if pufhed to an extreme, 
would tend to eftablifh, that Congrefs had unlimited power to 
act at their diferetion, fo'far as the purpofes of the’ war might 
require ; and it was even faid, that the Fus Belli never was i 
any one of te States, and therefore it could not be dele ated 
by any Stateto Congrefs. My principles on this fubject are 
totally different from thofe which were the foundation of this 
opinion, and asit isa point of no fmall importance, and I find 
on this occafion, as I have formerly done on others, confidera- 
ble miftakes:(as L conceive) by very able men, owing to a mif- 
apprehenfion of terms, 1 will endeavour to ftate my own prin- 
ciples on the fubje& with fo much clearnefs, that whether my 
opinion be right or wrong, it may at leaft be underftoad what 
the opinion really is. 

If Congrefs, previous to the articles of Th a pol- 
feffed any authority, it was an aiithority, as I have fhewny de- 
rived from the people of each. Province in the” firft inftance. 
When the obnoxious acts of Parliament pafled, if the people 
in each Province had chofen to refift feparatély, they undoubt- 
edly had equal right to do fo, as to join in general meafures of 
refiftance with the people of ‘the other Provintes, however un- 
wife and deftructive fuch a policy might, and eae 
wou 
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‘Republic, all the citizens, as fuch, are equal, and no citizen 
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_ would be at an end, or involved in univerfal maflacre and 
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would have been. _If they had purfued this feparate fyftem, 1794. 
and afterwards the pene ph. faen Province had refolved that —~—/ 
fuch Province fhould be a free and independent State, the State 

from that moment would have become pofl Of all the pow- 

ers of fovereignty internal and external, (viz. the exclufive 

right of providing for their own government, and regulating 

their intercourfe with foreign nations) as completely as an 


one of the ancient Kingdoms or Republics of the whi 

never yet had formed, or thought of forming, any fort of Fe- 
deral union whatever. A diftinétion was tabes at the bar be- 
tween 4 fate and the people of the ftate. Itis at n I 





am not capable of comprehending. _ By a State ling a Re- 
public (ipeakin bien a Pg Sion) Ido not mean the Le- 
giflature of the State, the Executive of the State, orthe Judi- 
ciary, but all the citizens which compofe that State, and are, if 
I may forex df myfelf, integral parts of it; all together form- 
ing abodypoltic. The great diftinction between rchies 

ublics (at leaft our Republics) in general is, that in 
‘the monarch is confidered as thefo rereigr and each 
of his nation as fubject to him, though in fome coun- 
tries with many important fpecial limitations: This, I fay, is 
generally je cafe, for ithas not been founiverfally. But ina 







can rightfally exercife any authority over another, but in virtue 
of a power conftitutionally given by the whole community, and 
fuch authority when exercifed, is in effeét an a&@ of the whole 
community which forms fuch body Pes In fuch govern- 
ments, therefore, the fovereignty refides in the great body of 
the people, butit refides in them not as fo many diftin&t indivi- 
duals, but in their politic capacity only. Thus A. B. C. and 
D. citizens of Pe jania, and as fuch, together with all the 
citizens of Pennfylvania, {hare in the fovereignty of the State. 
Suppofe a State to confift exactly of the number @f 100,000 
citizens, and it were practicable for all of them to affemble 
at one time and in one place, and that 99,999 did actually 
aflemble :, The State would not be in fact afflembled. Why ? 
Becaufe the ftate in fact is compofed of all the citizens, not of 
4 part only, however large that part may be, and one is want- 
ing. In the fame manner as 99!. is not a hundred, becaufe 
one pound. is wanting to complete the full fum. “But as fuch 
exaétnefs \in human affairs cannot take place, as the world 








confufion, if entire unanimity from every fociety was required ; 
as the aflembling in Jarge numbers, if practicable as to the ac- 
tual meeting of all the citizens, or even a confiderable part of 
them, could be produétive of no rational refult, becanfe there 
could be no general debate, no confultztion of the whole, nor 
of 
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1795- of confequence a determination nded on reafon and re- 
~~ flexion, and a deliberate view of all the circumftances neceffa- 
ry to be taken into con tion, mankind have long practi- | 
fed (except where fpecial exceptions bave. folemnly adopt- ) 
ed) upon the principle, that the majority foall bind the whole, | 
and in large countries, at leaft, that reprefentatives fthall be 
chefen to aé& on the part of the whole: But when they do fo, 
they decide for the whole, and not for themfelves only. Thus, 

when the legiflature of any ftate paffes a bill by a esiot 
to. bind the whole, it is an aé& of the whole A flembly, 
not of the majority merely. So when this court gives a judg- 
ment by the opinion of a majority, it is the judgment, in a Ie 
gal fenfe, of the whole court. Sof conceive, when any law 
is pafled in any ftate, in purfuance of conftitutional authority, 
it is alaw of the whole ftate aéting in 1 eet capacity 5 
as are, alfo, executive and judiciary acts conftitutionally auth 














rifed, aéts of the whole ftate in its executive oF judician Ss 
city, and ‘hot the perfonal aéts alone of the individuals, 
poli thofe branches of government. The f me i 
apply as to legiflative, executive, or indicia nite 
States, which are aéts of the ais of the United States, ig 
thofe refpective capacities, as the former are of the Pe of a” 
fingle fate. Thefe principles have long been familiar in re-» 
gard to the exercife of a conftitutional power as to treaties, 
hefe are deemed the treaties of the two nations, not of the 
perfons only, whofe authority ‘was actually employed in their 
formation. There is not one’ princi vias i can imagine 


which gives fuch an effeét as.to treaties, that has not fuch an 
operation on any other legitimate act of government, all pow- 


ers being equally derived from ish fountain, all ly 
ity 





equally in truft, and all, when righ exercifed, equally 
binding upon thofe from whom the a , was derived, 
I conclude, therefore, that every particle of authority which 
originally refided either in Congrefs, or in any branch of the 
ftate governments, was derived from the people who were per- 
manent inhabitants of each province in the firft inftance, and 
afterwards became citizens of each ftate; that this authorit 
was conveyed by each body politic feparately, and not by al 
the people in the feveral. provinces, or ftates, jointly, and of 
courfe, that no authority could be conveyed to the whole, but 
that which previoufly was pofleffed by the feveral parts ; that the 
diftinction between a fate and the people of a fate has in this 
refpect no foundation, each expreffion in fubftance meaning the 
fame thing ; confequently, that one groand of argument at the 
bar, tending to fhew the fuperior foyereignty of Congrefs, in 
the inftance in queftion, was not tenable, and dherelore that 
upon that ground the exercife of the authority in queftion can 
not be fupported. Thave 
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I have already, however, ftated my opinion, that from the 1798. 
nature of our political fituation, it was highly reafowable and wry 


proper that Congrefs fhould be poffeffed of fuch an authority, 
and this is a confi of no {mall weight to induce an in- 
ference, that they a¢tua'ly poffefled it when their powers were 
fo indifinite, and when it feems to have been the fenfe of all 
the ftates, that Congrefs fhould poffefs all the incidents to ex- 
ternal fevereignty, or, in other words, the power of war and 
peace, fo’ far as other nations were concerned, h the 
ftates in fome particulars differed, as to the conftruction of the 
general powers given for that purpofe. Two principles a 
pear to mie 'to be elear. 1. The authority was not potlefied by 
Congrefs, tnlefs given by all the ftates. 2. If once given, ne 
ftate could, by any a& of its own, difavow end 1 the au- 
thority previoufly given, without withdrawing from the con- 
federation. In the cafe of the 4éZive, ten ftates out of twelve 
recognized the authority, New-Hamp/bire voting in fupport 
of it. This was in 1779, long after the a&t of New- - 
tpafied, which has given occafion to the controverfy 
in this caufe, and ‘in the fame year when the fecond aét of 
New-Hampfire was pafled, which allowed an appeal to Con- 
grefs in cafes (as the act expreffed it) “ wherein any fubje& or 
“6 fubjeGts of foreign nation or ftate, in amity with this 
“« and the United States of America, fhould in due form of law, 
‘6 claim the Whole, or atry part of the veflel andicargo in dif- 
« pute.” The refolution of Congrefs was dated the 6th Marcb, 
1779; the a& of New-Hamp/bire in November following. 
the vote of the delegates ef New-Hamppbire, in the cafe of 
the five, would not, indeed, be equivalent to a clear grant 
of the power, but it is.a refpe€table fupport of the ¢ acti 
“sontended ‘for by the defendants in error. It has been pro- 
perly obferved, that a court cannot by its own gecifion, give 
itfelf jurifdi€tion where ithad none before ; but if courts are fo 
‘eonftituted that one is neceffarily fuperior to another, the de- 
cifien of the fuperior muft, to be fure, prevail. ‘This, perhaps, 
is not conclufive as to the court of Pils egies becaufe it 
cannot be decided whether it was in fact the fuperior court in 
refpect to New-Hampfbire, without deciding whether it was 
conititutionally fo in virtue of power fromall the ftates. This 
point it ‘would be now neceffary for ‘this court to decide, if it 
were not for the decifion of the court of aoee in 1783, a 
court of acknowledged prize jurifdiction, effablifhed in virtue 
of expréfs authority from ‘all the ftates (New-Hampfhire in- 
cluded) and made a court in the laf refort as to all prize cau- 
fes, or in other words (as exprefled in the article of confede- 
ration itfelf) in all cases of captures. “And the decifion of this 
court on the fubject of the two contending jurifdictions, I 
confider 
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1795- eonfider to be final and conclufive, for the following reafons, ' 
Wrw sir. At the time the decifion was given, it was the only court 
of final appellate jurifdi&tion, as to cafes of captures, in the Uni. 
ted States. It feems therefore to follow neceflarily, that upox 
all queftions f capture their decifion fhould be final and concly- ' 
five, as much as the decifion of this Court upon a writ ofer- *» 
ror from the Circuit Court, or any other branch of its ju- 
rifdi&tion, would be fo, 


2. To the fuggeftion at the bar, that the Court of appeals 
could have no retrofpeét, feveral anfwers, I conceive, may 
be given. 


1. It is taking for granted the very point in difpute, that 
this decifion was retrofpective. If Congrefs poffefled this 
authority before, and the articles of Confederation amount (ff 
ed only to a folemn confirmation of it, it was in no man- 
ner retrofpective. It was in effect a Continuance of the 
fame court acting under an expreé/s, inftead f aa Beto 06 
acting under an implied authority, and allowing the full ben- 
efit of an appeal regularly prayed, and rightfully enforce: 
by the fuperior tribunal, after an unwarranted di 
by the inferior. j Bead 

2. Whether the article in the confederation giving au 
thority to this court as a fuperior tribunal in all cafes of 
capture, did authorife them to receive appeals in cafes cir- 
cumftanced like this, was a point for them to decide; fince 
it was a queftion arifing in a cafe of capture, of all which 
cafes (without any exception) they were conftituted judges 
in the laft refort. The merits of their decifion we furely 
cannot now enquire into, but their authority to decide, 
mot being limited, there was no method, by applying  ‘*f" 
to any other court, of correcting any error they might com- 
mit, if in reality they fhould have committed any. 

3. Whether their decifion was right or wrong, yet nobod 
can deny that the jurifdiction of the commiffioners was at leaf 
doubtful ; of courfe the Court of Appeals found a cafe then 
depending in the former court of the commiffioners, after a pre- 
liminary, but not a final, determination, for fuch I confider itto. ‘ 
have been, It was therefore a caufe then /ub judice, and it be- 
ing a cafe of capture and a queftion of appeal, no other court 
on earth, bat that, in my opinion, coulddecide it. And no objec- 
tion can be urged in this cafe againft the authority of fuch a de- 
cifion, or the propriety of its being final, but fuch as may be ur- 
ged againft all courts in the laft refort, with refpect to the me- 
rits of whofe decifions there may be eternal difputes, but fuch 
difputes would be productive of eternat war, if fome court had 
not authority to fettle fuch queftions for ever. 

1, therefore, have not the fmalleft doubt, that the decifion . 
the 
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the court in 1783, was final and conclufive as to the partics to 1795. 
the decree. And this point appears to me fo plain, that [think WA~NY 


it ufelefs to take notice of any authorities quoted on either fide, 
in relation to it, none OF them, I conceive, in any manner con- 
travening the conclufive quality of fuch decrees upon the prin- 
ciples I have ftated, and fome of them clearly, and beyond all 
quettion, fupporting it. 

The decree of September, 1783, being by me thus deemed 
final and conclufive, the next enquiry is, 

Whether it was a decree which the Diftri& Court of New- 
Hamp/fbire, or the Circuit Court of New-Hampfbire a¢ting fpe- 
cially in this caufe for the legal reafon alledged, had authorit 
to enforce, either by decreeing a fpecific execution, or award- 
ing damages for a non-performance of it ? 

pon this branch of the fubjeé a few words will be fuffi- 
cient. The Diftrid& Court, by the act of Congrefs; hath the 
whole original jurifdiétion in admiralty and. maritime caufes, 
Whatever doubt might otherwile have arifen, the decifion of 
this court upon the writ of error from Maryland, \aft February, 
fully eftablifhed, that this includes a prize jurifdi€tion, as well 
as other cafes of a maritime nature. I was not prefent when 
the decifion was given ; hadI been fo, I probably fhould have 
concurred in it, becaufe the words, “ all civil caufes of admiral- 
ty and maritime jurifdiétion,” evidently include all maritime 
caufes, whether peculiarly of admiralty jurifdiGtion or not ; be- 
caufe a queftion of prize on the high feas is clearly of a maritime 
nature, and therefore the Englifh diftin@tion between an in- 
france (which is ftri€tly an admiralty) court, and a prize court, 
does not apply to this cafe; more efpecially as the Diftri& 
Court having as large authority given to it in all maritime 
caufes of a civil nature, as the conftitution itfelf preferibess If 
that court does not poffefs fuch an authority, no court can be 
inftituted with powers adequate to that purpofe, fo that under 
the prefent conftitution, there could be no prize jurifdiction at 
all; and the very tenure of all the judges (which is for good 
behaviour) naturally excludes the idea of a temporary and occa- 
fional eftablifhment of any courts whatfoever. I mention thefe 
reafons, not becaufe the authority of the cafe receives any addi- 
tional fanction from my opinion, but becaufe I was defirous to 
take fo favourable an opportunity of exprefling my concurrence 
in adecifion of f much importance.* 

It was clearly fhewn at the bar, that a Court of Admiralty in 
one nation, caa carry into effect the determination of the Court 
of Admiralty of another. A Court of Prize being equally 
grounded on the law of nations as a Court of Admiralty, and 
proceeding alfo, as that does, on the principles of the civil law, 

* See Glafi et al, verfas The Betley ct alvart. 


Vor. LL ®) mutt, 
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muft, in common reafon, have the fame authority. I think it 
was rightly obferved, that the. fentence confifted, in effect, 
of two parts, one reverfing the decree, and therefore veft- 
ing a right to a reftitution.or a recovery in value in the 
appellant, the other ordering a fpecific reftitution. If that 
{pecific redrefs is from any caufe rendered impracticable, 
thofe who have unjuftly, and upon a fentence determined 
to be erroneous, received the property or its value to their 
own ufe, muft in jultice be accountable , otherwise form, 
which ought only to be the handmaid of right, thig 
prove its treacherous deftroyer. The Diftrict Court ha 


fole original authority im cafes of this kind, muft have 


equal power, as to fuch fubjects, with the power poffeffed 
by this court in any cafe where it has original jurifdiction, 
with this. difference only, that in the one cafe a writ of 


error is allowed, in the other not. The Court of Appeals, 


which paffed the final decree, having expired, there feems&at 
leaft as much reafon for a court of fimilar jurifdidtion as to the 
fubje€t-matter, proceeding to give effect to its’ decifions, as 
there can be fora Court of Admiralty of one nation giving ef- 
feét to the decifion of a Court of Admiralty of another, to which 
perhaps it is 4 perfe&t ftranger, and of which it may know little 
more than that they equally belong to the great family of man- 
kind. I am therefore of opinion, that the Diftri@ Court, or the 
Circuit Court, acting {pecially in this inftance on account of the 
incapacity of the former (as the law empowered it to do) had 
authority to enforce the decree in queftion, by decrecing dam- 
ages in lieu of a fpecific reftitution, which was impracticable. 

The third queftion is, 

Whether the authority hath been exercifed properly in this 
inftance, under all the circumftances of the cafe ? 

‘The material circamftances to be confidered, either from 
facts admitted on the face of the record, or'the public proceed- 
ings referred to by it, and of which we are judicially to take 
notice, feem to be as follow : 

That the brig M’Clary was fitted out, under the authority, 
and purfuant co certain refolutions of Congrefs, in confequence 
of which, an actof the legiflature had pafied, in the ftate of 
New Hampfbire, which complied partially with thofe refolu- 
tions, but made fome regulations apparently intended as a re- 
ftriction upon them (whatever might be their Jegal operation :) 
That on the Zoth Oet. 1777, fhe captured the brig Sufanna 
and cargo on the high feas: That the captured property was 
libelled in the Courc Maritime of New Hampfbire, (erected by 
the {tate law) ow the rith November, 1777: That Eijfba 
Doane (whofe adminiftrators are the defendants in error in this 
caufe) exhibited his claim on the rf December following; and 
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on the 16th the property was condemned, and ordered to be 


for praying an appeal preferibed by the refolutions of Congrefs ) 
Doane prayed an appeal to Congrefs, which was diffallowed : 
That he then prayed and obtained an appeal to the fuperior 
court of New Hemp/bire, agreeably to the directions of the ftate 
law, which allowed of fuch an appee! in cafes of this kind, 
the act peering for an appeal to Congrefs, only in cafe of a 
capture by an armed veffel fitted out at the charge of the United 
Colonies: That on the firft Tuefday in September, 1778, the 
fuperior court adjudged the property to be forfeited, and order- 
ed it to be fold by the therif at public vendue for the ufe of the 
libellants ; and the court further ordered, “ that the proceeds 
“thereof, after deducting charges, fhould be paid to Fobu Pen- 
“hallow and ‘facob Treadwell, agents for the owners, and to 
“ George Wentworth agent for the captors, to be by the faid a- 
“gents paid'and diftributed te the secfand mentioned therein, ac- 
“cording to the Jaw of the ftate in that cafe made.” 

That an appeal from this decree to Congrefs was prayed 
within five days, and difaJlowed: and that afterwards, in obe- 
dience to the decree, and in virtue of it, the property was fold, 
and diftributed to thofe entitled under the deeree ; and the pro- 
portionate fhares (upon the fuppofition of a lawful capture ) are 
admitted to have rightly been, one half to the owners, and. the 
other half to the officers, mariners, and feamen. 

That an application was afterwards made to the commif- 
fioners for hearing appeals under the authority of Congrefs ; 
and after due notice to the libellants in the original fuir, who 
appeared and pleaded to the jurifdiction, ftating not only the 
defect of the authority of the court to fuftain the appeal under 
any circumftances, but alfo fpecial reafons why the Appellant 
was not entitled to the benefit of an appeal under the circum- 
ftances of the cafe (viz. the: AppelJant’s waving the benefit of 
his appeal to Congrefs, by taking an actual appeal to the 
fuperior court of New-Hamp/fhire ; that the appeal firft deraand- 
ed, was not profecuted for more than forty days ; and that by the 
refolution of Congrefs, no appeal fhould be had from the ver- 
dict of a jury, but only the fentence of the judge) The 
commiffioners, on the 26th Fume, 1779, decreed that they had 
jurifdiction, but declined any further proceedings at that time 
in the caufe, for a reafon they alledge. 

That on the 12th September 1783, this cafe again came before 


' the court of appeals, eftablifhed under the articles of confede- 


ration ; which, after a full hearing and folemn argumentby the 
advocates on hoth -fides, pafled a definitive decree in thefe 
words, viz, / 
“ Tt 


1795 
diftributed according to law: That within five days (the time Ua 





1995- 





100 Cases ruled and adjudged in the 


“ [t is hereby confidered, and finally adjudged and decreed by 
“ this court, that thé fentences or decrees paffed by the infe- 
“rior and fuperior courts of judicature for the county of 
«“ Rockingham, in the above caufe, fo far as the fame have re- 
« lation to the property fpecified in the claims of Elifba Doane, 
“ Jfaiah Doane, and Fames Shepherd, be, and the fame are 
“ hereby revoked, reverfed, and annulled, and that the faid pro- 
“ perty {pecified in the faid claims, be reftored to the faid claim- 
“ ants refpectively ; and it is hereby ordered, that the parties to 
“the appeal each pay their own cofts, which- have accrued 
“ in the profecution of the faid appeal in this court.” 


In this cafe confiderable difficulty has arifen from the pecu. | 
liar manner of pleading, which’ is faid to’ be warranted by lo- * 


cal praétice, but which certainly has very much contributed 
to embarrafs the queftion in the caufe. There is neither a 
complete demurrer, nor, I conceive, a regular iflue; and it 
may be deemed doubtful, whether what is termed a plea, ought 
to be confidered as a plea or an anfwer, I had, therefore, at 
firft ftrong doubts whether there was fufficient matter before 
us to ground a final decree: But upon reflection ’ it feems to 
me, that as the cafe has been argued on both fides, upona 
fuppofition that afinal decree could be made; as there has been 
no application on either, for the examination of teftimony, 
but the hearing took place without objection upon the plead- 
ings as they ftand, and cenfequently, we can regard the fads, 
only as ftated on the record; as an exprefs confent that the 
caufe fhould be decided on this footing, would undoubiedly 
have been binding, and the circumftances in this cafe evident! 
provean implied one; I think the pleadings as they ftand, wi 
afford fufficient foundation fora decree, efpecially accordin 


to thofe principles of praétice, which we are told prevail in the. 


ftate from whieh this record comes—a practice which, until 
altered, we undoubtedly ought to purfue, when it is not fub- 
ftanttially inconfiftent with juftice. 

Several objeétions have been offered (admitting the validity 
of the final decree, in refpe&t to the authority of the court up- 
on the points then before them) which I will confider in the 
beft manner in my power. 

[. }t is objeéted that the Appellant Doane was dead, before 
the final decifion which was given in September, 17933; and 
this it is alledged, though not appearing on the face of the re- 
cord, does appear from the letters of adminiftration produced 
by the libellants, which letters are dated in February 1783, 

Admitting that the courts are bound to infpect the date of 
the letters, and to regard that date as conclufive, and to infer 
the fact accordingly from it; feveral anfwers-have been given 
tg this objection ; either of which, if valid, is decifive. 
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1. That the proceeding in’ queftion was a-proceeding in rem, 


apd upon fuch proceeding in civil law courts, the death of a Waray 


party does not abate. I incline to think the law is fo, but as 
my opinion is clear on other points in an{wer to the objeCtion, 
I avoid giving an opinion on this. ; 

2. That 4 bemhien the decree for this caufe to be erroncous, 
it can only be avoided by a folemn proceeding in the nature of 
a proceeding in error, and cannot be enquired into in this col- 
lateral way. 

Upon this point I am clear, that the decree was not render- 
ed abfolutely void, but muft ftand regularly good till reverfed 
for this error, if it be one. So the matter ftood while the 
court of appeals was in being. If the Appellees could have 
avoided the decree for this error, they might have applied to 
that court to have reviewed its decree upon this fuggeftion. 
The expiration of the court is no reafon why the~law in this 
particular fhould be confidered as changed. It is true, in 
many cafes where there has been error in a fuit, and-this bas 
affedted the right of a perfon not a party, this error has been 
admitted to be fhewn ina fuit where the point came-collate- 
rally in queftion. But it has never been permitted to a party 
who mignt bave fet afide the. original judgment for error. I 
{peak new of proceedings at common law. The fame reafon, 
I think, applies in this cafe. It does, indeed, feem reafonable, 
that if one party can proceed in the Diftrict Court to enforce the 
decree, the other party may to impeach it. But then this ought 
to be done in the fame mode as in the other court; ard that 
for a very fubftantial reafon: Becaufe, when that fuggeftion is 
the fole ground of enquiry, the other party may come prepared 
to thew many things to do away its force. He may (for aught 
I know) be permitted to fhew a miftake in the date of the let- 
ters. He may fhew an actual knowledge of the fact by the 
other party previous to the decree, and an acquiefcence init. 
He may poffibly fhew that the adminiftrators were in fact be- 
fore the court, though this does not appear on the face of the 
proceedings. As the enquiry in this cafe is into a fact, per- 
haps any thing of this kind may be fhewn, and, if fo, there 
furely ought to be an opportunity of doing it. 

3. There feems great reafon in what was alledged at the 
bar, that though it might have been competent for the admini- 
ftrators, had the decree been againft Deane, to have fhewn 
this fact for error, becaufe neither the principal nor they bad 
any opportunity of fupporting their right before the court, 
when the decree was given, the former being dead, and the 
latter not being called upon, yet that it is not competent for 
the Appellees, who were before the court, were.heard, and 
cannot alledge (had that been the fact) that they had fuftained 
any prejudice by their being heard ex parte. Ik 
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It is a rule at common Jaw (the reafon applies in equity 
and other civil law cafes) that if a party can plead a fact, ma- 
terial to his defence, and omits to do it at the proper time, 
he can never avail himfelf of it afterwards. 

‘They had a day in court to plead the death of the Appel- 
lant. tf they fay they did not know of it, the fame might 
be alledged in any cafe at common law, where we know it will 
not avail. ‘The law rather chufes that a party fheuld incur a 
rifque of this nature, than leave a door open to endlefs litiga- 
tion upon pretences, the truth of which it is very difficult to 
difcover. | 

4. This is an error in fact, and, in my opinion, it was a 
powerful argument, that if we cannot reverfe a decree even of 
a Diftrict or Circuit Court for any errar in fad, we have no 
growed to fet afide the folemn and final decree of a court that 

as expired, for fuch an error. The argument, in my opinion, 
is. altogether a ‘aby s 

Il. ‘The death of Dogue has been alledged for another pur- 

ofe. 

It is faid, that the decree is to reftore to Elifba Doane, which 
was impoffible, becaufe Eli/fba Doane was not then in being. 
Admitting that upon this record we are to take judicial notice 
that Dogne was dead at the time of pronouncing the decree 
(ia which I am by no means clear) yet if this was the real rea- 
fon why the Plaintiffs in error had withheld the property. er 
its proceeds, they might themfelves have faid fo. hey have 
not, and as each party generally makes the beft of his own 
cafe, we are to prefume that did not in fact conftitute their 
reafon, In this cafe it cauld be of no avail, but at the utmoft 
to prevent the allowance of intereft yntil a demand actually 
made. It never could deftroy the whole beneficial effect of 2 
cecree given im rem, and when the parties who make the objec- 
tion were in court, and parties to the very decree coniplained 
of, I think nothing cam be more evident, than that if the de- 
eree be not totally void, the adminiftrators are entitled to the 
benefit of it, at leaft until it is fet afide for error, if there be 
any error init, and fuch a remedy is now practicable. If a 
fcire facias was necsflary before execution could have been ob- 
tained out of the court which paffed the decree, it could be 
for no other reafon than that the other pasty might have an 
opportunity to canteft the validity of the letters, and the exift- 
ence of the adminiftration, if any-fuch objection, could be fup- 

orted. Such an objection might have been made here. It 
Ps not been made, There is, therefare, 1 conceive, no prin- 
ciple af law or jyfice which forbids giving effect to the decree 
ypon this ground, . m 
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Ilf. Another objection is, that the caufe was not regularly 1795 
prought up to the Court of Appeals, and proceéded on, agreea- ~Ar 


bly to the refolutions of Congrefs. 

’ ‘There does not appear any ground for this objection in point 
of fact. But I am clear that this is a point not now enquirable 
into. When a court kas final and exclufive jurifdiction in a 
cafe, and has pronounced a folemm judgment, every other 
court muft prefume that all their previous proceedings were 
right, of which indeed they were the only compétent judges. 

IV. Ttis alledged, damages were not prayed for - the li- 
Bel. tis a fufficient anfwer, that there is a prayét for general 
relief. And folittle do I think of this objection, and fo much 
of the duty of a court, unaided by forandl applications, where 
there is a fubftantial one, that I am ftrongly iriduced to think, 
if a cafe proper for a fpecific relief was laid before a civil law 
court, arid the direct contrary to thé ptoper relief was prayed 
for, yet the court even in this café would be juftified in grant- 
ing the relief that night be properly afforded, if the party who 
had committed the miftake confented to it: without that indeed 
it might be improper, for no court ought to forcé a benefit on 
4 party unwilling to réceive it. 

Thefé objections being all got over, which wére urgéd againft 
any relief whatfoever, it is neceflary to confider the particular 
objections againft the relief actually afforded. Aud here, [ 
think, very formidable objections occur. 

I think the décrée érronéous in thefé pafticulars : 

1. In decreeing imtereft for the time previous to the date of 
the decrée in 1783: 

2. In granting full damages againft dll the parties, without 
diftinguifhing between the oWners to whom one half was dif- 
tributed, and thé agent who received the othet half for the be- 
nefit of the officers, marinérs and feamen. 

3. In making George Wentworth, the agent, perfonaliy liable 
for any part. 

1. As to thé firft point, as this libel proceeds only, and can be 
fupported, as I conceive, upon no other ground, upon the 
principle of enforcing the decree of ae ér 1783, fo that 
the Libellants might recover fuch beneht from’ it as the nature 
of the cafe could admit, their cafe is not to be made better or 
worfe, as to the original right, than as the Court of Appeals de- 
cided it. 

The Coart of Appeals might have décreed fatisfaction for 
detention, but did not. They did ‘not even decree colts, but 
ordered each party to pay his own cofts. Thefe things were 
altogether diferetionary in’ the court. That was the proper 
court to judge, whether any damages fhould be allowed for 
detention. If the’decree is to be final and conclufive as to the . 

fubject 





1795- 


1% Caszs ruled and adjudged in the 


fubje& matter, it muft de fo as completely in refpe& to the de- 
tention, which formed one part of the cafe, as to the reftora- 
tion, which formed the principal object of it, 

I fhould indeed have had fome doubts as to the fubfequent 
intereft, had it appeared that the Defendants had been unable 
to comply fubftantially with the decree, owing to the death of 
Doane, and the want, (had that been the cafe) of a fubfequent 
demand by the Adminiftrators. But as that is not alledged, 
and they fet up their whole defence upon the point of right, 
merely, we are not to prefume, that thofe circumftances (if 
the Adminiftrators did not make a demand, with refpeé to 
which nothing appears) had any weight in inducing their non~ 
compliance with the decree. , 

2. Lam of opinion, that damages againftall the Defendants 
jointly, ought not to have been given.. We are to look at 
fubftance, not form. There were, in effeét, two decrees ori- 
ginally, one half of the value of the propery to. one party, 
the other half to another. The reverlal of the decree ought 
to affe& the decree atfelf, in the manner in which it was given. 
Confequently, each party ought only to be required to reftore , 
what he was adjudged to receive. The cafe of joint trefpaffes 
ftated at the bar, pnd in my opinion, by no means apply.. 
The privateer in queftion, Pad a lawful commiffion. In the 
execution ef fuch an authority, difficulties often arife. Where 
they happen, bona fide, the mafter is confidered in no fault, and 
neither he nor his czyners made accountable, even in cafe of.a 
miftaken feizure, but for reftoration, and, at the utmoft, cofts. 
In cafe of grofs mifbehaviour, not only cofts, but damages will: 
be allowed by the court of prize. It feems now to be fettled 
that they have exclufive jurifdiction on all fuch fubjects. _ As 
not even cofts were allowed in this cafe, we are to infer that 
the feizure was prima {att innocent; confequently, if a prin- 
ciple of the common law, deemed by many highly rigorous, 
and founded, perhaps, rather on the forms of proceeding, than 
on ftrict juftice, if thofe forms did not interfere, could be ap- 
plied to a cafe arifing in a court, not only authorifed, but 
bound to diftinguifh between a mere miftake, and a wanton 
abufe of power, there is no foundation for fuch an application, 
in fact, in the prefent inftance. 

As owners are, in all inftances, made jointly liable ex con- 
traéu, and their refpective fhares are matters of private cog- 
niZance, fo that they, in all inftances, appear jointly before the 
court, and a payment to one owner is, in law, a payment to 
all; I can difcover no principle, upon which any difcrimination 
could be properly made in this cafe, in regard to the different 
interes and actual receipts of the owners, I think, therefore, 
the decree in regard to one moiety, ought to be jointly againft 
all the owners. 3- The 
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3. The third efror in the decree, in my opinion, is, mak- 
ing George Wentworth, the agent, liable for any part. 1 have 
had confiderable doubts on this fubject, but upon the fulleft 
confideration I have been able to beftow on it, I think be is not 
liable’ Had he held any of the property, at the time of the 
decreeof the Court of Appeals, he would have been undoubr- 
edly liable. Had he now, or any of the proceeds. in his 
hands, he would alfo be liable. Perhaps he might, had he held 
any of the property or proceeds, after actual of the 
Court of Appeals taking cognizance of this cafe. Neitherof 
thefe facts appears on the face of the record, and as they are.of 
importance, ‘and neither is afferted, neither is to be prefumed. 
The contrary, indeed, may be fairly inferred from the ftatement 
on the record, and has been candidly acknowledged to be the 
real truth. He therefore appears in the character of a mere 
agent, — vod for the benefit of others, and not for 
his own; and as he had paid away the money in virtue of a de- « 
cree of a court, having.prima facie authority for the time, to 
decide whether an appeal did, or did not lie; I think he ought 
not to be ordered to refund. It is alledged that the prayer of 
ar appeal, in a cafe where an appeal lies, ipfo facto, fulpends 
the proceedings, and all afterwards is coram non judice. | can- 
net admit the doctrine in that extent. Where there are infe- 
rior and fuperior jurifdictions, and an appeal is allowed from 
the former to the latter, and it is the exprefs duty of the party 
praying an appeal, to apply in the firft inftance, to the inferior 
court (as I conceive it was in this cafe under the refolutions of 
Congrefs, which directed an appeal to be prayed for within five 
days, and fecurity to be taken) | muft prefume that that court 
is se mae sab to judge whether it is applied for in a propermans. 
ner, and whether all the requifites previous to his ‘fully. . 
entitled to it, are complied with. If the court in any 
of thefe particulars erroneoufly, it would be abfurd to fay, that 
the party fhould lofe the benefit of his appeal, but,” pb: en 
nion, it would be equally unjuft to hold, that a party who 
obeyed the decree of a court, over whom he had no controul; 
fhould fuffer by his refpect to the law, which conftituted that 
court, and which muft therefore mean to fupport its decifions; 
in a caufecoming within its jurifdiction, while they remain uns” 
controuled by any fuperior tribunal. It was fhewn, that an. inhi=. 
bition, in cafes of this kind, fometimes at leaft iffues to forbid, 
the court’s further proceeding, Can there be a ftronger proof, 
thatthe court had authority de faé?o ( whatever oe id as 
fo its authority de jure) without that interpofition! Thedaw 
never does a nugatory act, and therefore, I prefume, 


forbid the doing of athing, which if done, is totally and abies. 


lutely void. It was faid; this was to bring the judge into con- 
Vox, II}, P tempt. 
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tempt,. But if the conduct of the judge who is bound to know 


’ his jurifdiction is in the mean time innocent, furely an Obedi- 


ence to him by a party, who is not to be prefumed “capable of 
deciding onthe jurifdiction by his,own judgment, mutt be fo, 
George Wentworth, on the face of the whole proteedingsy was 
amere agent, an attorney in fad, and for aught I can fee, as 
little liable to refund in a’ cafe of this fort, as arly attorney, in 
fact, er even an attorney at law, to whom money had been 
paid under a judgment or decree, and who had paid it away to 
his client. An agent inecafes of this kind, is allowed bylaw. 
They are reeognized, I believe, in all prize acts. Mariners, 
whofe employment is on the fea, cannot be required withoutin- 


juftice to attend their cafes.in perfon. In cafes of privateers, + 


the capters are fonumerous that the employment of one or more 


agents on fhore, feems unavoidable. The law, when it al 


lows a benefit, never intends that it thall be imperfectly enjoy- 
eJ; therefore in allowing privateering, it allows azents. Thefe 
I confider as nominal parties, and that the real parties are their 
principals. Now! will fuppofe that in a common Jaw cafe an 
infant fues in a perfonal acuon by his guardian, and obtains a 
judgment; the guardian receives the money, and pays it to the 
infant after he comes of age. The judgment is afterwards re- 
verfed. Can the guardian ever be made to refund to the de- 
fendant, or muft the perfon who was the infant do it? ‘This 
cafe appears to me a very parallel one in all its circumftances. 
The infant cannot aét for himfelf, and therefore is allowed to 
act by his guardian. The law takes notice, by allowing agents, 
that perfons concerned in ps'vateers, at leaft, cannotdo well 
without them. The guardian is nominally a party; fo is'the 


_ 


agent; but the infant, in the one-cafe, and the principals,’in . 


the other, are the real parties. The guardian. is accountable 
to the infant, for money he received for him: fo is the agent to 
the principal, for money he receives. There is, that T can 
imagine, butone difference. that can be fuggefted between 
them ; that in the one cafe, the judgment is good till reverfed; 
‘and, therefore, all lawful acts. intermediately done, are valid, 
But the difallowance of the appeal, is faid to be a nullity, and 
all fubfequent proceedings in that court are void. I admit the 
tonfequence, if the law be fo. But I have already ftated rea- 
fons, why} think it is otherwife. A court of juftice, indeed, 
Gughtat its peril to take noticeof its own jurifdiGtion, and it is 
not often that cafes of fuch doubt arife, that a Judge can be at 
2 lefs on the fubject. But it may happen, and does fometimes 
pen, that ianoceut and ferious doubts, are really entertain- 
Is acou:t, therefore, becaufe its judgments may be final- 
difcnied. from, by a fuperior tribunal, to be confidered as 
ig im the face.of the law, fo that parties before it, fhall = 
only 
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only be protected in difobeying it, but punithéd for their obe- 


dience ? Tf this be the cafe, the old maxim, cedunt arma toga, GA-NY 


will veryull apply to Courts of Juftice. Inftead of being the 
peaceful arbiters of right, and the facred afylum of unprote@- 
ed innocence, their very forums will be the feat of war and 
confufion. ladmit, indeed, where there is a conflict of jurif- 
diétion, and the party entitled to a decree, is prohibited from 
obeying it, bya power claiming a fuperior cognizance, he mutt 
at his peril obey one or the other ; but this arifes from the ab- 
falute neceflity of the cafe, becaufe, whether the one of the 
othersbe right or wrong, muft depend on a fubfequent decifion, 
In this cafe, George Wentworth, before the diftributiony ré- 
ceived nomonition, or any other precefs from the tribunal al- 
ledged to be fuperior. He could not even be certain that the 
Appellants would carry their application: further. I confider 
hin, therefore, juftifiable in obeying the’decree, which at the 


- time, was compulfery upon him, and for a difobedience to 


which, he might have been committed for acontempt, accord- 
ing to the opinion of the court which pronounced it. The 
parties ftill have their remedy againft thofe who aCiually re- 
ceived the money, or their reprefentatives, if they can be found, 
They may perhaps be entitled to a remedy under the bond giv- 
ed, when the commiffion of the privateer wat granted, If ei- 
ther of thefe remedies be difficult or ineflicient, that does not 
make George Wentworth, in point of law, more’ liable than if 
they were perfeétly eafy, and-clearly effectual, It will-be one 
melancholy. inftance, in addition to a thoufand others, ‘of the 
diftrefs incideft to a doubtful and imperfect fyftem of jurif- 
prudence, which has ‘been fince happily. changed for one fo 
precife and fo comprehgnfive, as to leave little room far fuch 
painful and deftruGtiveljuelfions hereafter, ree 
The 4th queftion is, 5 
Whether this court can now rectify the decree in refpect to 
the paits of it eonfidered to be erroneous, or muft affirm or 
reverfe in the whole. x 
The latter is certainly the general method at common law, 
and it has been contended: that as this proceeding is ona writ 
of error, it maft have all the incidents of a writ of error at 
common law. The argument would be conclufive, if this was 
a common law proceeding, but as it is not, | do not conceive, 





that it neceflarily applies. An incident to, one fubje& cannoe . 


be prefumed, by the very name of fuch an incident, to be in- 
tended to apply to a fubje€ totally different. I prefume the 
term, “ writ of error,” was made ufe of, becaufe we are pr 
hibited from reviewing facts, and thercfore muft be 
the errors on the record. But as this is a civillaw 
ing, 1 conceive the word “ errcr” muft be applied”to fuch er- 
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1795- rors as are deemed fuch, by the principles of the eivillawy and 

LAr that in rectifying the error, we muft proceed according to thofe 
principles. Ina civil !aw court, I believe, it is the conftane 
practice to modify adecree upon an appeal, as the juftice of the 
cafe requires 5 and in this inftance, it appears to me; under the 
24'h fection of the judicial a&t, we are to render fuch’a decree 
as, inour opinion, the Diftri&t Court ought to have rendered. 
If this was a cafe, wherein damages were’ uncertain, and 

. wherein for that reafon, the caufe fhould be remanded for afi- 
nal decifion, (which it does not appear to be, becaufe the Li- 
bellants in the original fait had a deeree in their favour, which 
is now to be affirmed in part) yet the damages here are not un- 
certain, becaufe we all agree, that intereft ought to be allowed 
from the date of the decree, in September, 1783, upon the vas 
Jue of the property, as fpecified inthe report, againft thofe whe 
are to be adjudged to pay the principal. 

Upon the whole, my opinion is, that the decree be affirmed + 
in refpe&tto the recovery of the Libellants, in the original ac- 
tion againft all the Defendants but George Wentworth; that 
the libel againfthim, be adjudged to be difmiffed; but thatthere 
be recovered againft the other Defendants in the original action, 
the value of the property they received, as afcertained in the 
Circuit Court, with interef from the 17th of September, 1783. 

I am alfo of opinion, that the refpeétive parties fhould pay 
their own cofts. : 

Bratr, Fuffice. When this caufe came before me, at Ex- 
eter, in New Hampfhire, 1 feltmyfelf in a delicate fituation, in 
having a caufe of fuch magnitude, and at the fame time, of fuch 
novelty ard difhculty, asto have drawn the judgement of menof 
éminence, different ways, brought before me for my fingle de- 
cifion. It was! however, a confolation™ know, that whatever 
that decifion might be, it was notintetided to be final, and I can 
truly fay, it will give me pleafure to have any errors I'ma 
have Committed, corre@ed inthis court. Two points, and if 
miftake not, only two, were brought before me: The firft, whe- 
ther under the defeription of Admiralty and’ Maritime jurif- 
diction, the judiciary bill gave-tothe Diftri@ Court any jurif- 
diétion concerning prizes, 1 decided in the affirmative; and 
the fame decifion having been afterwards made in this court, 
in the cafe of Glefz, and others, 1 confider that as now fet- 
tled. The ether point, was, whether the Court of Appeals, 
erected by Congrefs, had authorivy to reverfe the fentences gi- 
ven in the Courts of Admiralty of the féveral States; and the 
fource of the objeétion upon this peint, was the defe& of au- 
thority in the Congrefs itfelf. Here, alfo, my fentence affirmed 
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to the arguments of the gentlemen, upon the prefent occafion, 1795. 


to difeover, if poffible, how I may have been led aftray, in the 
decifion of this queftion ; but as the impreffions which my mind 
firft received, continue uneffaced, (whether through the force 
of truth, or from the difficulty of changing opinions, once de- 
liberately formed) I will repeat here the opinion which I deli- 
vered in the Circuit Court, as the beft method I can take for 
explaining the reafons upon which it was founded. I would 
premife, however, that it contains fomething relative to what 
had been faid at the bar of. the Circuit Court, but which | be- 
lieve was not mentioned on this occafion, 

“ The immediate queftion is, whether Congrefs had a right 
to exercife, by themfelves, by their comn,ittees, or by any re- 
gular court of Appeals by them erected, an appellate jurifdic- 
tion, to affirm or reverfe a fentence of a ftate court of Admi- 
ralty, in a queftion whether prize or-no prize. If they pof- 
fefled fuch an authority, it muft be derivative, and its fource 
either mediately or immediately the will of the people; ufur- 
pation can give no right. ‘The refpondents contend they had 
no fuch authority, till the completion of the Confederation in 
1781, but only a recommendatory power; the Libellants infift, 
that Congrefs was confidered as the fovereign power of war 
and peace, refpecting Great-Britain, and that to that power 
is neceflarily incident that'of carrying on war in a regular way, 
of raifing armies, making regulations for their dif€ipline and 

overnment, commiffioning officers, equipping fleets, grant- 
ing letters of marque and reprifal, the power (now Contefted) 
of deciding, in all cafes of capture, queftions whether prize or 
not, and every power neceflarily incident toa ftate of war. Te 
is, at leaft, certain, that the political fituation of the American 
Colonies, required a union of council and of force, by wife 
meafures to bring about, if poflible, a reconciliation with the 
mother-country, on a bafis of freedom and fecurity, or, if this 
fhould fail, by vigorous meafures to defeat the deligns of their 
tyrannical invaders ; and although this alone cannot fuffice for 
an inveftiture in Congrefs, of the powers neceflary.to that end, 
yet if the powers given be delegated in terms large enough to 
comprehend this extent of authority, but which may alfo be fa- 
tisfied by a more limited conftrudtion, the fuppofed neceffity 
for fuch powers given to a federal head (and the counfel for 
the refpondents have admitted that it would have been good 
policy) is no contemptible argument for fuppofing it. a€tually 
given. In the beginning of the year 1775 our affairs were 
drawing faft to a crifis, and for fome time before the battle of 
Lexington, a ftate of warfare, muft inthe minds of all men have 


been an expected event. Some of the delagations (I think three) 
ef members to the Congrefs which met in Aday of that year 
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contain nothing but fimple powers to meet Congreis ; the ref 
exprefsly give authority to ae delagates to confent to all fuch 
further meafures, as they and the faid Congrefs imal! think ne. 
ceflary, for obtaining a redrefs of American grievances, anda 
fecurity of their rights. It is not in all of them worded alike, 
butin fubftance, that feems to be the fenfe. Every thing which 
may be deemed neceflary! | think iteannot well be fuppofed, 
that in fuch a delegation of authority, at fucha time, thcre was 
mot an eye to war, if that fhould become neceflary. Put itis 
objected, that at moft, no greater power was given ¢o Con 
grefs than to enter into a definitive war with Great-Britain, 
not the right of war and peace generally; aud even that war, 
till the declaration of independence, Would be only a civil war. 
But why is not a definitive war againft Great-Britain (callig 
if you will a civil war) to be conducted on the fame principles 
as aay other: If it was a civil war, {tij! we do not allow it to 
have been a rebellion—America refifted and became thereby 
engaged in what fhe deemed a juft war. It was not the wae 
of a lawlefs banditti, but of freemen. fighting for their deareft 
rights, and of men lovers of order and good government. Was 
if not as neceflary in fucha war, as in any between contcnding 
nations, that the law of nations. fhould be obferved, and thag 
thofe who had the condu¢ting of it, fhould be armed with every: 
authority for preventing injuries to neutral powers, and their 
fubjects, and even ons & to theenemy? The power fuppofed 
to have been given to Congrefs, being confined to a definitive 
war againft Great-Britain, and net extending to the rights of 
peace and war geuerally, appears to me to make no material, 
difference ; ftill the fame neceffity recurs, of confining the cvil. 
of the war to the enem minh whom it is waged. Till a 
formal declaration of independence the people of the Colonies 
are faid to have continucd fubjecéts te Great-Britain ; true, and 
that circumftance it is, which denominates the war a civil war, 
as.to which I have already ftated bow, in my mind, the queftion 
is affeéted by that circumttance. But it was afked whether, if 
during the war, Great- Britain, at any time before the decla- 
ration of independence, had declared war againft any nation of 
Europe, that nation would not have had a right to treat Ame- 
rica with hoftility as being fubjecttoGreat-Britain? Ac- 
cording to this fuppofition, Great-Britain might have had 


fome temptation to declare fuch war that fhe might have the: 


co-operation of her enemy, to reduce her colonies to obedience, 
But Great-Britain was too wile to adopt fuch a policy; fhe 
knew that by her engaging in fueh a war, the colonies, inftead 
of finding a new enemy to oppofe, would have known where 
td find a friend; they might have-formed.an alliance with {uch 
2 power, who probably would have confidered it as an acquifi- 
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feparate from Great-Britain, by a formal declaration of inde- Van 


pendence. As the fappofition that Congrefs was invefted with 
all the rights of war, in refpect to Great-Britain, is of yreat 
morfient in the prefent caufe, and as the power may not be fo 
fatisfactorily conveyed by the inftructions to the feveral dele- 
gates as might be wifhed, partly becaufe fome of them did not 
exhibit farther inftructions than to attend Congrefs, and part- 
ly becaufe the inftructions given to the reft, may be fatisfied 
by a different conftruction, it may be proper to confider the 
manner in which Congrefs, by their proceedings, appsar to 
have confidered their powers; not that by any thing of this 
fort, thee had a right to extend their authority to the defir- 
ed point, if it was not given, but becaufe m new *Y 
fuch means, their fenfe of the extent of their power, they 
gave an opportunity to their conftituents to exprefs their 
difapprobation, if they conceived Congrefs to have, ufurped 
power, or by their co-operation to confirm the conftruc- 
tion of Congrefs; which would be as legitimate a fource 
of authority, as if it had been given at firft. If they were only 


‘ amere council, to unite by their advice and recommendation 


all the States in the fame common meafures (which, by the by, 
if not uniformly purfued, might bedifappointed) then the feve- 
ral members might be juftly compared to ambafladors met.in a 
Congrefs, and could only report their proceedings for the rati- 
fication of their principals; but Congrefs refolved to put the 
colonies in a ftate of defence; they raifed an army, be ap- 
pointed 2 commander in chief, with other general and field of- 
ficers: they modelled the army, difpofed of the troops, emitted 
bills of credit, pledged the confederated colonies for the re- 
demption of them, and in fhort, acted in all refpects like a bod 

completely armed with all the powers of war ; and at all this { 
find nct the leaft fymptom of difcontent among all the confede- 
rated ftates, or the whole people of America; on the contrary, 
Congrefs were univerfally revered, and looked up to as our po- 
litical fathers, and the faviours of their country. But if Con- 
grefs poffeffed the right of war, they had alfo authority to equip 
a naval force ; they didfo, and exercifed the fame authority over 
it, as they had done over the army; they paffed a refolution for 
permitting the inhabitants of the colonies to fit out armed vef- 
fels. to crulze'againft the enemies of America; directed what 
veffels fhould be fubje¢t to capture, and prefcribed a rule of 
diftribution of prizes, together with a form of commiffion, and 
inftructions ‘to the commanders of private fhips of war: they 
direéted that the general 2ffemblies, conventions, and councils 
or committees of fzfety of the United Colonies, fhould be fup- 
plied with blank commifiions, fizned by the Prefident of Con- 


grefs, 
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grefs, to be by them filled up, and delivered to any perfon in. 
tending to fit out private fhips of war, on his executing a bond, 
forms of which were to be fent with the commiffions, and the 
bonds to be returned to Congrefs. Thefe bonds are given to 
the Prefident of Congrefs, in truft for the ufe of the United Co- 
lonies, with condition to conform to the commiffion and in. 
ftruétions. The commiffion, under which the Captain of the 
refpondents acted, was one of thefe commiffions, it feems, only 
this is attempted to be qualified by faying that it was counter- 
figned by the Governor of Mew Hampfhire ; but. this 
circumftance feems to me to be of no importance. Who- 
ever has the right of commiffioning and inftru@ing, muft 
certainly have the right of examining and controuling, of 
confirming or annulling the aéts of him who accepts the 
commiffion, and acts under it. And this exercife of autho. 
rity in granting commiflions feems to have had the fpecial fanc- 
tion of the feveral colonies, as they filled up the commiffions, took © 
the bonds, and tranfmitted them to Congrefs. It was urged in 
the courfe of the argument, that if Congrefs did enjoy the pow. 
er contended for, the. confederation, which was a thing of fuch 
long and anxious expeétation, was not of any confequence ; but. 
it is to be obferved, that that inftrument contained fome impor. 
tant powers which could not be derived frcm the right of war 
and peace; it was of importance alfo, as a confirmation of the 
powers claimed as necefiarily incident to war, becaufe fome of 
the ftates appeared not to be fenfible of, norto have acknow~ 
ledged fuch incidency ; and yet the power may have exifted be- 
fore. It is true, that inftrument is worded in a manner, on 
which fome {trefs has been laid, that the feveral States fhould 
retain their fovereignties, and all powers not thereby exprefsly 
delegated to Congrefs, as if they were, till the ratification of 
that compact, in pofleflion of all the powers thereby delegated ; 
but it feems to me, that it would be going too far, from a fingle 
expreffion, ufed perhaps in a loofe fenfe, to draw an inference fo 
contrary to a known fact, to wit,that Congrefs was, with the 
approbation of the ftates, in poffeffion of fome of the powers 
there mentioned, which yet, if the word ‘ retain’ be taken in fo 
{trict a fenfe, it muft be fuppofed they never had. I take the 
truth to be, that the framers of that inftrument’ were contem- 
plating what powers Congress ought to have had at the begins 
ning; and that in reference to the firft occafion of their aflem- 
bling to oppofe the tyranny of Great Brittain, at leaft in refer- 
ence to the time of framing the confederation, fay, the ftates 
fhall retain. But however that may be, as I faid before; I think 
it is Jaying too great a ftrefs upon a fingle word, to contradict 
fome things which were evidently true. 

“ Bat it was faid that New Hampfbire had 2 right to revoke. 
any 
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any authority the may have confented to give to Congrefs, and 1795. 
that by her acts of aflembly thedid in fact revoke it, if it were UA-NY 


ever given. To thisa very fatisfactory anfwer was made: if fhe 
had fuch a right, there was butone of exercifing it, that is, by 
withdrawing herfelf from the eracy ; while the continued 
a member, and had reprefentatives in Congrefs, fhe was cer- 
taitily bound by the acts of Congrefs. Iam therefore of opinion 
that thofe acts of New Hamp/hire, which reftrain the jurifdic- 
tion of Congrefs, being contrary to the legitimate powers of 
Oongrefs, can have no binding force, and that under the autho- 
tity of Congrefs an appeal well lay from the Courts of Admiral- 
ty of that State, to the Court of Commiffioners of Appeals. 
That Court has already affirmed their jurifdiCtion in this parti- 
cular cafe, upon a plea put in againft it; and upon that ac- 
count, alfo, J-incline to think that this court, not being a court 
of fuperior authority, ought not to call it in queftion. Under 
thefe impreffions, I muft, of courfe, decree (whatever may be 
the harddhip of the cafe) that the Refpondents, pay to the Li- 
bellants, their damages and cofts, occafioned by not complying 
with the decree of the Court of Appeals, the quantum of which 
tobe afcertained by Commiffioners.”’ 
. If the reafoning upon which I went, in pronouncing the 
above decree, in favour of the jurifdidtion ot the Court of Ap- 
peals, be unfeund, and if the decree ftand in need of fome 
better {upport, it will probably find it in th€ confederation, by 
which authority is given to Congrefs, to ere&t Courts of Ap- 
peal in all cafes; and from that time the authority of the court 
of Appeals is confeffed ; the prefent cafe was then depending 
before that court, the afferted their jurifdiGtion, and gave a fi- 
nal decree. As to the objection, that previoufly to the confe- 
deration, Congrefs were themfelves fenfible, that they did not 
poflefs fupreme Admiralty jurifdiction, becaufe of their recom- 
mending to the feveral States, that they fhould ere& Courts of 
Admiralty, for the trial of prizes, with appeal to Congrefs, [ 
fee not how fuch recommendations can prove any thing of the 
kind ; for Congrefs might have aythority to eftablifth fuch 
courts in the refpective States, when yet theychofe only to re- 
commend to the ftates to doi:. But admitting the authority of 
the Court of Appeals, and the propriety of applying to the 
Diftri& Court of New Hamp/fbire, to inforce that decree in 
the way of damages, for not reftoring the veffel and cargo, 
when through the difobedience of the prefent Plaintiffs in er- 
ror, fpecific reftitution was become impofiible, yet if any thing 
erroneous can be found in the decree of the Circuit Court, it 
is the duty of this court to correét it. Ltis cbjeéted, that the: 
damages allowed, were too high, including intereft on tbe aoe 
Vor. Ill. Q preciation 
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preciation of the Sufanua and her.cargo, from fo remote a pe- 
riod as ihe fale of the veflelandwatgo.. * ; -. 4 

That George Weativorthy bcimg go mere agent, and having 
diftributed among. thofe wh@ywere entitled, under the decrees 
of the Courts of Admiralty of MewHampfoire, 2ll the 
by him received for their ules ought not to have been fubjected 
by the decree of the Circuit Court, to the repay:nent of tha 
money. ' ' “4 

And that a lumping deeree, fubjedting the Refpondents. ine 
difcriminately, to the payment of all the damages, although 
their interefts were feveral and diftim€t,. was alf> erroneous. 

Itdoes not, indeed, appear to me, thatthe decree is fot the 
payment of too large a fun, the damages having been fwelled by- 
intéreft, calculated upon the appraifed value of the Su/anna, her 
apparel, and of her cargo,from fo remote a period. ‘i'he decres 
of the Court of Appeals was merely for reftitution, and.thae 
the Appellants fhould be placed at that time in the fame fitume 
tion as they were in, previous to the capture. A compenfe 
tion for the lofs they fuftained in being in the mean time des 
prived of their property, was not provided for in the decree, 
nor were even cofts allowed. The libel in the Circuit Coie 
being bottomed. on'the decree of reverfal, fought only a cdm- 
penfation in damages equivalent to a reftitution at the time of 
the reverfal: Intereft, therefore, ought, I think, to have been 
allowed only from that time. 

George Wentworth, it is truey was not concerned in intereft; 
he reprefented the intereft of the officers and feamen, but had 
none himfelf; and a mere agent who has paid away all, or any 
part ef the money by hin received in that character, without 
having heen by a monition notified of the appeal, will be al- 
lowed credit én his account fer the money fo paid away. But 
George Wentworth appears, I think, in another charaéter be- 
fides that of an agent: he was a party libeblant, as fuch he 
knew that the Claimants were diflatisfied with the decrees of 
the Admiralty Courts of New ‘Hamp/fhire, having prayed an 
appeal to Congrefs, and offered the requifite fecurity ; and 
when the petition of appeal was referred to the Court of Com- 
mifiioners, and they direéted notice to be given to the parties, 
who appeared before that court, it feems evident that they had 
notice. What then is the effect of this? Was any thing fur- 
ther neceflary to fufpend the decrees of the State Courts! An 
inhibition is, indeed, worded in a manner naturally leading to 
the fuppefition, that that inftrument was neceflary to effe& a 
fufpendjon ; but this, I think, cannot be the cafe; for, it is ob- 
fervable, that by the praétice, an interval of three months is 
allowed before the inhibition is fued out, in which time, if no- 
thing had antecedently feifpended the fentenee, it might be _ 
rit 
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ried into completereffect; ‘and every body be juftified in their 1798. 
> J ook 


éondudt, 2s paying obedience to a decree continuing in ful 
force. The inhibition may.be intended only as.a more formal 
direction to ceafe farther proceedings; when yet they may have 
been inhibited before: itedwa@iafarther ufe alfo, for it appoints 
‘a day for the attendance 6f the partics. ‘Conformably to this 
idea, itis faid, in Domat, thatthe appeal fiafpends the decree, 
But'a diftinction is attempted here; it is admitted that an ap+ 
peal allowed by the ‘inferior court, fufpends, while an appeal 
received by a fuperior court, is denied tohave that effect. But 
according to Domat, it-works a fufpenfion, ‘even againft the 
will of theinferior Judge; and it would bevery ftrange, if the 
fufpending operation of an appeal, to a Judge who has an au- 
thority to reverfe, fhould depend upon the confent of the infe= 
rior Judge. But if the fentences of the State Courts were in- 
deed fufpended, no perfon had authority to act under’ them ; 
and if any do, he takes upon himfelf the confequences. Be- 
fides, if George Wentworth had innocently and without notice, 
diftributed the money which came to his hands, fhould not. this 
have been fhewn to the Court of Appeals? | If that had been 
done, perhaps after reverfing the decrees of the State Court, 
inftead of decreeing reftitution, they might have only decreed 
that the owriers fhould pay tothe Appellants, the moiety of the 
fales by them received. But they have. decreed reftitution fpe-* 
cifically ; and if this court fhould fo model the decree of the 
Circuit Court, as to exonerate Mr. Wentworth, as to the 
moiety of the money by him received, it will fubftantially alter 
the decree of the Court of Appeals; and yet we fay, that the 
decree now is to be bottomed on that of the Court of Appeais, 
which is now to be fuppofed right; and that for that reafon it 
was erroneous in the Circuit Court, to carry intereft farther 
back than from the period of reverfal, and in this way give da- 
mages, which were not intended by the Court of Appeals. 

The decree of the Circuit Court, appears now, I confefs, to 
be wrong, in that it fubjeéts all the’Dcfendants, indifcriminate- 
ly, to the payment of all the damages. In the original libel, 
they had indeed joined, but it was in rightof feveral interefts, 
which I think ought to have been diftinguithed in the decree ; 
juftice obvioufly requires this; fo obvioufly, that itis enough 
to tate the cafe to obtain the mind’s affent’ to the propriety of 
diftributive damages, inftead of thofe which the decree con- 
templates. I willonly fay further, that | have no remembrance 
of having had this point brought to my view atthe Circuit 
Court, and it certainly did not occur to myfelf; but if any 
thing was faid upon the point, and [, with deliberation, then 
preferred the decree as it ftands, I am clcarly now, of a dif- 
ferent opiniom Upon the wirole, | think the decree ra the 
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Circuit Court will ftand as it ought, when correéted by re-. 
ducing the damages in the manner prépofed, and —— res 
duced, by proportioning them among the then Defendants, 
Sentding he thei difting® interefts. te 

Cusuine, Fuffice. The fadtef this’cafe being already 
fully ftated by the céurt, I thall go'@n to enquire, whether the 
decree of the Circuit Court ought to be reverfed, for any of 
the errors affigned. 

The firft is, that the Court of Appeals, which made the de- 
cree of reftoration, had not jurifdiétion of the caufe. 

In anfwer to this, I concur with the reft of the court, that 
the Court of Appeals, being a court under the confederation 
of 1781, of all the ftates, and being a court for “ determining 
finaily, appeals in all cafes of capture,” and fo being the high- 
eft court, the dernier refort in all fuch cafes, their decifion up- 
on the le coe anid upon the merits of the caufe, having 
heard the parties by their council, muft be final and conclufive, 
to this, and all other courts : to this, as a Court of Admiralty, 
becatfe it is a court of the fame kind, as far as relates to prize, 
and without any controuling or revifionary powers over it; to 
this as a court of common Jaw, becaufe it is entirely a prize 
matter, and not of ‘common law cognizance. The cafes, 
therefore, cited to fhew, that the common law is of general 
jurifdiGtion, and that the court of King’s bench, prohibits, 
controuls, and keeps within their line, Admiralty Courts, Spi- 
ritual Courts, and ether courts of a fpecial, limited jurifdie- 
tion, do not, I conceive, touch this cafe. 

It is conceded by all, that the decifion of a court competent 
is final and binding. Now, ifthe Court of Appeals was, un- 
der the confederation of all the ftates, a court conftituted “ for 
determining finally appeals in all cafes of capture,” it wasa 
court competent; and they have decided. Again; the Admi- 
ralty of England gives credence and force to the decifions of 
foreign courts of Admiralty; why not — reafon here? 

It is true, the courts of common Jaw there, will not allow a 
greater latitude to the jurifdiction of foreign courts of Admi- 
ralry, than to their own; as it feems natural and reafonable, 
they fhould not; for inftance, holding plea of a contract made 
entirely at land, which feems to ‘have been the fubftantial 
ground of a prohibition, in the cafe cited, refpecting the de- 
cree in Spain. 


Ifthe decree of the court of Apeals muft he confidered as 


binding, as it muft, or there may never be an end to this con-_ 


troverfy ; that will earry an anfwer to feveral other errors af- 
figned, viz. the third, fifth, and feventh, refpeeting the caufe 
not being regularly before Congrefs or the court, and refpect- 
ing the Circuit Court not entering into the ~— ee to 
ome 
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fome other particular exceptions; as, that appealing to the 1795, 
Superior Court of Mew-Hampfhire, was a wavei “oft the right Warn 
of appeal to Congrefs: If that appeal was confiftent withthe — 
refolve of which only provided am appeal to 

grefs in the laft refort, it was not a waver: Again, itis faid, 

there ought to have been a jury at the Court of Appeals; but 








that, clearly, was not the intent of the refolve of Congrefs, nor 
of the Confederation, nor correfpondent to the proceedings in 
courts of Admiralty, evemwhere trials by jury are ufed and 
accuftomed in other matters; nor was it thought a proper or 
neceflary provifion in the prefent conftitution, which has been 
adopted by the people of the United States. 

As to the original queftion of the powers of Congrefs, re- 
{pecting captures, much has been well and eloquently faid on 
both fides. I have no doubt of the fovereignty of-the ftates, 
faving the powers delegated to Congrefs, being fuch.as were, 
“ proper and neceffary” to carry on, unitedly, the common de- 
fence in the open war, that was waged. againft this’ country, 
and in fupport of their liberties te the end of the conteft. 

. But, as has been faid, 1 conceive we are concluded upon 
that point, by a final decifion heretofore made. 

The 2d exception in error is, that the fentence of the Court 
of Appeals was void by the death of Mr. Doane. 

That fact does not appear upon the record of the Court of 
Appeals, and 1 think we cannot reverfe. the decree in this 
incidental way, if it could be done upon a writ of error. If it 
was pleadable in abatement, it ought to have been pleaded. or 
i there by the oppofite party. 

n the contrary, itis implied by the record, that Deane 
was alive; otherwife he could not have been heard by his coun- 
cil as the record fets forth; for a dead man could not have. coun- 
cil or attorney, On the other hand, the letters of adminiftra- 
tion imply that he was dead at the time; but thofe letters were 
not before the court, and therefore could not be a ground 
for their abating the fuit, if it was abateable at all for fuch 
a canfe. Here feems to be record againft record, as far 
as implications go, and I take, it to be an error in faét, for 
which, by the judicial at, there is to be noreverfal. Upon this 
head, a cafe in Sie Thos. Raymond, is cited by the couneil for the 
Plaintiff in error, of trover by five plaintiffs—one dies—the 
reft proceed to verdict and judgment—and adjudged error, be+ 
e2ufe every man is to recover according to the.right he has at 
the time of bringing the aétion; and here each one was not, 
at the time of bringing the activn, entitled to fo much as at the 
death of one of the plaintiffs. 

But a cafe in Chancery Cafes, p. 122, is more in point— 
where money was made payable by the decrec to a man that 
was 
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1795- was dead, and yet adju ‘among other ‘things; no error. 3 
ieee But another matter, oni feems well to tule thise calle, is, that, c 
being 4 {uit in rem, death does not abate it. 
So fay fome books, and I do net remember to have heard ‘ 

any to the contrary. “It does not affeét the juftice of the canfe; 
it makes no odds te the in error, ‘whether the money 
is to be paid to Colbortel : being alive; or to his legal res ‘ 
prefentatives, if dead. we | : 


The yth exception, that damagestare not/prayed for, yet de: 


creed, is arifwered by a prayer relief. 

The 8th deecepeion is, that ne Dita and Circuit Court 
poffefied not admiralty jurifdiétion, and that the Circuit Cour 
had no right to carry the deereé into execution. ° 

If courts of Admiralty can cafry into execution decrees of 
foreign Admiralties, as feem’s to be fettled law and ufage; and 
if the Diftri&t and Circuit Courts; have admiralty powers by 
the law and conftitution, as was adjudged and determined 
this court laft February, { think there can be no doubt upon 
this poitt ; 

Andther queftion of confequéence is; whether Mr. George 
Wentworth, beitig agent for the captors, and having paid over, 
can be anfwerable jointly with the other tibellants for the whole, 
er, im any way, for any part. If it was fimply the cafe of an 
agent regularly paying over; 1 fhould fuppofe he could not . 
juftly be called upon to refund: “But it feems he was an orini- 
nal libellant, a party through the whole courfe of the fuit; and 
an appeal being claimed in time, at the court and term, at 
which the libellants obtained the decree (of which, therefore, 
he had legal notice) the appeal, if a lawful one, in my opinion, 
fafpended the fentence and muft make him anfwerable for what- 
ever monies hé fhould receive ander that decree, in cafe of re 
Mp : por man being bound to take notice of the law, at 
mS peril. 

[tis fuggeited, that an inhibition was neceflaty to take off 
the force of the fentence. An inhibition (according to the 
form of one’produced, which iffued in Exgland laft July, near 
four months after the trial and-appeal at New-Providence inhi- 
bits the judge and the party from doing any thing in preju- 
dice of. the appeal, or of the jurifdiction of the court appealed 
to, and cites the party to appear and anfwer the party 2ppellant, 
at a certain time and place. ‘The Citation to the party to ap 
pear atid anfwer at the proper time and place, I take to be the 
moft fubftantial part of the procefs; the inhibitory part to be 
rather matter of form, or in purfuance of the fufpending nature 
of the appeal, and as a further guard and caution againft mif- 
applying the property. For it apgears to me abfurd to fuppofe, 
that an inhibition taken out feven or eight months after " 
appea 
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a (nine months being allowed for the pnrpofe) fhould:he 1795: 
app thing that -fuifpended tie fentencc, leaving the judge ee, 


below and the party; all that,time, to carry-the fentence into. 


compleat execution. ain OMB MRE dik thosdy S92. 
he judicial aét in previdiag an appeal.in’ maritime caufes 
to the Circuit Court, .contaim® no-hint ipbibition as he- 





ceflary’ to fufpend the fentence.. Domat.is * fs, that. an 
appeal has that effect, and I believe other civil-law writers. 

The rejection of she appealyif Unwerranted, could pot take 
awa tee rent of the citizens — % e pull bo 

re does. not appear thing a¢tually compulfory upon 
Mr. George Wentworth, hg 3 the money, except oak may 
be fuppofed to .be contained in the decree appealed from, the 
force of which was fufpended. Ali this matter might. have 
been offered at the Court.of appeals, where the, parties were 
fully heard, and, if offered, was, no doubt, involved in their 
decifion. — 

_ It is faid, if 1 underftood-the-matter right, that there ought 
to have been a monition from the Circuit Court to Mr. Went- 
worth, to bring in what he had in his hands. 

I fee no neccflity for a monitign exaGly in thatform. There 
was a monition to come in and anfwer the libellants upon the 
jultice of the caufe, as fet forth ;~he came inand bad an oppor- 
tunity to defend himfelf : and the queftion was, whether he was 
anfwerable upon the circumftances,of the'cafe, which was de- 
termined by the court. 

_ By the cafea in Durnford ani Eafyaswell2 from other 
books, itis clear that the admiralty has not only ifdiétion sg 
rem; but alfo power over the perfons of the ¢aptors and all thole 
who have come to the poffeflion of the proceeds of the prize, to 
do"complete juftice as the cafe requires, to captors and claim- 
ants. 

But I cannot conceive why the decree of the court of ap- 
peals is not conclufive upon Mr. George Wentworth as muchas _ 
upon the other libellants. 

Again; it is objected, that. the decree being for reftoration, 
damages could not he awarded, . The degree was not complied 
with—the thing was gone. How, then, could juftice be done 
without giving damages? : 

Then the queftion is, how are we to underftand the decree ; 
as joint upon all the libellants for thewhole, Mr. George Went- 
‘ werth included, or as decreeing the owners to reftore one half, 
and Mr. George Ventworth, agent for the captors, the other 
half ? 

If the latter, which perhaps may he a reafonable and juft con- 
ftru&tion, conformable to the fpiritof the original libel, then 

v- the Cirewit Court is in that refpect preapours 
Alfe 
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Alfo as t damages, I fi intereft ‘ought not to have been 
ck than the decree. Tie only queftion that 
remains, is whether this court can rectify thofe errors, confift- 
ently with the judicial act. And I think it may, as there is fuf- 
ficient matter, apparent the fecord, to do it by. 
I agree nd Peoach swe their own, cofts of this court. 
; ase. ae aoe ESBS . 
By tHe Court. Ordered, That inft all the Plaintiffs 
in error, except - George’ Wentwartby fixtcen thoufand three 
hundred and fixty dollars and ents, be recovered 
by the Defendants in error, and the fame fum againft George 
entworth ; and that againft the Plaintiffs in error the cal 
of the Circuit Court be recovered, one half againft George 
Wentworth, and the other half. againft the other Plaintiffs in 
error; and that in this Court the ‘parties pay their own cofts. 


ai ‘a, : 


w 


R ULE S.. 


‘Supreme Court of the Unitrep SraTss, 


February Term, 1795- 

RDERED, That the Gentlemen of the Bar be notified, | 

that the Court will hereafter expect to be furnifhed 

with a fatement of the material points of the Cale, 
from the Counfel on each fide of a Caufe. 


; 
ys 
7 


us 


Orperep, That all evidence on motions for a difcharge of 
Prifoners upon bail, fhall be by way of Depofition, and 
not Viva Voce. United States verfus Hamilton. 


¥ 
Auguft 
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COMMISSION, bearing date the 1ft of Ful, 17955; 
A was read, by whith, during the recefs of Congrefs, Jon 
T LEDGE, Efquire,-was appointed Cuier Justice, till the 
énd of the next feffion of the Senate. 


The Unrrep Srares v. Richarp Peters, Difrifl Fudge. 


HIS was a motion for a Prohibition to the Diftri Cotrt 
T of Pennfyluania, where a Libel had been'filed, by Fame® 
Yard, and procefs of:'attachment thereyponiffued, againft the 
Caffius, an armed Corvette, belonging to the French Republiey 
aud Samuel Davis, her Comm . The Libel was in théefe'! 
words : is ©. Yee * is a 

“ To the Honorable Richard P Fe tece co oe, of the! 
Diftri€t, Court of a Ther : Complaint! 
of Fames Yard, of the State of Penn/ylvanidy ihythe:United 
States, of America, Ds | 

“ HuMBLy sHEWETH, That the aid een is the! 
éwner of the fchooner William Lindfey, atid shef' cargo. That 
on or about the day of lafts the faid fchooner 
failed from the ifland of St. Thomas, te the city of St, Syn 
in-the ifland of aniola ; commanded bya certain Walter 
Burke, and laden with about one hundred:and-forty-two barrels 
of Flour, fix puncheons‘of'Rum, and other Merchandize, ‘of 
the value of two thoufand dollars, the faid veflel and cargo’ 
amounting in all to ten thoufand dollars, lawfulimoney of the 
United States of America, all regularly cleared out, from the 
faid ifland of St. Thomas, and furnifhed with all Documents, 

Vor. IIL R ufual, 
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1793/ ufual, neceffary, and proper, and being on a voyage to, the {aid 
ee port of St. Domingo, on the twentieth day of Afay, in the year of 
our Lord one thoufand feven hundred, and ninety-five, the faig 
fchooner William Lindfey, was forcibly, violently, tortioufly,” ~ _ 
and contrary, to the laws and ufages of nati attacked and . 
taken, by a certaimarmed wvellehcalled the Gafet, commanded 
by a certain Samuel Davis, pretending an ‘authority from, the 
French Republic, but then, and now, a citizen of the United 
States of Darricd ; and being fo taken, was, by the faid Samuel 
Davis, forcibly, violently, tortioufly, and-contrary te the Laws 
of Nations, carried into Port de-Paix, where - voy Pate 
William Lindfey, with bér Cargo, tackle, appareland furni 
fill are; forcit, tortioufly, andi lly, detained : Ache 
libellant does not admit, that the veflelj called the Ca/ffivs,owas 
authorized, by the French Republic, tocapture veflels belong. 
ing to the United States, who were atthat time, and ftill are, 
ppacer with thei {aid Frétch Repub a a 
the Ca/fius; was) driginally equipped -dadi fitted for war i 
port ee pikioatibies in Pian luupi ay one ofthe Unitedi8. 
of America, contrary to thedaws of thécfaidi Waited State sy and 
the laws and ufages of nations: That*yqur libellant has never 
received compenfation for thedamages he has fuffered, and has- 
- not beertable to:retrieve the faid veffel, with her tackle, appa- 
rel; ad furnitire:» dha theafakbudli.e catledsthe Caffias, and 
the faid Samnel Davis, are now in the port of Pdilade/phia, and 
within.the jurifdiction of this Court : In order, therefore, that 
s B¥ellant may be compenfated: for theidamages he-has ip- 
pred, by the! aforefaid illegal hnd-tortious taking, and deten- 
ton,/of the faid! fehooner: ‘William. Lindfey;' with, her:dargo, 
takides appacely and futmitureyand! tat alt may be done touch- 
igi@cthe premifek, which tompaurhBondr may feem jult-and: 
right :. May it, bests (Honor to eaufe to be iffued, Procefs 
for tia ineb ie Be yeifeh»ealled'the iy with: her tackle, ap- 
parel, and fubniteres landifor arsefting the body of the faid 8a- 
tuuél Davis, ho thathe. be, and appearybre?? 8 
The fuggeftion, on which the motion for a prohibition was 
founded, {et foran, << bist 7 raw caw 
> Thaston the:2 thsday of 4ugu/t; in the: year of!our Lord 
one thoufaridifeventihundred and ninety-five, Before the hon- 
fable: Pohwe. Rutledge}: Efquire, Chief Juftice, and: his affo-' | 
ciate, fuilticesiof the Supteme: Court of the Gnited States, at, 
Rbjladelphiay comes Samuel: B: Davis, by! Benjamin. R. Mor- 
Zan, his, attonnéy, :arid-- gives thisi honorable court, now here. 
te underfkandjiand!. be mformedjcoThat‘ whereas, 'by the laws 
of nations, cand: the: treaties: fubfiftings between. the United 
States, and the | Republic.of France, the trial of prizes taken. 
; S ai) 
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on the high feas, without the teeritorial limits: and 
of the United States, and brought within the d 
jurifdiction of the faid Republic, far legal adjudication, 
teis of war belonging to reignty of the faid R 
acting under the authority of ae fame, and of. all queftia 
cidental thereto, does. of 4 t, and exchifively 
tribunals and judiciary ifhments of the. aid: 
_ and to no other tribunal ibunals, court Pes oe 
* ever:—And whereas, by the, faid laws of treaties 
aforefaid, the veficis of warbelonging to 2 faid Rea Tiny 
public, and the officers commanding the fame,-cannoty and 
ought not to be arreftedy feized, attached, or détained, in the 
ports of the United States, by, procefs of law, at the fuit»or 
inftance of individuals, to.anfwer for any 
feizure or feizures, miade.on the high feas, and: 
adjudieation into the ports of the French c, by: 
faid : of war, while belonging to; and na 
“authority, and in the immediate fervice of Republi 
And by. the laws and treaties aforefaid,. the Pia 
Courts of the United States, have not and ought,not to entsr- 
tain juri{diction, or hold plea of fuch captures; made e- 
faid, under the above circumfiznces. And whereas, 
laws of nations, the veflels of war of Belligerent,po 
ly by them, authorized to cruize againft their pat em to, 
make prize of their fhips and goods, may in time of_ war atreftand . 
feize the vellels belonging to the fubjects or citizems. of neutral. 
nations, and bring them ipto the ports of the fovereiga ander. 
whofe commiffion and authority they act, there to an(wer. for, 
any breaches of the laws of nations, concerning, the, tion: 
of neutral veflels in time of war ; andthe faid.veffels of. wary. 
their commanders, officers, and crews, até not amenable before 
the tribunals cf neutral powers, for their conduct.therein, but: 
are only an{werable to the fovereign in whofe.immediaterfers 














vice they were, and from whom they derived their authority,z. . 


And whereas, on and before the cwentiethday of May, now: 
lat paft, the faid Samuel Bs Davis, was, and | si8y a lieute- 
nant of fhips in the navy of the faid Frene ublic, and. 
comdaandes of acertain corvette or vefiel of arma she. 
Caffius, then, and now, the property of the faid B 
in her immediate fervice, and on the faid twentieth 
was duly commiffioned by, and under the authority 
Republic, to cruize. againft her enemies,.and makeuprize 

their fhips and goods, (as by his commiffion, and the A. 
cate of the Miniter Plenipotentiary of the faid, » to-the 
United States, to the court now here, thewiens 
Neverthelefs, a certain ‘fames Yard, of the, me Pleat. 
phia, merchant, not ignerant of the premifes, but ea iving 
an 
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sdlintehding to difturb the peace and bardiony fubfitting be. 
—— the United States andthe French Republic, and him the 
















faid Samuel B. Davis, wron- fully to, ag 
draw to another proof, bim the aid Sar 
faid corvette or veffel of war ofwth 
‘im the port of Philadelphia, ier 
Of nations and of the faith of treaties, 

of the Diftriét Court of the United States, in and for the Dif 
tri& of Pennfyloania, attached and-arrefted him, the faid 
muel B. Davis, and the {aid ce ec fel o : 
Jius, and before the Judge of the faid Diftri& Court, 
the faid law of nations and treaties, arid againft 
laws of the United States, hath unju wn in plea, 
a certain libel, by him;, the {aid Yard, ag 
faid Samuel B. Davis, and the faid corvette or 
the Ca/fius, her tackle, apparel and furniture, 
‘promoted, craftily and fubtilly there* alledgir i 
objeGing, that on the faid twentienth day of 
pait, the on ay Davis, then comm 
vetteor veffel, the us, did forcibly, 
take on the high feas, acertain e 
the faid “fames Yard, called the William Lindfzy, and 

her into Port de Paix, (in the dominions‘of the French 
pablo emiere fhe ftill remains, and alfovalledging and articu. 
ating, that the faid corvette or veflél, called the Caffius, was 
originally equipped and fitted for war, in the port of Philadel. 
pia, in the United States, and thatthe faid Samuel B. Davis, 
was, at the time of the faid capture, and now is, a citizen of 
the United States, without this, however, and the faid ames 
Yard, not in any manner alledging or articulating, that the faid 
capture was made within the territory, rivers or bays of the 
United States, of within a marine league of the coaft thereof, 
or that the faid corvette or veffel, the Caffius, was fo fitted or 
equipped for war, inthe United States, by the faid French Res 
public, her agentor agents, with their knowledge, or by their 
means of procurement, or by the faid Samuel B. Davis, or 
that at the timeof her being fo equipped, or fitted for war in 
the United States, (if ever there, fhe was fo, in an a 
ted or equipped) fhe was the property of the faid French Res 
public, or ane faid Samuel B. Davis was, in any manner, 
inthe faid equipment or fitting for war, concerned; and with- 
out this alfe, and the faid Fames Yard, not in any manner al- 
ledging, that the {aid Samue/ B, Davis was retained, or/enga- 
ged in the fervieeof the French Republic, within the territ 

or jurifdiétion of the United States—And the faid James Yard, 
him, the faid Samuel B. Davis, and the faid corvette or veflel 
ef war, called the Caffius, by force of the procefs aforefaid, out 
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of the faid Diftri&t Courty:had:and obtained, as aforefaid, ftill 795. 
wrongfully detain: sand the. faid Samuel B, Davis, and the vw 
French Republic, owner of the faid cor verte or. veffel of war, 
thereupon, inthe fai iftri opie o ante in the 
premifes caufé to be con all his power endea 


vours, and daily contrivesydi¢ontempt of the: gor t of 
the United States, —_— the laws of nations, oa ties fub- 
fifting between the United States and the Frenth- lic, 
and againft the laws and cuftoms of the United States, . 
manifeft violation of the faid lawsof nations, a ; 


to the manifeft difturbance of the peace and peony: og 

fubfifting between the United States and the daid French Re- 
public—and this he is ready to verify. Wherefore, the faid 
Samuel B. Davis, the aid of this honorable court, moft refs 
pectfully requefting, prays remedy, by a writ of prohibition, 
to be iflued out of this honorable court, to the faid Judge of 
the Diftric&t Court of the United States, in and for the Diftri& 
of Pennfylvania, to be direéted to prohibit him from holding 
the plea aforefaid, the premifes aforefaid any wife concerning, 

before him. . 
’ MorcGan. 

Samuel B. Davis; being duly fworn,. on his oath, doth fay, 
that all and fingular, the facts, by him in this fuggeftion ftated, 
are true. ; 

S. B, Davis. 

Sworn in open Court, 

Auguft 22d. 1795. t 
I. Wacwer. D. C. Sup, Ct. U. S.” 

‘The motion+for the prohibition was fupported by Ingerfoll 
Du Ponceau and Dallas, and oppofed by Tilghman and Lewis: 
And the controverfy, tucned principally, upon this point 
Whether the Diftriét Court could fuftain a libel for damages, 
in the cafe of a capture, as prize, made by a belligerent pow- 
er, on the high feas, when the veffc] captured was mot brought 
within the jurifdi€tion of the United States, but carried, for 
adjudication infra prafidia of the captors#® 4) 

Dallas, in opening the argument for. the prohibition, con- 
tended, rft. That a prehibition will lic in this café;—2d. That 
on the face of the libel, it was evident, thatithe DiftriG Court 
had no jurifdiétion ;—3d. That on the facts difclofed in the fug- 
geftion, the Diftri&t Court ought not to be allowed to take 
jurifdiétion ;—and qth. That the allegations of the libel itfelf, 
would not fupport the proceedings below. J 

I. A prohibition will lie in this cafe. The three great ob- 
jects of the judicial power are an authority—rft, to adminifter 
juftice; 24. to compel the unwilling, or negligent, magiftrate, 
to Perform his duty; and 3d. to reftrain the minifters “a juttice 
‘ within 
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1795- within the regular boundaries:ef: their ref 

ww The judicial power is, -therefore,p eit 
in the former character, the court, for. itfelf, dec! 
and diftributes juftice sin 5 it iftends and controuls 
the conduct of other tribufials; -bya.prohibitorys or mandatory, _ 
interpofition. ‘This: fuperintending, authority-has been sep & 
ted in the Supreme Comat ‘ederal Conftitution; andig” 
becomes:a duty to e it 





sEtive jurifdictions, 
abitga& or relative; 
tfelf, declares the law 
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wpom every proper occafion. Phe 
writ of prohibition is faid, indeed, by the Englifh books, tobe 
¢ ex debito jufticia, 1 Sir Laney, 4. and, it is. 

n 


certain, that the Conftitution and laws of the Union fix no fi. oe 
mitation to the exercife of of this court upon the fub. 
‘ ject, but, by way of implication, that it fhall be warranted:by 
the principles and ufages of law. Fudicial Act. f. 13. The 
principles and ufages of law, warrant, that: a prohibition thal 
iflue—1f where the eaufe does not originally belong to the 
inferior Court; and ad. where the oalincel matter arifing 
from the caufe is not within the jurifdi€tion of the inferior 
Court. Nor does the writ iflue merely to. forbid proceeding 
in fuch cafes as belong to the common law courts; it 
equally iffues to forbid proceeding in cafes that do not belongto 
the inferior Court, though the courts at compion law can givelino - 
i Woods, Inft. 57a. F. N. B. 1066 T. 1 Wood. ga; — 
here is, however, fome diverfity, whether a prohibition will 
iffue to an Admiralty Court, till fentence; but this clearly 
arifes on cafes originally within the jurifdiction of the couft ; 
for, in Admiralty, as well as in ecclefiaftical courts, if it ap- 
pears on the face of the proceedings, that there is no jurifdicn,-* 
tion, the court will not permit an attempt to exertife one, 3 
Burr. 1922. a 
II, On the face of the libel, it is evident, that the Diftri@ 
Court has no jurifdiction. ‘The promonent facts are, that thé 
: veflel was taken as prize, carried infra prafidia of the captor, 
. and, at this time, aétually remains thére. ‘There is no tref- 
pafs ftated diftinct from the capture as prize; and this is not 
a queftion of Sry Ale fince the "oer: not within our ju- 
rifdiction, Befides, from the ve fure of things, the quef- 
tion of damages muft be deena by the fate tribunal, that 
determines the queftion of prize: it is an incident, and. whoe- 
ver takes cognizance of the principal queftion, muft likewife 
take cognizance of that. In the French Court of Admiralty, 
the captor and the captured, will ftand on a fair and equal foot - 
ing ;—the one, to fhew the grounds of condemnation, or, at 
leaft, of juftifiable fufpicion fer fearching and ftizing a neu- 
tral veflel ;—thé other, to repel the allegation, to obtain refti- 
tution, and to recover damages. . By the law of ayer 
right of judging is-vefted in the courts of the captor; the’ D 
ciples 
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ciples, of juftice, enforeetheprule ins the prefent inftance; fory. 


the gourts of the’ captor. haye a right to degide the queftionof =~ 


~and; their decifion’ is binding on all the ‘world, can da- 


been, or may 
itifh. Lawyers 






judge the ony ote 

tooresexamine and re+ > th neces of 

a m ~ Called. urid, Let the faéts: be as ory mers 
the fentence ofthe; Frenc court muft: “be~conclufiv con e. Thus, 
where zn Englifiman’s veffel was taken bya # privateer 
England and France beings Se ni 
property, the court:would not ¢xainime aitdy 
F. Raym. 473% Dall, Rep. 78: The very fis 
libel, eftablithes the” prefumptio the vellel capt 
carried. into de Paix, fgr \ega\ adjudication; anidtat j 
tice requires, dheswill net.only be reftored; but/damages-will 
he there awarded: Where: the caufe of prohibition appears on 
the Face of thedibel, iv need not be pleaded below .2 Salk. 

a Wit : UT? DAWG , 
Pit, On the faéts difelofed' in. the fuggeftion, the i 
Court ought not to-be allowed co take jurididtion, +The Con- 
ftitution of the United: States. might have rendered: the <indiv,- 
dual ftates, nay, the» Union. itfelf, arnenable:sas. defendants. at 
the fuit of individuajs;-but it could noty inthat way, bind 
other fovereign: ‘nations, not parties to the; compaét. — Even, 
indBeds with refpect'to the States, the language of the’ propo-: 
fed amendment, is, that “ the judicial power. of the United States 
frall not be conftraed to extend to any fuit, &e.” by indivi+) - 
duals againft a ftate;, which furnifhes; at Jeafty, a Jegiflative: 
opinion of the exemption of fovereigns from fuch: preecié. ‘But 
the law of nations:1s-exprefs2 on. the fubje@h Patt: 6. ye 
p and Pennfylvania has heretofore. judicially recognized the 
dogtrine. 1 Dail..Reps The Cajius being, then the'property. 
of a fovereign: and ‘independent nation, cannot be attach 
fer'any fuppofed: delinquency of ber commander, committed 
on the high feas: it would be making public property refpon- 
fible: for private wrongs... What would ‘be the: confequence 
ofian' acquiefcence: in the jurifdiction now det: up 7 «Every 
privateer, every national veflel of wat, ’wovld: be: Nable to! 
feizure at the inftance of every individudly who pretend- 
ed he was-injured. Could.the American-citizens, who have 
fuffered by {poliation, ecize the Briti frigates, or privatecrs, 
upon their entrange into our port ?. Could Captain B/i/s, 
whofé pilot boat was seized, agd rifled@f the public papers. of 
the’ French Miniter, ‘within -the waters of the United States, at- 
tack the Africa, or arteft- Captain Holmeywhe -had perpetrated: 


the 












all the-witnefles and documents.are with the prize: If, then, aayad 
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the outrage?.... The abufe of a 
to the Government. of the off. aliat 
feizu re, without firft dema ing redre is contrary | ¥ 




















eral rights and laws of nations, as well-as contrary te ee 
ing treaty betw United States and France. — & a et 2s 
V. The of the. libel itfelf. cannos f¥ port vy 


the procecding. alledged, .that the 


neutral property;-butthis is a fadt to beipr 












Admiralty ; for, the neutral veffel mi * 
articles to an enemy, of the eaptor ‘¢ 
bloc . tere a near hi ae : a 
might act ima fudpi biguous manner.. In any 
thefe cafes the rig dcarrying into port for further 
examinatic belligerent | —they are 
fubj the confic in of tI eased he captor, but the 
give rifdiétion here.—and. Jy is alledged that the Captain 
of the.Corvette.was in faét.an American Citi ibut, it is an. 
{wered, that there is no the alleg even; if 
proved, a Citizen of the United States may. e hyrolelly 
and, afterwards, ina foreign country,entes into a foreign fervices 


It is grue, that some of our treaties abandon him to be punifhed 
as a traitor ; the faa might be examined here, with a 
view to punifh him perfonally, for any infraction of our laws ; 
but it.is not a matter that can give jurifdidtion to our Courts, 
on the’ queftiem of prize, or no prize.—3d. It is alledged that 
the Caffius was illegally outfitted in the United States : but it is 
anfwered, that there is.no allegation, either that fhe was ille- 
gally outfitted by the Captain, or after fhe had become the pro- 
perty of the French Republic. Anillegal outfit is a pofitive of- 
fence, highly penal ;—every man will be prefumed innocent of 
it, fil] the contraryis proved. In ordinary cafes, where there is 
a fale in market overt, no.man is entitled to reftitution till con- 
viGtion nor can there fooner be a forfeiture of an illegally out- 
fitted veffel. _ But, it is conclufive, that the libel filed in this 
@afc, is not for the forfeiture, under the act of Congrefs, of June 
17943 but for damages, in confequence of the capture as prize, 
which can enly be given by the court eer ine cognizance of that. 
queftion, Angother interpretation of the law would be atten- 
ded with intolerable inconveniences. Every owner, freighter, 
mafter, feaman, of a vetlel taken as prize, might fue the Cap- 
tor inevery Court of every Commer: No precedent of fuch a 
proceeding exifts ; and the univerfal filence on this fubject, a- 


mounts to a denial of its legality. ve 
The adverfe Counfel ftopped Dallas, and mentioned, that 
they had juft received, but pot had time to examine, fome 
oti which, they believed, 
‘Admiralty. shere, bad s4ually 


French papers from Port de 
would fhew, that the Court of 
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taken cognizanée of, and decided upon, the cafe 5 and, they 1795. 
faid, that if fuch was the fa&, they would voluntarily withdraw, -~— 


the Libel. An adjournment till the evening took place, in or- 
der to afford an opportunity for examining the papers referred 
to; but the tranflations not being complete, at the meeting of 
the Court, and the Judges declaring their intention to break up, 
fine die, the next morning, ‘a defultory argument enfued, in the 
courfe of which the motion for the Prohibition was oppofed on 
three grounds—rft. That the Diftri€ Court had jurifdi@ion— 
ad. That even if that point were doubtful, the Prohibition 
ought not to iffue till after fentence—and, 3dly. That ona plea 
to the jurifdiction, the party injured by the fentence, might have 
an adequate remedy on appeal. In fupport of thefe pofitions, 
were cited, 1 Sid. 320. Thos. Raym. Vent. 173. Carth. Hard. 
406. Skin. 20. Holt. 

The Judges: intimated, that they would again adjourn, in 
order to give a further opportunity to confider the expediency 
of withdrawing the Libel ; but no compromife having taken 
place, on the 24th of Augu/?, rue CHIEF JusTice, delivered 
their opinion : 

By tHe Court :—We have confulted together on this 
motion ; and, thougha difference of fentiment exifts, a majori- 
ty of the Court are clearly of opinion, that the motion ought to 
be granted. Therefore, 

Let a Prohibition iffue. 

The Prohibition iffued, accordingly, in the following 
form : , 
“Unitep States, /- 

THE PReEsIDENT of the UntrEepD STATEs tothe honorable 
RicHarpD Prerers, Efquire, Judge of the Diftriét Court of 
the United States, in and for the Pennfylvania diftri&: It is 
fhewn to the Judges of the Supreme Court of the United States, 
by Samuel B. Davis, That whereas by the laws of nations, 
and the treaties fubfifting between the United States and the 
Republic of France, the trial of prizes taken on the high feas, 
without the territorial limits and jurifdiction of the United 
States, and brought within the dominions and jurifdiétion of 
the faid Republic, for legal adjudication, by veffels of war be- 
longing to the fovereignty of the faid Republic, ating under 
the fame, and of all queftions incidental thereto, does of right, 
and exclufively, belong to the tribunals and judiciary eftablith-_ 
ments of the faid Republic, and to no other tribunal, or 
tribunals, court, or courts, whatfoever: And whereas by 
the faid law of nations, and treaties aforefaid, the veffels of 
war belonging to the faid French Republic, and the officers 
commanding the fame, cannot, and ought not, to be arrefted, 

Vor. Uh Ny feized, 
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1795- feixed, attached, er detained, in the ports of the Vnited States, 
Ury~w by procefs of law, at the fuic or inflance of individuals, to an- 


{wer for any capture or captures, feizure or feizures, made on 
the high feas, and brought for legal adjudication into the ports 
of the French Republic, by the faid veffels of war, while bes 
longing to, and aétingeunder the authority and in the imme. 
diate fervice of the faid Republic : And whereas bythe laws and 
treaties aforefaid, the Diftriét Courts of the United States have 
not, and ought not, to entertain jurifdiétion or hold plea of 
fuch captures, made as aforefaid, under the above circume 
ftances: And whereas by the laws of nations, the veflels 
of war of belligerent powers, duly by them authorized, to 
cruize againft their enemies, and to make prize of their fhipg 
and goods, may, in time of.war, arreft and feize the veffels bes 
Jonging to the fubjects or citizens of neutral nations, and bring 
them into the ports of the foveretzn under whofe commiffion 
and authority they act, there to anfwer for any breaches of the 
laws of nations, concerning the navigation of neutral fhips, 
in time of war; and the faid veflels of war, their commanders, 
officers and crews, are not amenable before the tribunals of 
neutral powers for their conduct therein, but are only anfwer- 
able. to the fovereign in whofe immediate fervice they were; 
and from whom they derived their authority: And wheres 
as, on or before the twentieth day of Aday, now laft paft, the 
faid Samuel:B. Davis, was, and now is, a Lieutenant of fhips 
in the navy of.the faid French Republic, and conimander of a 
corvette, or vellel of war, called the Caffius, then, and now; 
the property of the faid Republic, and in her immediate fer- 
vice ; and on the faid twentieth day of Aday, was duly com- 
miffioned, -by and under the authority of the faid Republic, to 
cruize»again{t her enemies, and make prize of their fhips (as 
by his:commiffion and the certificate of the minifter plenipo- 
tentiary of the faid Republic to the United States, to the court 
fhewn, more fully appears) Neverthelefs 2 certain Fames Yard, 
of the city of Philadelphia, merchant, not ignorant of the pre- 
mifes, bat contriving and intending to difturb the peace and 
harmony fubfifting between the United States and the French 
Republic, and him, the faid Samuel B. Davis, wrongfully to 
aggrieve and opprefs, and draw te another proof, him, the 
faid Samuel B, Davis, and the faid corvette, or veflel of war, 
of the French Republic, the Caffius, in the port of Philadelphia, 
under the protection of the laws of nations, and of the faith of 
treaties, has, by procefs out ef the Diftrict Court of the United 
States, in and for the Diftri&t of Penn/ylvania, attached and ar- 
refted him, the faid Samuel B. Davis, and the faid corvette, or 
veilel of war, the Caffius, before the Judge of the faid Diftri& 
Court, contrary, to the faid law of nations, and treaties, and 
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againft the due form of the laws of the United States, hath un- 
juftly drawn in plea, to anfwer to a certain libel, by him, the 
faid ‘Fames Yard, againtt him, the faid Samuel B. Davis, avd 
againft the faid corvette, or veffel of war, the Caffius, her tackl¢, 
apparel, and furniture, exhibited and promoted, ¢craftily and 
fabtilly theréin alledging, articulating, and objeGting, that on the 
faid twentieth day of AZaxp now latt paft, the faid Samuel B. 
Davis, then commander of the faid corvette, or veflel, the Caffius, 
did, forcibly, violently, and tortioufly, take on the high feas, a 
eertaindchooner, or veffel, belonging to the faid Fames Yard, 
called the William Lindfey, and brought her into Port de Paix, 
{in the dominion of the French Republic) where fhe ftill re- 
mains ; and alfo alledgtng and articulating, that the faid cor- 
otite, or Veflel called the Caffius, was originally equipped and 
fitted for war, in the port of Philadelphia, in the United States, 
and that the faid Samuel B. D@®is, was at the time of the faid 
capture, and now is, a citizen of the United States : Without 
this; “however, -and the faid Fames Yard, not in ay manner al- 
ledging, or articulating, that the faid capturéwas made, with- 
inthe'territory, rivers, or bays, of ihe United States, or with- 
in a marine league of the coaft thereof, or that the faid corvette 
orveflel, the Caffius, was fo fitted or equipped for war in the 
United States, vy the faid French Republic, her agent, or 
agents, with their knowledge, or by the means, er procure- 
ment, or by the faid Samue! B. Davis, or that at the time of 
her being fo’equipped, or fitted for war, in the United States, 
(if ever there fhe was fo in any manner fitted or equippéd) fhe 
was the property of the faid French Republic, or that the faid 
Samuel B. Davis was in any manner, in the faid equipment, 
or fitting for war, concerned ; and without this, alfo, and the 
faid ‘fames Yard, notin any manner alledging, that the faid 
Samuel B. Davis was retained, or engaged, in the fervice of 
the French Republic, within the territory or jurifciction of the 
United States: And that the faid ‘ames Yard, him, the faid 
Samuel 8. Davis, and the faid corvette, or veflel of war, called 
the Caffius, by force of the procefs aforefaid, out of the faid 
Diftrict Court, had and obtained, as aforefaid, ftill wrongfully 
detains, and the faid Samuel B. Davis, and the French Re- 
public, owner of the faid corvette, or veffel of war, thereupon 
in the faid Diftri& Court to anfwer, and in the premifes, caufe 
to be condemned, with- all his power, endeavours, and daily 
contrives, in contempt of the government of the United States, 
againft the laws of nations, and the treaties fubfifting between 
the United States and the French Republic, and againft the 
Jaws and cuftoms of the United States, to the manifeft violation 
of the law of nations, and treaties, and to the manifeft difturb- 
ance of the peace and harmony happily fubfifting a a 
nite 
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United States and the French Republic: Wherefore the faid 
Samuel B. Davis, the aid of the faid Supreme Court moft ref- 
pectfully requefting, hath prayed remedy by a writ of prohibi- 
tion, to be iflued out of the faid Supreme Court, to you to be 
direéted, do prohibit you from holding the plea aforefaid, the 
premifes aforefaid any,wife concerning, further béfore you :— 
You, therefore, are hereby prohibited, that you no further hold 
the plea aforefaid, the premifes aforefaid in any wife touchi 
before you, nor any thing in the faid Diftri& Court attempt, 
nor procure to be done, which may be in any wife to the pre 
judice of the faid Samuel B. Davis, or the faid corvette, or vef- 
fel of war, called the Caffius; or in contempt of*the laws of 
the United States: And alfo, that from all proceedings there- 
on you do, without delay, releafe the daid Samuel ‘B. Davis, 
and the faid corvette, or vellel of war, called the Caffius, a 
your peril. * 

Wirwness, the honorable Joun Rutrievce, Efquire, Chief 
Juftice of the faid Supreme Court, at Philadelphia, this 24th 
day of Augu/ft, in the year of our Lord one thoufand feven hun- 
dred and ninety-five, and of the independence of the United 
States, the twentieth. ~ 

I. Wacwer, D.C. Sup. Ct. U. S.* 


* The proceedings on the libel for damages in the Diftri€ Court, were 
accordingly fuperfeded ; but an information, Ketland, qui tam, @c, was 
immediately afterwards filed in the Circuit Court, againft the Corvette for 
the illegal out-fit in violation of the a& of Congrefs, and the veffel be~ 
ing thereupon attached, an application was made to Judge Peters, to dif- 
charge her ou giving fecurity, but the Judge was of opinlon, that he had 
no power as Diftrict Judge, to make fuch an order in a caufe depending 
inthe Circuit Court. The French Minifter, then deeming (as I have been 
informed) this profecution to be a violation of the rights and property 
of the Republic, delivered a remonftrance to our government ; and, 
converting the judicial enguiry into a matter of ftate, abandoned the 
Corverte, and difcharged the officessand grew, See 2 vol. p. 365. Ketland gig 
sam ver fus the Caffius, 

















Supreme Court of the United States. 133 








Tareor, Appellant, verfus Janson, Appellee, et ai. 


HIS was a Writ of Error, in the nature of an Appeal, 
from the Circuit Court for the Diftri@ of South Carolina; 

and the following circumftances appeared upon the pleadings :— 
A Libel was filed againft Edward Ballard, Captain of an arm- 
ed veflel, called L’ Ami de la Liberte, on the Admiralty fide of 
the Diftri€& Court of South Carolina, in June, 1794, by Foof 
Janfern late mafter of the Brigantine Magdalena (then lying 
at Charlefton, within the jurifdiction of the Court) in which it 
was fet forth, that the Brigantine and her cargo were the pro- 
perty of Citizens of the United Netherlands, a nation at peace, 
and in treaty with the United States of America; that the Bri- 
gantine failed from Curacoa, on a voyage to Amflerdam ; but, 
on the 16th of May,1794, being about fifteen miles N, W. of 
the Havanna, on the weft fide of Cuba, fhe was taken poffeffion 
of by L’ Ami de la Liberte ; that on the next day the Libellant 
met another armed fchooner called L’ Ami de la Point a Petre, 
commanded by Captain Wm, Talbot, on board of which the 
mate and four of the crew of the Brigantine Adagdalenu were 
placed ; and that the two fchooners, together with the Brigan- 
tine, failed for alge ge where the laft arrived on the 25th of 
May, 1794. The Libellant proceeds to aver, that Edward 
Badard, was a native of Virginia, a citizen and inhabitant of 
the United States, and a Branch Pilot of the Chefapeake and 
Port Hampton ; that L’ Ami de la Liberte is an American built 
veflel, owned by citizens of the United States (particularly by 
Fohn Sinclair, Solomon Wilfon, &c.) and was armed and equip- 
pedin Chefapeake-Bay and Charleftonjby Edward Ballard, and 
others, contrary to the Prefident’s Proclamation, as well as the 

eneral law of neutrality, and the law of nations ; that Edward 
Ballard had not, and could not legally have, any commiffion to 
capture, Dutch veffels, or property; that the capture was in 
direct violation of the 13th and rgth articles of the Treaty be- 


tween 





1795- 


184 Gases ruled and adjudged im the | 


tween America and Holland; and that a capture without 4 
commiffion, or with a void commiffion, or as pirates, could not 
diveft the property of the original, bona fide, owners, in whofe 
favour, therefore, a decree of reftitution was prayed. 

On the 27th of June 1794, William Talbot, filed a claim in 
this caufe ; and, ther fet forth, that he was admitted a Citi- 
zen of the French Republic, onthe 28th December 1793, by 


the Municipality of Point a Petre, at Guadaloupe ; and on the 


2nd of January following, received a commiffion from the Gov. 
ernor of that ifland, as Captain, of the fchooner L’ Ami dela 
Point a Petre, which was owned by Samuel Redick , a French 
citizen, refident. at Point a Petre, fincethe 31ft Dec. 1793, 
and had been armed and equipped at that place, as a privateer, 
under the authority of the French Republic. That the claim- 
ant being on a cruife, boarded and took the Brigantine; being 
the property of fubjects of the United Netherlands, with whom 
the Republic of France was at war; and that although he found 
a party from L’ Ami de la Liberte, onboard the Brigantine, 
as they produced no commiffion, or authority, for taking poflef. 
sion of her, the Claimant. fent her‘as his prize into Char/eftom, 
having put on board feveral of his crew to take charge of her, 
and particularly fobn Remfen, in the character of Prize Mafter, 
to whom he gave a copy of his commiffion. The Claimant, 
therfore, prayed, that the Libel fhould be difmiffed with Cofts, 
On the 3d of ‘Fuly 1794, the libellant filed a Replication; in 
which he fet forth, that Wm. Talbot, the claimant, is an: Ameri- 
can citizen, a native and inhabitant of Virginia; that his veffel 
(formerly called “the Fairplay’) is American built, was armed 
and equipped in Virginia, and isowned in part, or in whole, by 
John Sinclair, and Solomon Wilfon, American citizens, and Sam- 
uel Redick, alfoan American citizen, though fraudulently remo- 
ved to Point a Petre, for the purpofe of privateering. That 
F. Sinclair had received largefums as his fhare of prizes, and 
Captain Talbot had remitted to the other owners, their refpec> 
tive fhares. That there is a collufion between Captains Ta/- 
bet and Ballard, whofe veflels are owned by the fame perfons, 
and failed in company from Charleffon, on the 5th of May, 
1794- 
On the 5th Fuly, 1794, William Talbot added a duplicate 
to his claim, in which he protefted againft the jurifdiétion: of 
the court; infifted that even if there had been a collufton be- 
tweemhim and Capt. Ballard, it was lawful as a ftratagem of 
war; andaverred that Fehn Sinclair was not the owner of the 
privateer, that Samuel Redick was fole owner, and that he ne- 
ver had paid any prize money to Fohn Sinclair. 
On the 6th of Augu/?, 1794, the DasTRIcT COURT deci- 
ded in favor of its. jurifdiction, difniffed the claim of Captain 
Talbot, 
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Yaibet, and decreed reftitution of the brigantine and her cargo 





to the libellant for the ufe of the Dutch owners. An appeal Gayed 


was inftituted, but in Odober Term, 1794, THE CrRCUIT 
CourT affirmed the decree of the Diftri& Court; and allowed 
two guineas per diem for damages, and 7 per cent. on the pro- 
ceeds of the cargo (which had been fold under an order of the 
court) from the 6th of 4uz77/? 1794, with $2 dollars cofts. Up- 
on this affirmance of the decree of the Diftri&. Court, the 
prefent writ of error was founded. It may be proper to add, 
that Captain Ballard had been indicted in the diftri@ of sete 
ton on a Charge of piracy; but was acquitted agreeably to 
dire€tions given to the jury by Mr. ‘/u/tice W 1L80N, who pre- 
fided at the trial. 

From the material facts, which appeared upon the depofi- 
tions and exhibits accompanying the recerd, the following cir+ 
cumftances were afcertained: 

1ft. In relation to the citizenfbip of Captain Talbot and the 
property of the veffel which he commanded, it appeared, that 
he was a native of Virginia, that he failed from America in the 
clofe.of November 1793, and arrived foon afterwards at Point= 
a-Petre, in the ifland of Gaudaloupe; that having taken an. 
oath of allegiance to the French Republic, he was there natu- 
ralized by the municipality asa French citizen, on the 28th of 
December 51793, and that onthe 2d of Fanuary, 1794, autho- 
rity was given by the Governor of Gaudaloupe toSamuel Redick, 
to fit out the fchooner, L’ Ami de /a Point-a-Petre, under Cap- 
tain ‘Zalbot’s command, Redick having entered into the ufual 
fecurity, as owner of the privateer. . This fchooner was built 
in America, called the “ Fairplay,’ and had been owned by 
Fohn Sinclair, and Solomon Wilfon, American citizens; but 
the was carried to Point-a-Petre, by Captain Talbot, and there, 
on the 31ft December, 1793, by virtue of a power of attorney 
from Sinclair & Wilfon, dated the 2gth of November, 1793; 
he fold her for 26,400 livres, as the bill of fale fet forth, to S, 
Redick, who was a native of the United States, but had, alfo; 
been naturalized, (after an occafional refidence for fome time) 
as a citizen of the French Republic, on the fame 28th of De- 
cember, 1793. The bill of fale, alfo, ftated that certain cannon 
and ammunition on board the veflel were included in the fale. 
The {chooner, commanded by Captain Talbot, failed immedi- 
ately after this tranfaction, on a cruize, and had taken feveral 
prizes previously to the capture of the Magdalena. ‘There was 
fome flight evidence, alfo, to fanétion an allegation, that of thefe 
prizes, taken fubfequent.to the fale of the veffel to Redick, a 
part of the proceeds had been paid by Zalbot to the original 
owners, Sinclair & Wilfon. 

ad. In relation to the citizenfhip of Captain Ballard, and the 
lie 





1795. 
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property of the veffel which he commanded, it appeared, that he 
wasa native of Virginia; but that in the court of Je of Wight 
county, of 4pri/ Term, 1794, he had renounced, upon record, 
his allegiance to that State, and to the United States, agreeably 
to the provifions of a law of Virginia;* though previoufly to 
the capture of the Magdalena he had not been naturalized in, 
(nor, indeed, had he vifited) any other country. L’ami de la 
iberte had been employed, but not armed, by the French Ad- 
miral, Vanftable, then lying witha fleet in the Che/apeake ; and 
on the 13th Germinal, 1794, ( 1794,) he had given 
Sinclair a general commiffion to command her, as an advice, 
or packet boat. This commiffion, however, was affigned b 
indorfement from Sinclair to Capt. Ballard, the afignment 
was recognized by the French Conful at Charlefton, on the 
11th of Floreal (the of ) following ; and a copy 
of it had been certified and delivered by Capt. Ballard tothe 
prize mafter of one of his prizes. There was full proof that 
L’ Ami de la Liberte had received fome guns from L’ Ami de 
la Point-a-Petre, when they firft met, by appointment, in Sa. 
vannab river, and that fhe had been fupplied with ammunition, 
&c. within the jurifdiation of the Umited States. lt did not 
appear, that fhe had gone into any other than an American 
port, though fhe had made repeated cruizes, before the cap- 
ture of the Afagdalena ; and there were ftrong circumftances 
to fhew, that fhe was ftill owned by Sinclair, though fhe had 
been employed by Admiral Vanffable. 
3d. In relation to the concert of the two fchooners, and the 
capture of the Magdalena, it appeared, that before Capt. Bal. 
lard’s vefle| was fit for fea, it had been generally reported, and 
believed, and there was fome evidence that Sinc/air had declared, 
that fhe was deftined as a concert, to cruize with Capt. Ta/- 
bot ; that Capt. Talbot had received a letter from Sinclair, di- 
recting him to proceed to Savannah river, and there wait for 
Capt. Ballard, in whofe veffel Sinclair meant to fail; that, ac- 
cordingly, fome days afterwards Capt. Ballard’s veflel hove 
in fight off Savannah, when Capt. Talbot faid, “ there is our 
owner, let us give him three cheers ;” that both veflels went 
to 


* The words of the law are thefe: ‘* Whenfoever any citizen of this 
** Commonwealth, fhall, by ceed in writing, under his hand and 
**feal, executed in the prefence of, and fubfcribed by, three wit- 
** nefles, and by them, or two of them proved in the General Court, 
* any Diftrict Court, or the court of the County or Corporation where he 
** refides, or by open verbal declaration made in either of the faid courts, 
** to be by them entered of record, declare that he relinquifhes the cha- 
* racter of a citizen, and fhall depart out of this Commonwealth, fuch 
** perfon fhall, trom the time of his departure, be confidered as having 
“* exercifed his right of expatriation, and fhall thenceforth be deemed ne 
“eitizen.” Paffed 23d Dee. 1792. 
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to Tybee Bar, and failedmore than a miléabove'the light houfe, 1795. - 
where four cannon and fomie fwivels were taken from on board WA-~Y 


of Capt. Lalbet’s veffel, and mounted on board L’ Ami de la 
Liberte that Sinclair left the veffels in the river, and they foon 
after failed together, as concerts, upon a cruize; and that, ac- 
cordingly, before the capture of the Magdalena, they had 


_ jointly taken feveral prizes, ahd, particularly, the Greenock, 


‘which was taken’by them *on the 15th of May, only two. 
days before'the capture of the Adagdalena, and the Fortune 
der Zee, which was taken the very day after her capture. It 
appeared, that the A/agdalena was firft taken poffeffion of by 
Capt. Ballard, who left a part of his erew on béatd ‘of her; 
but Capt. Taibét wasthen in fight, and, coming up in about an 
hour afterwards, he, alfo, took poffeflion of the brigantine, and 
placed a prize mafter and fome of his men on board. “Fhe 
two privateers continued together for feveral days, making 
fignals occafionally to each other; and, finally, Capt. Ballard 
alone accompanied the prize into Charlefton. .. ©. 

The caufe was argued by Jngerfoll, Dallas and Du Ponceau, 
for the Appellant; and by £. 7i/ghman, Lewis.and Reed (of 
South-Carelina) for the Appellee. 

On the faéts the controverfy was—W hether the two fchoo- 
ners were, or were not, owned by American citizens? and 
were, or were not, illegally outfitted in the United States? The 
queftion of ownerfhip turned upon the fairnefs and’ reality of 
the fale of L’ Ami de la Point a Petre, to Samuel Redick; 
and the truth of the allegation, that L’ Ami de la\Liberte,“had 
been purchafed and commiffioned by Admiral’ Vanfiable for the 
fervice of the French Republic: And the queftion of illegal 
outfit, being conceded as to Captain -Ballara’s veflel; depen 
as to Captain Ya/bet’s veflel, upon the circumftances, which 
have been récapitulated. On the law, the following pofitions 
were taken in favour of the Appellant*. I. That. 


* Before the principal argument commenced, the two following points 
eccurred : ‘4 

i, The couafel for the Appellee, offered to give in evidence, a certifi- 
cate of the collegtot of the cuftoms of the port of Char/-fon, tating, that 
it appeared by his official books, that the,duties on the cargo of the Mag- 
dalena, had been paid by the Appellee, But it was objected, for the Ap- 
pellant, that the Colleétur’s certificate could not be admitted to prove 
the fa&t; the entry itfelf from tbe record, muft beexemplified- Befides, 
the Collector is not an officer appointed to ceriify a’ tecord 5 and asa 
witnefs, the ppofite party fhould have had an opportunity to crofs ex- 
amine him. Independent, therefore, of any queftion, whether new evi- 
dence can be received on an appeal in this coutt, the certificate is inad- 
miffible. . 


Tue Court rejected the certificate, on the 1] ground ; and WiL- 
SON, Fuftice, added, that-he thought, atall ey it Was premature to 
offer the ewidence in this ftage of the caufe, ~ motion was renewed 

after 
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1795. ‘1. That the courts of the United States have no jurifdidion 
~~ of the caufe, becaufe the capture of the Magdalena as prize, 
and carrying her in for oy bine were aéts performéd un- 
der the authority of the French Republic ; the fubjee of the 
capture ig the property of an enemy of the Freach Republic; 
and, upon general principles, as well-as by pofitive’ 
the captor had a right to bring ‘the prize into an American. . 
port. The commiffion of Captain Tafbot is granted by a “res 
gular organ of the government of France, and if France re. 
cognifes him as a citizen, (though America may have a right in 
the abftraét, to controvert with Fraace as a matter of ftate, 
the act of expatriation) no neutral power ean contradi& the 
fact for the purpofe of trying the validity of tMe prizes of the 
Republic by a teft, which is ftritly municipal in every coun- 
try, in fubftance, forms and operation. 1 Com. Dig. 269. The 
courts of a neutral country may undertake to determine quef- 
tions of piracy; or queftions ef reftitution, where (as in the 
cafe of Gla/s et alverfus the Betfey, ant. p. 6.) the property of its 
own citizens, or of the citizens of another neutral nation, has 
been wrongfully feized, and brought within its ple 
or queftions arifing from a violation of the neutral jurifdi@ion 
of the country, as in the-cafe of the Grange, which was cap- 
tured in the bay of Delaware; but no neutral power can deter- 
mine a queftion of prize, upon a capture on the high feas by a 
belligerent power from his enemy. 4 /nf. 154. 2 R. 3 fol. 2. 
Bynk. Q, F. pl. 1. 17. 2 Wood. 454. Lee. att. Sir Le Fenk, 
714. Thus, there is no jus poffliminium in a neutral port; 
Vatt. b. %. e. 14. f: 208. p. 8g. and America, as 2 neutrel pow- 
er, cannot award reftitution in this cafe, unlefs two things are 
eftablithed, 1ft, that the Plaintiff isin amity with America, and 
24, that France is in amity with Holland. 4 In/?. 154. Befides, 
France, by the 17th article of the treaty, has a right to bring 
intos and carry from, an American port, all the prizes that the 
takes from her enemies. That the Dutch owners of the veflel 
were enemies of France is notorious 4 but, ftill, the veflel muft 


be 


af er the court had affirmed the decree of the court below, but with no 
greater fuecefs. . ' 

{\. It was objedted by Dallas, for the Appellant, that the record was 
not tranfmitted, agreeably to the direttious ofthe judicial act, the 19th 
fection providing, that “ it fhall be the duty of Circuit Courts, incaufes 
in equity aod of admiralty and maritime jurifdiction, to caufe the facts, 
on which they found their fentence, or decree, fully to appear upon the + 
record, &c.” which had net been done. It is true, that the pleadings 
e<aibits, and femtences are certified by the clerk, not by the judges; and 
there may have been oral teitimony in the inferiorcourts. Reed, anfwer- 
ed, thatevery thing a appeared below, now appeared here, un- 
der the feal of the Ciredit Court. 

After fome difeuffidn, however, the defire of the partics to obtain a de- 
cfion on the merits, prevailed, and the objection was waved. The point 
has been fince argued and decided, imthe cafe of /Vi/cart et al-v. Dauchy, pop. 
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be a prizes according to the law of nations, excluding Captures 1795. 


within a neutral boundary, &c, That queltian, however, when 
the capture is made on the high feasy bya belligerent power of 
the property of his enemy, can only be decided by the courts of 
the country of the captors; and to examine the right of the 
French Republic to iflue a commifion within her own domi- 
nions, to a perfon recognized and claimed by her as a citizen, 
is a dire€t attack upon the fovercignty and independence of 
France. It is urged, however, that Capt, Ta/bet’s vefle] was, 
in fact, an American privateer, illegally fitted out in an American 
port; the facts do not fupport either branchof the allegation ; 
but even in that point of view, if there was.a commiffion from 
the French Republic, the capture cannot be deemed piracy: 
and fince paffing the act of the 5th of June 1794, (3 Vel. p. $8.) 
there isa orutiian for punifhing illegal outhts ; but not for re- 
ftitution of their primes, taken under a foreign commiffion, by 
foreign fubjects. -Upon a capture under a commiffion, to 2 
French citizen, indeed, whether he is a native citizen or natural- 
ized, the thing muft be the {ome in effect, to forcign neutral 
powers. Every writer fupports this opinion, where the prize 
is carried infra prefidia; and the American portsare infra prefi- 
dia (a place of afylum and fafety) for French prizes, by virtue 
of the treaty. But even if the commiffion had been given to an 
American citizen, it would have been confiftent with the ulage 
of nations ;—every nation, (for inftance, Rufia and England) 
employing foreign officers and feamen' in their privateers and 
fhips of war; and America herfelf, it will be remembered, em- 
ployed La Fayette, and atrainof French officers, previous. to 
her alliance with France. See 13 Geo. 2 aa ¢ > I, 17 vol, 
Stat. at Large 358. Lex Mer. 318. Citizenthip de facto, is 
enough for the obje&t contemplated ; and Bugland provides that 
the herfelf may navigate her privateers with three fourths fo- 
reign feamen. 13 Geo. 26. 3. ; 

il. That Samuel Redick and Captain Talbot had expatriated 
themfelves, and become French citizens; fo that the former 
might lawfully own, and the latter might lawfully command, 
a French privateer, for the purpofe of making prize of thips be- 
longing to the enemies of France. The right of expatriation 
is antecedent and (uperior to the law of fociety. “It is implied, 
likewifey in the nature and object of the focial cisinpadt, which 
was formed to fhield the weaknefs, and tofupply the wants of 
individuals—to prote&t the acquifitions of human induftry, and 
to promote the means of human happinefs. Whenever thefe 
purpofes fail, either the whole fociety is diffolved, or the fuf- 
fering individuals are permitted to withdraw from it. There 
are two memorable inftances of the expatriation of entire na- 
tions (independent of the general couife of the patriarehial, - or 
paftoral 
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1795- paftoral life) the one in ancient, and the other in modern ftory, 
wen When the Perfians approached Athens, the whole Athenian 
nation embarked in the fleet of Themiftocles, and left Attica, 
for a time, in poffeffion’of the Perfians. Plut. in vit. Themift. 
Trav. of Anachar. vol. p. 268. In the year 1771, a 
whole nation of Tartars, called * Tourgouths,” making 50,000 
- families, or 300,000 fouls, emigrated from the banks of the } 
Wolga, in Ruffia, and, aftera progrefs of inconceivable diffi- 
culty, fettled in the dominions of the Emperor of China, whe 
hofpitably received them, and erected a monument on the ff 
to commemorate the event.» Col, Mag. for Feb. 1788. Bas 
the abftraét right of individuals to withdraw from the fociety 
of which they are members, is recognized’ by an uncommon 
coincidence of opinion ;—by - writer, ancient and ‘mo- 
dern; by the civilian, as well as by the common-law lawyer; 
by the philofopher, as well-as the poct: It is the law of nature, 
and of nature’s god, pointing to “the wide world before us, 
where to chufe our place of reft, and Providence our guide.” 
2 Bynk. 125.. Wickefort, b. ¥. eG p. 116. Grot. b. 2. 5. fo24. 
par. 2.3. Dig. de cap. et poft. Law. 12. f. 9. Wick. b. i. fran. 
p- 244. Puy b. 8. 1.¢.11. f--3. p. 862. 1 Fred. Code. 34. 5.2 
vol. 10. 1 Gill, Hift. Greece. With this law, however, human 
inftitutions have often.been at variance; and no inftitutions 
more than the feudal fyftem, which made the tyranny of arms, 
the bafis of fociety 5 chained men ‘to the foil on which they 
were born; and converted*the bulk of mankind into the vil- 
leins, or flaves of a lord, or fuperior. . From the feudal fy/tem, 
{prung the law of allegiance; which purfuing the nature of its 
origin, refts on Jands; for, when lands were al/ held -of the 
Crown, then the oath of allegiance became appropriate: [t was 
the tenure of the tenant, or vaflal. Blac. Gom. 366. The oath 
of fealty, and the ancient oath of allegiance, were, almoft the 
fame; both refting on Jands§ beth defignating the perfon to 
whom fervice fhould: be tendered; though the one makes-an 
exception as to the fuperior lord, while the other is an obliga- 
tion of fidelity againft all men. 9 Bl. Com. 53. Pal, 140. 
Service, therefore, was alfo an infeparable concomitant of feal- 
ty, as well as of allegiances The oath of fealty could not be 
violated without lofs. of lands; and as all lands were held me- 
diately, or immediately, of ‘the foyereign, a violation of the 
oath of allegiance, was, in fa&t; a voluntary fubmiffion to a 
ftate of outlawry. Hence arofe the doétrine of perpetual and 
univerfal allegiance, When, however, the light of reafon was 
fhed upon the human mind, the intercourfe of man became 
more general and more liberal; the military was gradually 
changed for the commercial ftate; and the laws ‘were found a 
better protection for perfons and property, than arms, But 
even 





Se i 


i ee 


7 wFweeF wt Sy «+ Vv 6S US SS hCom 


4 
l 
$ 
j 
: 
4 
) 











Supreme Court .of the United. States. “1, 


even while the practical adminiftration of government was.thus 


reformed, fome portion of the ancient theory was preferveds and, Je ; 


among other things,the doétrine of perpetual all remained, 
with the fictitious tenure of all lands from the Cro ' pn ps 
it. Yet, it is to be remembered, that whether in its ori- 
gin, or in its artificial ftate, allegiance,.as well as. fealty, 
refts upon /ands, and it is due to perfons. Not fo, with 
refpect to Citizenfhip,. which has arifen from the diffolu- 
tion of the feudal. fyftem; and is a fubftitute legiance, 
correfponding with the new order of things. . Allegiance and 
citizenfhip, differ, indeed, in almoft every characteriftic. Ci- 
tizenthip is the effe@ of compact; allegiance is the offspring 
of power and neceflity. Citizenthip isa political tie; allegiance 
is a territorial tenure, Citizenfhip is the charter of equality; 
allegiance is a badge of inferiority. Citizenfhip is conftitu- 
tional ; allegiance is) et: Citizenthip is freedom ; alle- 
giance is fervitude. Citizenfhip is communicable; allegiance 
is repulfive. Citizenfhip may be relinquifhed ; allegiance .is 
erpetual. With fuch effential differences, the do&trine of al- 
Caees is inapplicable to a fyftem of citizenfhip; which it can 
neither ferve to controul, nor to elucidate. And yet, even 
among the nations, in which the law of allegiance is the moft 
firmly eftablifhed, the moft pertinacioufly enforced, there are 
ftriking deviations that demonftrate the invincible power of 
truth, and the homage, which, upder every modifieation of go- 
vernment, muft be paid to the inherent rights of man. In Rui- 
fia, the volunteers who fupply the fleet with officers, or lite- 
rary inftitutions. with profeffors, are naturalized. In Poland, 
an American citizen has been made Chancel'or to the Crown. 
In France, Mr. Sartine, who was Minifter of Marine, and Mr. 
Necker, who was Minifter of Finances, were adopted, not na- 
tive, fubjeéts. In England, two years fervicein the navy, ip/o 
facto, endows an alien with all the rights of a mative. Thefe are 
tacit acknowledgments of the right of expatriation, vefted in 
the individuals; for, thongh they are inftances of aaepeee» 
not of difcharging, fubjets; yet, if Great Britain (ex 
gratia) protect a Ruffian naturalized byefervice; in her fleet, 
it is obvious that fhe cannot do fo without recognizing his right 
of.expatriation to be fuperior to the Emprefs’s right-of alle- 
nies But it is not only in a negative way, that thefe devi- 
in fupport of the general right appear.. The doétrine is, 
that allegiance cannot be due to two fovereigns; and taking an 
oath of allegiance to a new, is the ftrongeft evidence of with- 
drawing allegiance from a previous, fovereign. Thus, Louis 
XIV. received his own guondam fubjeés, the.two Fidlers, as 
Ambafladors., Dr. Story, an Englifhman, was fent to England 
as the minifter of Spaim,- And in many nations the conditions 
on 
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t on which ap expatriation may be affected {fuch as paying a tax 
es or Sevine a portion of prnnenng behind) are actually preferib. 


ed. Independent, however, of thefe inftances, in countries 
bound by the law of allegiance, it is to be confidered, what are 
the rights of citizenfip on the fudjet; and like every other 
queftion of citizenfhip, it depends on the terms. and. {pirit 
- of our focial compaét. The American Confederation is a com- 
plex machine, and /ué generis. It creates joint federal pow- 
ers; but ityecognizes fepaiate ftate powers :. [t.is confederate 
to fome purpofes ; but confolidated to other purpofes. The for, 
mation of every focial compact is prefumed, however, by ele- 
mentary writers, to, be a furrender of fo much, and no more, of 
private rights, as are neceflary to the prefervation and opera. 
tion of the government; but thisprinciple is not left with us 
to mere implication ; it is formally declared in many ftate con. 
ftitutions in favor of the people; and in the Federal Conttim- 
tion, it is declared in favor of the States, as well as of the peo- 
ple. With refpedt, then, .to the rightof emigration, it hasbeen 
under the confideration of .the people and. government of the 
Union, from the moment of their birth, as an independent.na- 
tion; infomuch, that the refufalto pafs. laws for the encou- 
ragement of emigration to America, is. charged. asa proof of 
tyranny and oppreffion, in the enumeration of the grievances, 
which produced and juftified the revolution. The. articles of 
Confederation contain not any claufes, exprefsly granting, or 
reftraining, the power and right of naturalization and emigra- 
tion; but they contain an exprefs refervation of all powers in 
favor of the States individually, which are not, in terms, trans- 
ferred to the Union. An_ infpection of the feveral ftate con- 
ftitutions will prove, that, in fome form or other, the principle 
has been recognized by every member of the Confederation ; 
and the Conflitution of Reageaene explicitly provides, that. 
no law fhail be pafied. prohibiting emigration from the ftate, 
This is, perhaps, the only direét expreflion.of the public fenti- 
ment on the fubjeét; but the very filence that prevails ftrength- 
ens the argument. The power of naturalizing has been velted 
in feveral of the ftate governments, and it now. exifts in the 
general government; but the power to reftrain or regulate the 
right of emigration, is no where furrendered by the 4 
and, xt muft be repeated, that, what has not been given, 
not to be aflumed. It may be faid, however, that fuch a 
er is neceflary to the government, and that it.is implied in the 
authority to regulate the bufinefs of naturalization. In con- 
Sdoring thefe pofitions, it_muft be admitted, that although an 
individual has a right to expatriate himfelf, he has nota right 
to feduce others from their country. Hence, thofe who forci- 
bly, or feductively, take away a citizen, commit ap act, pom 
; orms 
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forths a fair objet of municipal police; anda confpiraty, or 
combination, oe heat country, might,” likewife be 

guarded againft. ‘Such laws would not be an infraétion of the 
natural right of individuals ; for, the natural rights of man are 
perfonals he has no right to wi// for others, ‘and he does fo, 
in effect, whenever he moves the mind of another to his pur- 
pofe, by fear, by fraud, or by perfuafion. "The Eaglifh law 
and the law of*Pennfylvania, therefore, punith kidnapping, and 
tranfporting, or feducing, artifts, to fettle abroad as crimes. 4 
Bl. Com. 219. 166, Penn. Laws 2 Vol. Dail. Edit. But this is 
all the power onthe fubje&, which a government ought to pof- 
fefs for its prefervation, The depopulation of a country by the 
fpontaneous ‘co-operating will of numbersy proves nothin 
more than that a bad government exifts, or a bad foil is inha- 
bited. Such an event, however, is too remote a poffibility, 
to be any where a fubje& of apprehenfion; and, with refpedt to 
America, it is vifionary indeed! If then, the power Of reitrain- 
ing emigration is not neceffary to the exiftence-of government, 
much may be urged to fhew, that it is a power of too delicate 
a nature to be trufted by the people to the integrity of any 
government ; fince, by fepiflative regulations, the exercife of 
the right might be rendered fo difficult, that the right itfelf 


ail 
a 


would be put in everlafting abeyance. Nor is*there any » * 


tial coincidence in aypowet to regulate natdralization, i 
a power to regulate emigration 5 fo that the gtant of the for 
fhall be deemed to include the latter. The idea of admitting, 
and the idea of extluding, are not analogous. As to the point 
of policy, ifa man withes to leave a country, he is not likely to 
remain in it, by force, beneficially to ‘the ftate. ‘The’ charadter 
of the migrating individual can have no influence on the right; 
his private motives of intereft, or of pleafure, do not affe& the 
community; and it is of no importance to what ‘country he 
goes. The mément he has expatriated himfelf, the ftate is no 
longer interefted, no longer®refponfible for his conduct; the 
legature, which bound them, 7s fevered, and can never again be 
united, without their mutual confent: The emigrant has be- 
come an alien. But in the a& of naturalization, every com- 
munity has a right totally to reje€&t applications for admiffion ; 
or to preftribe the terms; and then the character ef the appli- 
cant, the motives of emigration from hs old country, and the 
evidences of attachment to his new one, are all to be confider- 
ed. Let it, however, be fuppofed, for a moment, that the grant 
of the naturalization power embraces a power of regulating 
emigration, the queftion fti]l remains, has the power oF regula- 
ting emigration been exercifed by Congrefs? And if it has not 
been exercifed by the department of governmetit, to which alone 
even by implcatiorl, ft is granted, what “authority has the 
court 
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court to interfere upon the fubject? That theapower has not 
been exercifed by Congrefs is conceded ; and if the court inter- 
feres, it will be a legiflative; not a judicial, a&t: For, although 
it is contended, that the law of mations furnifhes rules to fup- 
ply the filence of the legiflature, there is fcarcely a fubjedt, to 
which the jurifdiction of Congrefs extends, that might not, on the 


‘ fame dotrine, be regulated, without the interpofition of that 


body. Thus, Congrefs has power to define and punifh piracies, 
felonies committed on the high feas,-and offences againft the 
law of nations; and yet, without the exercife of that power, the 
law of nations would fupply rules as applicable to thofe cafes, as 
to the eafe of éxpatriation. But naturalization and expatriation 
are matters of internal police; and muft depend upon the muni- 
cipal law, though they may be illuftrated and explained by the 
principles of general jurifprudence. It is true, that the judi- 
cial power. extends: to a variety of objeéts; but the Supreme 
Court is only a branch of that power ; and depends on Congrefs 
for what portion it fhall have, except in the cafes of ambafla- 
dors, &c, particularly defignated in the conftitution. The 
power of declaring whether a citizen «fhal] be entitled in an 

form to expatriate himfelf, or, if entitled, to prefcribe the form, 
is not given to the Supreme Court; andy yet; that power will 
be exercifed by the court, if they fhall decide againft the. expa- 
triation of Captain Talbot. Let it not, after all, be underftood, 
that the natural, loco-motive, rightof.a free citizen, is inde- 
pendent of every focial obligation. In time of war, it .would 
be treafon to migrate to an.enemy’s country and join his forces, 
under the pretext of expatriation. 1 Da/l Rep. 53.and, even in 
time of peace, it would be reprehenfible (fay the writers on the 
law of nature and nations) to defert a country labouring under 
great calamities. So, if a man acting under the obligations of 
an oath of office, withdraws to elude his refponfibility, he chan- 
ges his habitation, but not his citizenfhip. . It is not, however, 
private relations, but public rela@fions; private refponfibility, 
but public refponfibility; that.can affect the right: for, where 
the reafon of the law ceafes, the law itfelf muft, alfo, ceafe. There 
is not a private relation, for which a man is not as Jiable by lo- 
cal, as by natural, allegiance ;—after, as well as before, his ex- 
patriation: He muft take-care of his family, he muft pay his 
debts, wherever he refides; and there is no fecurity in reftrain- 
ing emigration, as to.thofe objects, fince, with refpeét to them, 
withdrawing is as effectual, as expatriating. Nor is it enough 
to impair the right of expatriation, that other nations are at 
war; it muft be the country of the emigrant. No nation has 
a right to interfere in the interior police of another : the rights 
and duties of citizenfhip, to be conferred, or releafed, are mat- 
ter of interior police; and, yet, if a foreign war could affect 
the 
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the queftion, every"time that a freth power entered intoawat,a 1795. 


new reftraint would be impofed upon the natural rights of the 
citizens of a neutral country; which, confidering the conftant 
warfare that afflicts the world, would amount to a perpetual con-. 
troul. But the true diftinétion appears to be this :—The ci- 
tizens of the neutral country may ftill exercife the right of ex- 
yatriation, but the belligerent power is entitled to fay, “ the 
a&t of joining our enemics, flagrante bello, fhall not be a valid 
a&t of expatriation.” By this conftruétion, the duty a na- 
tion owes to itfelf, the facred rights of the citiz-r, the law of 
nations, and the faith of treaties, will harmonize, though mov- 
ing in diftin€& and feparate courfes. To purfue the fubjeé& one 
ftep further: A man cannot owe allegiance to two fovereigns. 
1 Bi. Com. hecannot be citizen of two republics.. [fa 
man has a right to expatriate, and another nation has a right 
and difpofition to adopt him, it is a eompact between the two 
parties, confummated by the oath of allegiance. A man’s laft 
‘will, as to his citizenfhip, may be likened to his laft will, as 
to his eftate; it fuperfedes every former, difpofition; and when 
either takes effeét, the party, in one cafe, is naturally dead, in 
the other, he is civilly dead ;—but in both ¢afes, as good chrif- 
tians and good republicans, it muft be prefumed that he rifes 
to another, if not toa better, life and country. An act of ex- 
patriatior, likewife, is fufceptible of various kinds of proof. 
The Virginia law has feleéted one, when the ftate permits her 
citizens yart; but itis mot, perhaps, either the moft au- 
thentic, or the moft conclufive that the cafe admits. It may 
be done obfeurely in a diftant county court; and even after the 
emigrant is releafed ftom Virginia, to what nation does he be- 
long ? He may have entered. no other country, nor incurred 
any obligation to any other fovereign, “Not being a citizen 
of Virginia, he cannot be deemed a citizen of the United States. 
Shall he be called.a citizen of the world; a human balloon, 
detached and buoyant in the political atmofphere, gazed at 
wherever he pafles, and fettled wherever he touches? But, on 
the other hand, the act of fwearing allegiance to another fo- 
vereign, is unequivocal and conclufive; extinguifhing, at 
once, the claims of the deferted, and creating the right of the 
adopted, country. Sir William Blackftone, therefore, confiders 
it as the ftrongcft, though an ineffeétual; effort to emancipate a 
Britifo fabjeét from his natural allegiance ; and the exifting 
conftitution of France declares it exprefsly to be a criterion of 
expatriation. The fame principle operates, when the naturali- 
zation law of the United States provides, that the whole cere- 
mony of initiation thal] be performed in the American courts ; 
and if it is here confidered as the proof of adoption, fhall it not 
be confidered, alfo, as the teft of expatriation? If America 
Vou. LI. U makes 
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makes citizens in that way, fhalt we net Mow toother nations, 
the privilege of the fame procefs? | ‘In thort, to admit that 
Frenchmen may be made citizens by an ‘oath of allegiance to 
America, is, virtually, to admit, that Americans may be expa- 
triated by an oath of allegiance to France, After this difcuffion 
of principles, forming a neceflary bafis for the facts in this Cafe, 
itis infifted, 1ft, That Fa/bot was a naturalized citizen of the 
French Republic at the time of receiving a commiffion to com. 
mand the privateer, and of capturing the Magdalena. He left 
this country with the defign to emigrate; and the act of ex 
triation muft be prefumed to be regular, according to the laws 
of France, fince itis certified by the municipality of Pointe 
Pitre, by the French Conful, and by the Governor of Guada. 
loupe. 2d, That Redick was alfo, a naturalized citizen of the 
French Republic when he purchafed the vefiel, and received a 
commiffion to employ her asa privateer. 3d, That Ballard’, 
expatriation and commiffion, however doubtful, cannot affeé 
Talbot and Redick. But ftill, it is objeéted, that thefe aéts of 
expatriation, thefe commiffions, aré all’ fraudulent and void. 
In private contraéts, in fubje&ts of municipal regulation, in 
matters of meum et tuum, the tule is clear, that re om 
every thing, and the fraud may be Collected from'circu e 
But is fraud to be prefumed in a confi& of national rights? It 
is faid, that a nation cannot be confidered in the light of pirates; 
t Woed. fo a mation cannot commit fratids. Let the i 
be turned as it may, it will reft on this grown d France any 
authority to naturalize, or to commiflion, Talbot and Redick? 
America is deeply interefted, at leaft, in withholding a concef: - 
fion, that any other nation, but France, can decide that quef- 
tion. The validity of her own naturalizations, the authentic 
of her own commiflions, and the claims of her imprefied fea- 
men, are all involved. France, then, is exclufively to judge; 
fhe granted the authority, fhe can refcind ity, fhe can punith any 
abiite ef it; andto her government muft be the appeal, if Ame- 
rica, or any other nation, has fultained an injury by it. If, 
indeed, on the pretext of fraud in the perfons who obtain a 
French commiffion, our courts may annul them, where will 
the inquifitorial cenforfhip terminate ? Britifh patents of deni- 
zation, as well as French acts of naturalization; and every 
commiffion of the officers of a public fhip of war, as well as of 
a privateer, will be alike fubject to our fupreme controul.. But 
even the allegation of fraud, is unfupported by any reafonable 
degree of evidence. The firft circumftance relied on, is, that 
the acts of naturalization, bill of fale, and commiffion to cruize, 
were in the cuftody of Capt. Ta/bot on board the privateer, and 
not held by Redick, at Point a Pitre. But, furely, every pri- 
vatcer muft be always ready to prove her ownerthip and‘au- 
thority 
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thority, to refcue her from the imputation of piracy, and to en- 


title her to fell her prizes. Again, it is faid, that Redick had Vay 


no agent in America. But it is fufficient to anfwer, that the 
Captain of a privateer is the natural agent for the owner; that 
it idle to expect that the owner of a cruizing veffel thall have 
an agent in every port, at which fhe may touch; and that, in 
fact, Redick had feveral agents in Charleffon. Itis added, as 
circumftances for fufpicion, that Ta/hot has not proved that his 
veffel was not fitted out inthe United States, whereas the 
proof of the affirmative lay with Appellee; the articles on 
board Talbot's veflel, if not put on board at Guadaloupe might 
have been for trade; and Redick, a bena fide purchafer, Sught 
not. to be affected by an illegal outfit: 2 £/p. 282. 3 Wood, 
013. Bl. C. 262. 1 T. Rep. 260. 3 T. Rep. 437. 2 Wood. 412. 
431- Hard. 349. Cowp: 341. 2 1. Rep. 750. that proof is not 
made of notice of the fale to Redick, whereas it appears that 
Sinclair and Wilfon were a&tualiy informed of the tranfaction ; 
and that Sinclair and Wiifon have not been produced as wit- 
nefles by the Appellant, whereas it was the duty of the Appel- 
lee, if he thought their teftimony material, to examine them, 
and he had the fame means to compel their attendance. 

I[I. That the capture being made by Captain Talbot, not- 
withftanding the participation of Captain Ballard, the veflel is 
a lawful prize. If, indeed, Talbot and Redick were regular] 
naturalized by France, if the veflel was regularly fold to Red 
ick, and commiffioned. by the French government, it is obvious 
that the validity of the capture can only be impeached, by the 
circumftance of Capt. Talbot's conforting with Capt. Badlard, 
That point may be confidered in two ways: 1ft, Confidering 
Captain Ballardas aéting under colour of a cofmmiiiion ; 2d, 
Confidering Captain Ballard as acting without any authority at 
all.— tft, The commiffion which Bailard held, was, at leaft, 
fufficiently colourable to juttify Za/bet the commander of a 
French privateer, imaffociating with him cgainft the enemies 
of France. A general order, indeed, is a fufficient commiffion, 
where there is evidence a perfon intended to a&t under it. 2 
Vatt. f. 224. 5.6. But he not only held a commifiion, but hz 
was employed by the French government iteif, failed under 
French colours, and in the character of a Frencb veflel had 
been permitted freely to leave and enter the American ports. It 
is true, thatit is eventually difcovered that he -had elandeftine- 
ly fitted out his vefiel, in violation of the laws of the United 
States; but Talbot had no right to queftion the validity of the 
commiffion, nor the legality of the outht; and even fuppofing 
Talbot did affift in the outht of Ballara’s vellel, that, as a fub- 
ftantive offence, might render him amenable to punifhment in 
our courts, but it could not vacate his French commifion, nor 
render him, as a French citizen, a pirate throughout the — 

he 
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1795- The valrdity of the commiffion and the legality of the outfit are 
Wwyw queftioned, however, by a Dutch fubjedt, before an American 


tribunal ; and yet, fuch a plea would not be fuftained in France, 
and could not be allowed even in Holland. With refpe&to 
America herielf, whatever punifhment fhe denounces, for a 
violation of her neutrality, fhe may inflict ; but on principles 
of juftice, the cannot convert one crime into another, an ille- 
gal outfit into piracy; fhe cannot punifh for holding a commif- 
lion, recognized by the authority that iflued it; fhe cannot 
make an innocent man (for inftance, Redick, the owner of the 
privateer) refponfible for a guilty one; fhe cannot impair the 
right, or confifcate the property, of a man a¢ting under a dueau- 
thority, in order to punifh a man acting without due authority; 
and fhe cannot punifh a man for aflociating out of her jurif- 
diétion, with another, contrary to her laws, but confiftently 

with the laws of the country to which he belongs, But what 

more did Za/bot do, than is juftiflable on the principle of ftra- 

tagem by the laws of war? It is illegal to outfit a veffelof 

war within the United States under colour of a French commif- 

fion; and, yet, atter the veflel is outfitted, and on the high 

feas, may not an officer of. France, without vacating his com- 

miffion, employ her? Foreigners are often retained as {pies, 
and fometimes prefled into the fervice of.a belligerent power. 

Vatt,B. c. f. p- 593) §57- Grot.. Puff. Heinec. 170. 

Why may they not be employed as conforts in cruizing? A 

colourable commiffion was deemed fufficient to refcue Captain 
Ballard from a conviétion for piracy; and if for that purpofe, 
it ought furely to be fufficient tofave Ta/bot, or rather, indeed, 
Redick, the party really interefted, from a charge of piracy, 
the forfeiture. of his commiffion, and the lofs of the 
prize. Where there is a commiffion, there can be no piracy. 
2 Wocdes. 425.. 2 Sir L. Fenk. 754. Moll. 64. and cap- 
ture by deputation under colour of a commiffion is no piracy, 
thongh the fhip is carried into the port of a friend.—z 
Woddles. 426. Moll. B. 1. ¢. 4. f. 19. p. 65. The cafe in 9 
Vern. 592, quoted for the Appellee, is the cafe of Englifsmen, 
acting as fuch, though under a Savey commi ion, againft friends 
of England; whereas the prefent cafe is that of an American, 
having lawfully expatriated himfelf, and after becoming a 
French citizen, recewing as fuch a commiffion, and making 
prize, ina French veflel, of the property of the enemies of 
France. But even on the point of the commiffion, it is faid 
in the eafe,that the prize might enure as a droit of Admiralty, 
on the principle of capture from an enemy, by an uncommif- 
fioned veficl. 2 Woodes. 433. And there are fome authorities 
that go the length of faying that capture by a neutral, where 
there is a commitiion, is good. Lex Merc. 227. Com. Dig. 














hat 
ra~ 


ain 
fe, 


he 


uid 


if. 


1€S 


ig. 








Supreme Court of the United Staws. 149 


269. 2d. But letit be fuppofed, in the fecond place, that cap- 1795, 
-tain Ballard had no authority at all, this will not deftroy captain Wary 


Talbot’s right of . A piratical capture does not, it is 
agreed, alter the property; 2 Wood. 428 to 431. and as Bal- 
lard, in that cafe, had no right to feize the veffel, it ftill re- 
mained the property of the Dutch owners, liable to be feized 
any where bythe French, their public enemies. Vatt. B.. c 
Burl. 219, 222, 225. Lee on Capt. 206. 2 Val. 
261. If, indeed, a friend’s property is retaken from a pirate, 
the friend fhall only pay falvage; but if an enemy’s property is 
fo retaken, the right becomes entire and abfolute in the re-captor. 
It would .be war in a neutral country, fay the authorities, to 
fecure within her territory the {poils of one of the Belligerent 
parties; and is it not a greater partiality, a more ftriking ag~- 
greffion, to attempt to do fo on the high feas? It.can only 
by an extenfion of her neutral jurifdiétion, that the United 
States can pretend to invalidate the capture, becaufe the pro- 
perty was in the poffefion of Ballard, att American citizen; 
and furely, the unlawful act of her own eitizen can give no 
right. or, authority to the United States, at the expence of the 
right and authority of a foreign nation. If, upon the whole, 
Ballard bad a-colorable commiffion, it juftified Talbot; if he 
had no. commiffion, his mifconduct on the high feas, cannot add 
to the fafety of the property of the Dutch, nor enlarge the ju- 
rifdiétion and power of the United States; and even if Tadbct 
had conforted with Ballard, an avowed pirate, the prize would 
be good as. adroit of the Freach Admiralty, though perhaps 
neither of the captors acquired a property in it. Lex Merc. 
246, Moll. b. 1, f- 10. The facts, then, are briefly, that the 
two cruizers were in company when they firft faw the Magda- 
lena ; that, for their mutual intereft, they afterwards feparated 
to purfue feparate veflels, that both were again in fight, how- 
ever, when the prize was captured, that both took pofleffion 
of her, and that both were in poffeffion on her arrival in the 
port of Gharlefion. The force of one joint cruizer is the 
force of both; and, like joint tenants, the pofleffion of one 
is the pofleffion of both. It cannot be faid, that the was firft 
captured by Ballard; far, when two fhips are in fight, both 
ate confidered as captors; both entitled to fhare in the prize. 
2 Wood. 447, Moll. b. 1, c. 2, f. 22. 2 Leon. 182, Doug. 
324, 328, and, therefore, on that footing, if Ba/lard was not 
entitled, either the whole prize velted in Talbot, or Ballard’ s 
fhare was adroit of the Admiralty of France; but America 
could have no pretence to hold, or releafe, any part of it. 2 
Wood. 432. 3. 441. 456. 2 Vern. 592. 
The Counfel for the Appellees infifted upon the following 
points: 1ft. That the capturing veflels were American proper- 


ty. 
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ty. gd. That even if the veflels were French property, the 


wrw infruments,or agents, ufed to effeét the. capture, were Ameri. 





can citizens. 3d. That both veflels were of American outfit; 
and, therefore, the capture was. illegal, qth. That, at all 
events, Ballard acquired no. right by the capture,.and that 
_ Talbot, coming in under him, could have no higher pretenfions 
than Ballard himfelf. From this. view, it willbe perceived 
that the courfe of their argument led principally to an invef- 
po cuange of the faéts; whence concluding, that the whole tran 
action was collufive and fraudulent, on the part of the owners 
and captains of the veffels, they cited authorities to thew, that 
fraud vitiates every aét, and that although fraud cannot be pre- 
fumed, it may be proved by circumftances.. 3 Cha. Ca 
Wils. 230. 3 Co. 778. 81. 1 Burr. 391. 396, 4 1s Rep. 3g. 

On the points of law, the Counfel for the Appellee, held the 
following do@rines : 

1. That Ballard and Talbot were Americans by birth, and 
had done nothing which could work a lawful expatriation,. It 
is conceded that birth gives no property in the mans but, on 
the principles of the American povernment, he may leave his 
country when he pleafes, provided it isdone bona fide, with 
good caufe, and under the regulations prefcribed by law. x 

att. B. 1 c. 19. f- 220. 221. 223.224. Grot. B. 2. c. $f: 24. 
Puff. B. 8. c. 11. p- 872, and provided, alfo, that he goes to 
another country, and takes up his refidence there, under an 
and avowed declaration of his intention. Thus, thefule is 
fairly laid down in 2 Hetmec. Bi 2. c. 10, f. 2300 Pp» 2203 res 
quiring from the emigrant not only an aét of departure, with 
the defign to expatriate, but the aé of joining himfelf to ano- 
ther ftate, But a man tnay be entitled to the right of citizen- 
fhip in two countries; and proving that he is received by a new 
country, is not fufficient to prove that his own country has fur- 
rendered him. If, indeed, it is lawful for one individual, 
any number of individuals, may exercife the right of expa- 
triation under the circumftances contended for; and, then, 
we might behold a political monfter, all the citizens of a 
country at war,‘ though the country itfelf is at peace, 
There mutt, therefore, from the nature of the cafe, be 
reftraint on this loco-motive right: and it is a reafonable 
reftraint, recognized by the beft writers, that it fhall not 
be exercifed’ either in contravention of a national com- 
pact, fuch as the American treaty with Holland, which de- 
clares that the citizens of either party fhall not take com- 
mifiions as privateers againft the other. Art, 19. or to the 
injury of the emigrant’s country. -Vatt. b. 2. ¢. 6. f 70 to 76. 
Privateering by the fubjeéts ofa neutral nation, is confidered as 
am infamous practice. bid. b, 3 ¢. 15 f: 229. and if an act 
committed 
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committed by a citizen is approved and ratified by his cotim- 1795-_ 


try, they adopt th@offence as their own. Ibid. b. 2. ¢. 6. f. 
74. The power of regulating emigration, is an incident to- 
the power of regulating naturalization. It is vefted exclufive- 
ly in Congrefs; and the Virginia Act, under which Ballard 
pretends to have renounced his allegiance, can have no effect 
on the political rights of the Union. With refpect to Taibor, 
his pretended expatriation was in itfelf an offence, and, there- 
fore, cannot be a juftification: he failed from America in an 
armed veffel, illegally fitted out, with the defign of becoming 
a privateer, agtial a nation in peace and treaty with the United 
States; and the fale of -his vetlel to Redick, was merely a co- 
lour to the general {cheme’of plunder and depredation, in which 
Redick was # partaker.- If, then, Talbot is to be ftill confider- 
ed as an American citizen, acting under a French commiffion, 
in capturing a Dutch prize, reftitution muft be awarded upon 
the principle of the decifion in 2 Vern. 592. Holland being 
at peace with America, though fhe is at war with France, 

2. That even fuppofing Talbot's expatriation, and the own- 
erfhip of his veffel, to be fufficient to authorize his own) 
vateering, the circumftances of conforting with Ballard, know- 
ing the American charaéter of Ballard and his veflel, were 
fufficient to invalidate the capture. Can it be reafonable, or 
juft, that a French privateer thould aflociate with a pirate, or 
avail himfelf of the power of America, to feize the property of 
her allies, bring that property into an American port, and, yet, 
that au American court of juftice fhould be incompetent to: re- 
drefs ‘the grievance? But the actual capture was made by 
Ballard, whofe right of capture is abandoned. © ‘Phe tortious 
a&t had been compleated before Talbot was.admitted by a frat- 
dulent concert, into a fhare of the poffeffion of the’ > and 
even when admitted,*he does not pretend to.defeat the previ- 
ous occupancy, or to controvert Ballard’s claim \of prize. 
Ballard, (pofleffed by affignment of a commiffion, which did 
not authorife capture, and which was not, in its nature affigna- 
ble) had wrongfully feized the veflel of am American friend ; 
and, furely, if at the time of fuch feizare, and before Talbot 
boarded the veffel, the Dutch owners had-a right to demand 
juftice from the United States, as againft Ballard, that right 
could not be deftroyed by any immediate confequence of the 
wrong on which it was founded; fuch as Talbot's being ad- 
mitted by the agreflor to a joint pofleffion: Befides, Talbot 
affitted in arming Ballard’ s veffel within the neutral jurifdiétion 
of the United States; and this, tozether with the concert in cap- 
turing the Aéagdalena, amounted to a relinquifhment, or for- 
feitur@, of his commithon. 

3. “Ibat neither tlic law of nations, nor the: treaty on 
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America and France, prevents the interference of the judicial 
authority of the United States, in thiscafeg and it has alread 

been adjudged, that the Diftri€& Court has Admiralty jurifdie- 
tion, both as a Prize and Inftance Court. at. 9.6 It is 
enough to repel the argument founded on the law of nations, 


- to ftate, that the queftion is not, whether the court will take 





cognizance of a capture, made on the high feas, by the citizens 
of France, of the property of the enemies” of that Republic, 
which is a queftion that can only be decided by the courts of 
the captor: but the gift of the controverfy is—-whether Ame- 
rican citizens fhall be permitted, under the ¢olour of a foreign 
commiffion, to make prize of the property of the friends of 4. 
merica, either by their own independent act, or in collufion 
and concert with a real French privateer? As to the 17th arti- 
cle of the treaty with France, giving it a fair and-rational ex- 
pofition, it cannot include prizes taken by privateers unlawfully 
equipped in the American ports; and the vefiels taken as prize, 
muft not only belong to the enemies of France, but be fuch as 


are taken bona fide by the citizens of France; which was” not 


the fact in the prefent inftance. 
~ On the 22d of Auguft, 1795, the Judges delivered their opi- 
nions /feriatim. " ‘ 

PATERSON, Fu/tice.—The libel in this caufe was exhibited 
by Fooft Fanjen, matter of the Vrouw Chriftiana Magdalena, 
a Dutch brigantine, owned by citizens of the United Nether- 
lands; and its prayer is, that Edward Ballard, and all others, 
having claim, may be compelled to make reftitution. The 
Diftrict Court direéted reftitution; the Circuit’Court affirmed 
the decree; and the caufe is now before this court for revifion. 
The Magdalena was captured by Ballard, or by Ballard and 
Talbot, and brought into Charlefton. The general queftion is, 
whether the decree of reftitution was well awarded. In difcuf- 
fing the queftion, it will be neceflary to confider the capture as 
made, 

1. By Ballard, 

2. By Ballard and Talbot. 

1. By Ballard. This ground not being tenable, has been 
almoft abandoned in argument. It is, indeed, impofible to fug- 
geft any reafon in favor-of the capture on the part of Ballard. 
Who is he? A citizen of the United States : F or, althouch he 
had renounced his allegiance to Virginia, or declared an in- 
tention of expatriation, and admitting the fame to have been 
conftitutionally done,-and legally proved, yet he had not emi- 
grated to, and become the fubjeét or citizen of, any foreign 
kingdom or republic. He was domiciliated within the United 
States, trom whence he had not removed and joined fimfelf 
to any other country, fettling there his fortune, and weer: 
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From Virzinia, he pafled into South Carolina, where he failed 1795. 
on board the armed veffel called the Ami de la Liberte. He un 


failed from, and returned to, the United States, without fomuch 
as touching at any foreign port, during his abfence. In fhort, 
jt was a temporary abfenc¢e, and not an entire departure from 
the United Stateg; am abfence with intention to return, as has 
been verified by his conduct and the event, and nota departure 
with intention to leave this country, and fettle in another. 
Ballard waspand ftill is, a citizen of the United States; unlefsy 
pefchance, he fhould bea citizen of the world. The latter 
is a treature of the imagination, and far too refined for any 
republic of ancient or modern times, If however, he be a 
citizen of the world, the character befpeaks univerfal benevo= 
lence, and breathes peace on earth and good will’to man; it 
forbids réving on the ocean in queft of plunder; and implies 
amenability to every tribunal. But what is conclufive on this 
head is, that Ballard failed from this country with aniniquitous 
purpofe, cum dolo et culpa, in the capacity of a cruizer, againft 
friendly powers. The thing itfelf was a crime. Now itis 
an obvious principle, that an act of illegality can never be cos- 
ftrued into an aét of emigration, or expatriation. At that rate, 
treafon and emigration, or treafon and expatriation, would, in 
certain cafes, be fynonimous terms. The ¢aufe of removal 
mutt be lawful ; otherwife the emigrant acts contrary to his duty, 
and is juftly charged with a crime. “Can that emigration be 
legal and juftifiable, which commits or endangers the neutralj- 
ty, peace, or’fafety of the nation of which the emigrant is a 
member & As we have no ftatute of the United States, on the 
fubje&t of emigration, I have taken up the doétrine refpe&ting 
it, as it ftands on the broad bafis of the Jaw of mations, and 
have argued accordingly. That law is in no wife applicable 
to the prefent cafe: for, Ballard, at the time of his taking the 
command of the Ami dela Liberte, and ot his capturing the 
Magdalena, was a citizen of the United States; he was domi- 
ciliated within the fame, and not elfewhere; and, befides, his 
caufe of departure, fuppofing it to have been a tota’ departure 
from andabandonment of his country, was unwarantable, as 
he went from the United States, in the character of an illegal 
cruizer.! The aé of the legiflature of Virginia, does not ap- 
ply. Ballard wasa citizen of Virginia, and alfo of the United 
States. If the legiflature of Virginia pafs an a& fpecifying the 
caufes of expatriation, and preferibing the manner in which it 
is to. be effeéted by the citizens of that ftate, what.can be its 
operation on the citizens of the United States? If the a& of 
Virginia affe&ts Ballard’s citizenthip, fo far as refpeéts that 
ftate, can it touch his citizenfhip fo far as it regards the Uni- 
ted States? Allegiaitce to a particular ffate, is one things 
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allegiance to the United States is another. Will it be faid, 
that the renunciation of allegiance to the fermer_ implies or 
draws after it a renunciation of allegiance to the latter? The 
fovereignties are different; the allegiance is different; the 
right too, may be different. Odr fituation, being new, una- 
voidably creates new and intricate queftions. _Wehave fo. 
vereignties moving within a fovereignty. Of-courfe there is 
complexity and difficulty in the fyftem, which requires a pene- 
trating eye fully to explore, and fteady and mafterly hands to 
keep in unifon and order. A flight collificn may difturb the 
harmony of the parts, and endanger the machinery of the whole, 
A ftatute of the United States, relative to expatriation is much 
wanted ; efpecially as the common law of England, is, by the con- 
ftitution of fome of the ftates, exprefsly recognized and adopted, 
Befides, afcertaining by pofitive law the manner, in which expa- 
triation may be effected, would obviate doubts, render the fub- 
je&t notorious and eafy of apprehenfion, and furnifh the rule 
of civil conduét on a very interefting point. 

But there is another ground, which renders the capture on 
the part of Ballard, altogether unjuftifiable. The mi de la 
Liberte was built in Virginia, and is owned by citizens of that 
ftate; fhe was fitted out as an armed floop of war, in, and, as 
fuch, failed from, the United States;under the command of Bal. 
lard, and cruifed againft, and captured veffels belonging to, the 
fubjects of European powers, at peace with the faid ftates. Such 
was her predicament, when fhetook the Wagdalena. It isidle 
to talk of Ballard’s.commiffion ; ifhe had any, it was@ot a com- 
miffion to cruife as a privateer, and if fo, it was.of no validity, 
becaufe granted toan American citizen, by a foreign officer, 
within the jurifdiction of the United States. Weare not, how- 
ever, to prefume, that the French Admiral or Conful would have 
iflued a commiffion of thé latter kind, becaufe it would have been 
a flagrant violation of the fovereignty of the United States; and 
of courfe incémpatible with his official duty. ‘I herefore, it was 
not, and, indeed, could not, have been a war commiffion. It 
is not neceflary, at prefent, to determine, whether aéting under 
colour of fuch a commiffion would be a piratical ofence? Eve- 
ry illegal aét, or tranfgreflion, committed on the high feas, will 
not amount to piracy. A capture, alchough not piratical, may 
be illegal, and of fuch a nature as to induce the court to award 
reititution. 

It has been urged in argument, that the Ami de la Liberte is 
the property of the French republic. ‘The affertion is not war- 
ranted by the evidence; and if it was, Would not, perhaps, be 
of any avail, foas to prevent reftitution by the competent au- 
thority. The proef is clear and fatiffactory, that fhe wasn 
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ftill continues to be fo. The evidence in fupport of her being 1795. 
French property is extremely weak and futile; it makes no im- Caray 


preffion, it merits no attention. But if the Ami dela Liberte be 

the property of the French Republic, it might admit ofa doubt, 

whether it would be available, fo as to legalife her captures 

and prevent reftoration ; becaufe the was, after the fale (if any 

took place) to the republic, and before her departure from, and 

while the remained in, the United States, fitted out as an armed 

veflel of war; from whence in fuch capacity, and commanded 
by Ballard, av’ American citizen, the fet fail, and made capture 
of veffels bclonging to citizens of the United Netherlands. The 
TInited States woulds perhaps, be bound, both by the law of na- 
tions and an exprefs ftipulation in thcir treaty with the Dutch, 
to reftore fuch captured veffels, when brought within their ju- 
rifdiction, efpecially if they had not been proceeded upon to con- 
demnation in the Admiralty of France. On this, however, I 
giveno opinion. “Ihe United States are neutral in the prefent 
war; they take no part in it; they remain common friends to 
all the belligerent powers, not favoring the arms of one to the 
detriment of the others. - An exact impartiality muft mark their 
condué towards the parties at war for, if they favour one to the 
injury of the other, it would be a departure from pacific princi- 
ples, and indicative of an hoftile difpofition. It would beafrau- 
dulent neutrality. To this rule there is no exception, but what 
arifes from the obligation of antecedent’ treaties, which ought 
tobe religioufly obferved. If, therefore, the capture of the AZag- 
dalena was effected by Ballard alone, it muft be pronounced to 
be illegal, and of courfe the decree of reftitution is juft and pre- 
per. This leads us, 

II. To confider the capture as having been made by Ballard 
and Talbot. Talbot commanded the privateer L’ Ami dela Pointa 
Pitre, Thequeftion is,as the Magdalena ftruck toand was made 
prize of by Ballard, and as Talbot, who knew his fituation, aided 

in his equipment, and acted in confederacy with him, afterwards 
had a fort of joint pofleffion, whether Talbot can detain her as 
prize by virtue of his French commiflion ? To fupport the validi- 
ty of Talbot’s claim it is contended, that Ballard had nocommitf- 
fion or an inadequate one, 2nd therefore his capture was illegal : 
That it was lawful for Talbot to take pofleflion of the fhip fo 
captured, being a Dutch bottom, as the United Netherlands 
were at open war and enmity with the French republic, and 
Talbot was a naturalized French citizen, ating under a regular 
commiffion from the Governor of Guadaloupe. 1: has been al- 
ready obferved, that Ballard was acitizen of the United States ; 
that the 4m de la Liberte, of which he had the command, was 
fitted out and armed as a veflel of war in the United States ; that 
a8 fuch the failed from the United States, and cruifed againtt 
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nations at peace and in amity with the faid ftates. Thefe aéts 
were direct and daring violations of the principles of neutrality, 
and highly criminal by the law of nations. In effecting this 
ftate of things, how far was Talbot inftrumental and adtive ? 
What was his knowledge, his agency, his participation, his 
conduét in the bufinefs? It appears in evidence, that Talbot 
expected Ballard at Tybee ; that he waited for him there feve- 
ral days; that he fet fail without him, and in a fhort time re- 
turned to his former ftation. This indicates“ contrivatice and 
a previous communication of defigns. At length Ballard ap- 
peared, On his arrival, Talbot puton board the Ami dela Li- 
berte, in Savannah river, and confefledly within the jurifdic- 
tion of the United States, four.cannon, whieh he had brought 
for the purpofe. Were thefe guns furnifhed by order of the 
French Conful ? The infinuation is equally unfounded and 
difhonorable.. They alfo fired a falute, and hailed Sinclair, a 
citizen of the United States, as an owner, An incident of 
this kind, at fuch a moment, has the effect of illumination, 
Talbot knew Ballard’s fituation, and in particular aided in fit- 
ting out the Ami de la Liberte by furnifhing her with guns, 
Without this affiftance fhe would not have been in a ftate for 
war. An effential part of the outfit, therefore, was, provided 
by Talbot, The equipment being thus completed, the two 
privateers went to fea, When onthe ocean, they acted in con- 
cert; they cruize together, they fought together, they captur- 
edtozether. Talbot knew that Ballard had no commiffion; 
he fo ftates it in his claim: the facts confirm the ftatement ; 
for, about an hour after Ballard had captured the Magdalena, 
he came up, and §pok a joint pofleffion, hoping to cover the 
capture by his commiffipn, and thus to legalife Ballard’s fpoli- 
ation. How filly and contemptible is cunning—how Vile and 
debafing is fraud, Infurnifhing Ballard with guas, in aiding 
him te arm and outfit, in co-operating with him onthe high 
feas, and ufing him as the inftrumeat and»means of capturing 
vellels, Talbot affumed a new character, and inftead of purfu- 
ing his commiffion acted in oppofition to it. If he was a French 
citizen, duly naturalized, and if, as fuch, hehad a commiffion, 
fairly obtained, he was authorized to capture fhips belonging 
to the enemies of the French Republic, but not warranted in 
feducing the citizens of neutral nations from their duty, and 
alfifting them in committing depredations upon friendly pow- 
ers. His commifiion did not authorize him to abet the preda- 
tory fchemes of an illegal cruifer.on the high feas ; and if he 
undertook to dofo, he unqueftionably deviated from the path 
of duty. 7Ja/bot was an original trefpafier, for he was con- 
cerned in the illegal outfit of the Aint dela Liberte. Shallvhe © 
then reapany benefit from her captures, when brought within 
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the United States? Befides, it is in evidence, that Ballard 1795. 
took poffeffion firft of the Magdalena, and put on board of her Urn 


a prize-mafter and fome hands ; Talbot, in about an hour af- 
ter, came up, and alfo put on board a prize-mafter, and other 
men. The pofleflion in the firft inftance was Ballara’s ; he 
was not oufted of it; they prey was not taken from him; in- 
ceed, it was never intended to deprive him of it. So far from 
it, that it was an artifice to cover the booty. Tadbot’s poflef- 
fion was gained by a fraudulent cooperation with Ballard, a citi- 
zen of the United States, and was a mere fetch or contrivance 
in order to fecure the capture. Ballard ftill continued in pof- 
fefion. The Magdalena thus taken and poffeffed, was carried 
into Charle/ton. Can there be a doubt with refpeét to reftora- 
tion? Stating the cafe anfwers the queftion. It has been faid 
that Ballard had a commiffion, and acted under it. .The point 
has already been confidered, and indeed is not werth debating ; 


the commiftion, if any, was illegal, and of courfe the feizures _ 


were fo. But then what effe& has this upon Talbot? Does 
it make his cafe better or’ worfe? The truth is, that Talbot 
knew that Ballard had no commiffion, and he alfo knew the 
precife cafe and fituation of the Ami dela Liberte ; to whom 
fhe belonged, where fitted out, and for'what purpofe. Talbot 
gave Ballard guns within the jurifdiétionof the United States, 
and thus aided in making him an illegal cruizer ; he conforted 
and acted with him, and was a participant in the iniquity and 
fraud. In fhort, Ballard took the Magdalena, had the poffef- 
fion of her, and kept it; Ya/bet was in under Ballard by con- 
nivance and fraud, not with a view to ouft him of the prize, 
but to cover and fecure it; not with a view to bring him into 
judgment as a tranfgreflor againft the law of nations, but to 
intercept the ftroke of juftice and prevent his being punifhed. 
If Talbot procured pofleffion of the Magdalena through the 
medium of Ballard, a citizen of the United States, and then 
brought her within the jurifdiction of the faid States, would it 


not be the duty of the competent authority to order her to be_ 


reftored? The principle deducible from the law of nations, 
is plain;—you {hall not make ufe of our neutral arm, to capture 


rene” 


veflels of your enemies, but of our friends. If you do, and - 


bring the captured veffels within our jurifdiction, reftitution 
will be awarded. Both the powers, in the prefent inftance, 
though enemies to each other, are friends of the United States ; 
whofe citizens ought to preferve a neutral attitude; and fhould 
not affift either party in their hoftile operations. But if, as is 
agreed on all hands, Ballard firft took pofleffion of the Mag- 
dalena, and if he continued in poffeffion, and brought her 
within the jurifdiction of the United States, which I take to be 
the cafe, then no queftion can arife with refpe& to the legality 
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of reftitution. It is an a& of juftice, refulting from the law 


werw of nations, to reftore to the friendly power the poffeffion of his 





vefiel, which a citizen of the United States illegally obtained, 
and toplace Fo0/ff Fanjen, the mafter of the Magdalena, inhis 
former ftate, from whence he had been removed by the impro- 
per interference, and hoftile demeanor of Ballard. Befides, i¢ 
is right to conduct all cafes of this kind, in fuch a manner, as 
that the perfons guilty of fraud, fhould not gain by it. Hence 
the efficacy of the legal principle, that no man fhall fet up his 
own fraud or iniquity, as-2 ground of action or defence. This 
maxim applies forcibly to the prefent cafe, which, in my ap- 
prehenfion, is a fraud upon the principles of neutrality, a 
fraud upon the law of nations, and an infult, as well as a fraud, 
againit the United States, and the Republic of France. 

I am, therefore, of opinion, that the decree of the Circui€ 
Court ought to be affirmed. Being clear on the preceding 
points, it fuperfedes the neceffity of deciding upon other great 
weg in thecaufe ; fuch as, whether Redick and Talbot were 

rench citizens; whether the bill of fale was colourable and 
fraudulent; whether Redick, if a French citizen, did not lend 
his name as 2 cover ; and whether the property did not conti- 
nue in Sinclair and Walfon, citizens of the United States. 

IREDELL, Fufficé—In delivering my opinion on the great 
points arifing in this cafe, I Mall. divide the confideration of it 
under the following heads: 

1. Whether the Diftri@ Court had jurifdictiou prima facie 
upon the fubject matter of the libel, taking for granted that the 
allegations in it weréitrue, ) 

g. Admitting that the court had jurifdi€tion prima facie, 
whether William Talbot nad ftated and fupported a cafe fufficient 
to entitle him to bold the property as prize, exempt from the - 
jurifdiction and controul of the Diftriét Court. 

1. ‘The firft enquiry is, 

Whether the diftrict Court had jurifiction prima facie up- 
on the fubjeét matter of the libel, taking for granted that the 
allegations in it were true. 

Thefe allegations in fubftance are, 

That the fhip was taken on the high feas, by a fchooner cal- 
led L’ Ami de la Liberte, commanded by Edward Ballard, who 
had no lawful commiffion, to take her as the property of an en- 
emy of the French Republic, under whofe authority the cap- 
ture was alledgedto be made, 

That William Talbot, who came up after the furrender, and 
put fome men on board, when the prize was in poffeffion of 
Pallard, had alfo no lawful commiffion for the purpofe of fuch 
a capture, being an American citizen, and his owners Ameri- 
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That there was fraud and collufion between Talbot and Bal- 1795, 


lard, both veffels being in faét the property of the fame owners, 
Wilfon and Sinclar, who were American citizens. 

Such, fubftantially, are the allegations of the libel, and ad- 
mnitting them to be true, nothing is more tlear than that the 
capture was unlawful. 2 

But it is objeéted that this is a queftion of prize or no prize, 
and whether the fhip was lawfully a prize, or not, is for fome 
court of the French Republic alone to determine, under whofe 
authority Ballard and Talbot alledge they-ated ; and it is con- 
tended, that the capture in queftion being of a Dutch fhip, and 
not an American, the United States have no right to decide 
a difpute between the Dutch and the French, in regard toa 
capturegn the high feas,claimedas lawful by one party, and deni- 
ed.to be fuch by the other, fince fuch an interpofition would be 
équally a violation of the law of nations, and of the 17th article 
of the treaty with France. 

To this objeétion, the following anfwers @ppear to me to be 
fatisfactory : 

1 That it is true, both by the law Of nations, and the trea- 
ty with France, if a French privateerjbrings an enemy’s thip 
into eur ports, which fhe has taken” as prize on the high feas, 
the United States, as a mation, have no right to detain her, 
or make any enquiry into’the: crreumftances of the capture. 

But this exemption from enquiry, by our courts of juftice, 
in this refpect, only belongs to a French priwateer, lawfully com- 
miffioned, and, therefore, if a veffel clainis that exemption, but 
does not appear to be duly entitled to it, it is the exprefs duty 
of the court, upon application, to make enquiry, whether fhe 
is the veffel foe pretends to be, fince her title to fuch exemption 
depends on that very faé?. 

Otherwife, any vefiel. whatever, undera colour of that kind, 
might capture with impunity, and defy all enquirv, if fhe kept 
out of a French post, equally in violation of the law of nations, 
and infulting to the French Republic, which, from a regard to 
its own honour and a principle of juftice, would undoubtedly 
difdgia ali piratical affiftance. She might fay, now, I truft, 
with as much truth as dignity, Non tali auxilio, nec Defenfori- 
bus iffis tempus eget. 

2. That fuch an enquiry being thus proper to be made, if 
upon the enquiry it fhall appear, that the veffel pretending to 
be a lawful privateer, is really not fuch, but ufesa colourable 
commifion for the purpofes of plunder, fhe is to be confider- 
ed by the law of nations, fo far at leaft as a transfer of proper- 
ty is concerned, or a title to hold it infifted upon, in the fame 
light as having no commiffion at all. 

3- That prima facie all piracies and trefpafics committed 
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1795- againft the general law of nations, are enquirable, and may be 


proceeded againft, in any nation where no fpecial exemption 
can be maintained, either by the general law of nations, or 
by fome treaty which forbids or reftrains it. 4 

It is exprefsly held, in an authority quoted 1 Lex Merca- 
- toria 252. That if a Spaniard robs a Frenchman on the high 
“ feds, their princes being both then in amity with the crown 


“of England, and the fhip is brought into a port in England, © 


“the Frenchman may proceed criminaliter againft the Spanj- 
“ ard, to punifh him, and,civiliter, to have reftitution of his 
“ veffel.”* The authorities referred to are, Selden mare claus. 
Lib. 1 chap. 27. Grotius.de Fure Belli et Pacis, b. 3. ¢. 9, 
f 16. both books of very high authority. 

What is ¢alled robbery on the land, is piracy if committed 
at fea. 3 Inf. 113. 1 Com. Dig. 269. And as every robbery on 
land includes a trefpafs, fo does every piracy at fea. 1 Com, 
Dig. 268. Confequently, if there be an unlawful taking, it 
may be piracy or ae | according to the circumftances of 
the cafe, both being equally “unlawful, though one a higher 
{pecies of offence mo other, which cannot alter tbe intrin< 
fic illegality of the* faét common to both, but cnly occafiona 
greater or leis degree of punifhment proportioned to the nature 
of the offence. It is, therefore, no anfwer to fay, in bar of 
reftitution, that no pitacy-has been’ committed, and therefore 
no reftitution is to follow, fince, if a trefpafs has been com- 
mitted, though not a piracy, reftitution is equally proper as if 
theoffence had amounted to piracy itfelf. 

4- That by a due confideration of the law of nations, what- 
ever opinions may have prevailed formerly to the contrary, 
no hoftilities of any kind, except in neceflary felf-defence, 
can lawfully be praétifed by one individual of a nation, againft 
an individual of any other nation at énmity with it, but in yir- 
tue of fome public authority. War can alone be enteré@into 
by national authority; it is inftituted for national purpofes, 
and direéted to national objeéts; and each individual on. both 
fides is engaged in it as a member of the focicty to which he 
belongs, not from motives of perfonal’ malignity and ill will, 
He is not to fly like a tyger upon his prey, the moment he'fees 
an individual of his enemy before him. Such favage nations, 
I believe, obtained formerly. Thank God, more rational ones 
have fucceeded, and a liberal man can frequently fee great in- 
tegrity and honor on both fides, though different and irrecon- 
cileable views of national intereft or principles may unfortu- 
nately engage two nations in hoftility. JE ven in the cafe of one 
enemy againft another enemy, therefore, there is no colour of 
juftification for any offenfive hoftile act, unlefs it be ne 
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by fome act of the government giving the public conftitutional 1795. 
fanétion to it: —— 

5- That notwithftanding an apparent contrariety of opinions 
on this fubjeét, it would be eafy to thew, upon principle, if 
J not by authority, that fuch hoftility committed without pub- 
5 lie authority on the high feas, is not merely an offence 
n againft the nation of the individual committing the injury, but 
2 | alfo againft the law of nations, and, of ¢ourfe, cognizable in 
other cotintries: But that is not material in the prefent ftage 


j of the enquiry, which affects only the conduct of our own citi- 
) zens in cur own veffels, attacking and taking, under colour 
. of 2 foreign commiifion, on the high feas, goods of our friends, 


This is fo palpable a violation of our own law (I mean the 
i common law, of which the law of nation$ is a part, as it fub- 
: fifted either before the act of Congrefs on the fubjed, or fince * 2 
t that has provided a particular manner of eriforcing it,) as well 
¢ as of the law of nations generally; that 1 cannot entertain the 
f flighteft doubt, but that upon the cafe of the libel, prima facie, 
; the Difiri&t Court had jurifdiation: 
: 1 2. The next enquiry is, 
; * Whether William Talbot has ftated and fupported a cafe 
fufficient to entitle him to hold the property as prize, exempt 
’ , from the jurifdiétion of the Diftrict Court. 
, This claim is grounded as follows: | 
1. That at the time of his receiving the commiffion, and af 

the time of the capture, he was a real French citizen, and his ’ 
veflel was French property, viz. the property of Samuel Re- 
dick, a French citizen at Point=a-Pitre in Guadaloupe. 

2. That he had aiawful commiffion to cruize from the French 





Republic. 
3 That whether Ballard had a lawful commiffion or not, 
he himfelf was lawfully entitled: 1. To part, if Ballard had 4 


a lawful commiffion, as having been in fight at the time of the 
capture, and therefore contributing to intimidate the enemy 
into a furrender upon the common principle. 2. If Ballard 
had no lawful commiffion, and is to be confidered as a pirate, 
his capture did not change the property = of courfe, it remain- 
ed Dutch, and he, as captain of a French privateer, had a 
\ right to feize and retain it. 

The firft point to be confidered is, 

Whether Talbot at the time of his receiving the commifiion, 
and at the time of the capture, was a French citizen. 

This involves the great queftion as to the right of expatria- 
tion, upon which fo much has been faid inthis caufe. Per- 
haps it is not neceflary it fhould be explicitly decided on this 
occafion; but I fhall freely exprefs my fentiments on the fub- 
ject. That 
Vou. ITF Y 
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That a man ought not to be a flave; that he fhould not be 
confined againft his will te a particular {pot, becaufe he hap. 
pened to draw his firft breath upon it; that he fhould not be 
compelled to contistue ina oy! to which he is accidental! 
attached, when he can better his fituation elfewhere, much lee 
when he muft ftarve.in one country, and may live cemfortab] 
in another; are pofitions which I hold as ftrongly as any man, 
and they are fuch as moft nations in the world appear clearly 
to recognize. 

The only difference of opinion is, as to the proper manner 
of executing this right, 

Some hold, that it is a natural unalienable right in each indi- 
vidual ; that it is a right upon which no act of legiflation can 
lawfully be exercifed, inafmuch 4s a legiflature might impofe 
dangerous reftraints upon it; and, of courfe, it muft be left to 
every man’s will and pleafure, to go off, when, and in what 
manner, he pleafes. 

This opinion is deferving of more deference, becaufe it ap- 
pears to have the fanétion of the Conititution of this ftate, if 
not of fome other fates in the Union. 

I muft, however, prefume to diffef from it, for the following 
reafons : 

1. It is not the exercife of a natural right, in which the in- 
dividual is to be confidered as alone concerned. As every man 
is entitled to claim rights in fuciety, which it is the duty of the 
focigty to protect; he, in his turn, is under a folemn obliga- 
tion to difcharge all thofe duties faithfully, which he owes, as a 
citizen, to the fociety of which he is a member, and as a man 
to the feveral members of the fotiety individually with whom 
he is aflociated, Therefore, if he has been in the exercife of 
any public truft, for which he has not fully accounted) he 
ought not to leave the fociety until he has accounted for it, 
If he owes money, he ought not to quit the country, and carry 
all his property with bim, without leave of his creditors. Ma- 
ny other cafes might be put, fhewing the importance of the 
public having fome hold of him, until he has fairly performed 
all thofe duties which remain unperformed, before he can ho- 
neftly abandon the fociety forever. But it is faid, his ceafin 
to be a citizen, does not deprive the public, or any individua 
of it, of remedies in thefe refpeéts : Vet the right of emigra- 
tion isf aid to carry with it the right of removing his family, 
and effects. What hold have they of him afterwards? 

2. Some writers on the fubject of expatriation fay, a man 
fhal not expatriate in a time of war, fo as to doa prejudice 
to his couatry. But if it be a natural, unalienable, right, upon 
the footing of mere private will, who can fay this fhall not be 
exer¢ ited in time of war, as well as in time of peace, fince the 
individual 
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individual, upon that principle, is to think of himfelf only? I 1795, 
therefore, think, with one of the gentlemen for the defendant, —y~. 


that the principle goes to a ftate of war, as well as peace, and 
it muft involve a time of the greateft public calamity, as well 
as the profoundeft tranquillity. - 

3. The very ftatement of an exception in time 6 war, fhews | 
that the writers on the law of nations, upon the fubje@ in ge- 
neral, plainly mean, not that it is a right to be always exer- 
cifed without the leaft reftraint of his own will and pleafure, 
but that it isa reafonable and moral right which every man 
ought to be allowed to exercife, with no other limitation than 
fuch as the public fafety or intereft requires, to which all pri- 
vate rights ought and muft forever give way. And if in any 
government, principles of patriotifm and public Boor ought ta 
predominate over mere private inclination, ‘furely they ought 
to do foin a Republic founded on the very bafis of equal rights, 
to be perfectly enjoyed in every inftance, where the public good 
does not require a reftraint. 

4. In fome inftances, even in time of war, expatriation may 
fairly be permitted. It ought not then tobe reftrained. But 
who is to permit it? The Legiflature furely; the conftant 
guardian of the public intereft, where a new law isto be made, 
or an old one difpenfed with. If they may take cognizance in 
one inftanee, (as for example, in time of war) Recaufe the 
public fafety may require it, why not in any other inftance, 
where the poe fafety, for fome unknown caufe, may equally 
require it? Upon the eve of a war, it may be ftill moreim- 
portant to exercife it, as we often fee in cafe ef embargoes. 

5. The fuppofition, that the power may be abuled, is of no 
importance, if the public good requires its exercife. This fe- 
verifh jealoufy, is a paffion that can never be fatisfied. No 
man denies the propriety of the Legiflature having a taxative 
power. Suppofe it fhould be ferioufly objected to, becaufe the 

egiflature might tax to the amount of r9/ in the pound ? 
They have the power, but dees any man fear the exercife of ic? 
A Legiflature muft poflefs every power neceffary to the mak- 
ing of laws, When conftructed as ours is, there is no danger 
of any material abufe. Buta Legiflature muft be weak to the 
extremeft verge of folly, to wifh to retain any man as a citi- 
zen, whofe heart and affections are fixed on a foreign country, 
in preference to hisown, ‘They would naturally with to get 
rid of him as foon as they could, and, therefore, perhaps, the 
proper precaution would be, to reftrain aéts of banifhment, (if 
fuch could be atall permitted) rather than to limit the legifia- 
tive controul over expatriation, But is there no danger of 
abufe on the other fide ?” Have not all the contentions about 
expatriation in the courts, arifen from @ want of the oor 
e 
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of this very autharity? For, if the Legiflature had preferibed 
a mode, every one would know, whether it had or had not beeg 
purfued, and ail rights, private as well as public, would be 
equally guarded; but upon the prefent doctrine, no rights are 
fecured, bat thofe of the expatriator himfeif, 

I, therefore, haye no doubt, that when the queftion is in re- 
gard to a citizefi of any country, whofe conftitution has’ not 
prohibited the exercife of the legiflative power in this inftance, 
it not only is a proper inftance in which it may be exercifed, 
but it is the duty of the Legiflature to make fuch provifion, and 
for my part, I have rcbar thought the “irginia aflembly thew. 
ed a very judicious forefight in this particular, 

Whether the Virginia aét of expatriation be now in force, 
is a queftion fo imgortant, that I would not wifh unneceflarily 
todecide it. If it be, I have no doubt that a citizen of that 
State, cannot expatriate himfelf in any other manner, It feems 
moft probable (but I think not certain) from this record, that 
Talbot was acitizen of Virginia. We are, however, undoubt. 
edly to confider him as acitizenof the United States. Admit. 
ting he had a right to expatriate himfelf, without any law pre- 
{cribing tke method of his doing fo, we furely muft have fome 
evidence that he had done it. There is none, but that he went to 
the Wc/? Indies, and took an oath to the French Republic, and 
became a citizen there, J] donot think that woey taking fuch 
anoath, and being admitted a citizen there, in itfelf, is evidence 
of a bena fide expatriation, or completely difcharges the obliga- 
tionshe owes to his own conntry, Had there been any reftric- 
tions by our own law on his quitting this country, could an 
act of a foreign country, operate as a repeal of thefe? Cer. 
tainly not, When he goes there, they know nothing of him, 
perhaps, but from his own reprefentation, He becomes a citi- 
zen of the new country, at his peril. The act is complete, if 
he has legally quitted hisown: if not, it is fubordinate to the 
allegiance he originally gwed. By allegiance, I mean, that tie 
by which a citizen of the United States is bound as a member 
of the fociety. Did any man fuppofe, when the rights of ci- 
tizenfhip were fo freely and honorably beftowed on the unfor- 
tunate Marquis de la Fayette, that that abfolved him, as a fub- 
je& or citizen of his own country? It had only this effeét, 
that whenever he came into this country, and chofe to refide 
here, he was it/a fatto to be deemed a citizen, without any 
thing farther. ‘The fame confecuence, I think, would follow 
in refpeé& to rights of citizenfhip, conferred by the French 
Republic, upon fome illuftrious characters, in our own, and 
other countries. Lf mercly intendedgas ingenioufly fuggefted 
at the bar, that upon going to France, and performing Eo ufual 
requilites, they fhoyld be then French citizens, where is the 
hortour 
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henour of it ?—Since any man may avail himfelf of an indif- 1795- 
criminate indulgence granted by law. Some difagreeable di- WArNY 
lemmas, may be occafioned by this double citizenfhip, but the 
principles, as [have ftatedthem, appear tome to be warrant~ 
ed by law and reafon, and if any difficulties arife, they thew 
‘ more ftrongly the importance of a law, regulating the exercife 
t of the right in queftion. 

His going to the Weft Indies, and taking an oath of alle- 
giance there, confidering it in itfelf, is an equivocal act. It 
might be done, with a view to relinquifh his own country for- 
ever. It might be done, with a view.to relinquifh it for a 
time, in order to gain fome temporary benefit ‘by it. If the 
former, and this was clearly proved, it poffibly might have the 
effe&t contended fer. If the latter, it would thew, that he vo- 
luntarily fubmitted to the embarrafiments of two diftin& alle- 
giances. He muft make them as confiftent_as he can. By 
our treaty with Holland, any American citizen, cruifing upon 
Dutch {ubjets, as commander of a privateer, under a foreign 
commiffion, is to be deemed a pirate. If heleft America, for 
the very purpofe of doing this, and became a French citizen, 
that he might have acolour for doing fo, then his taking a 
French commiffion could not abfolve him from acrime which 
he was committing in the very aét of taking it, and of which 
the French government might not be aware, as they are not 
bound to take notice of any other treaties but their own, If 
he went, intending to refide there for a time, and to aét under 
a commiffion, which he believed would, for the prefent, juftify 
him, tho’ this might excufe him from the guilt of piracy, it 
would not make fuch a contract lawful, becaufe, in this cafe, 
even his intention was-not] to expatriate himfelf forever ; and, 
confequently, he ftill remained an American citizen, and had no 
authority to take%a commiffion at all. It furely is impeffible 
for us to fay, he meant ‘a real expatriation; when his conduct 
prima facie, as much indicates a crime, as any thing elfe. Ifhe 
had fuch an intention before he left this ores i why not men- 
tion it? If a citizen of Virginia, and their act of expatriation 
was not in force, yet, furely, it prefcribed as good a method of 
effecting it as any other, and his not purfuing this method, (if he 
really meant an expatriation) can be accounted for in no other 
manner, but that he was confcious, the veffel he was fitting out, 
was for the purpofe of cruifing, and would have beenftopt by the 
government, had his defign of expatriation fo plainly evinced it. 

I therefore, muft fay, there is no evidence to fatisfy me, that 
he ceafed to be an American citizen, fo as tg be abfolved from 
the duties he owed to his own country; and, among others, that 
duty of not cruifing againft the Dutch, in violation of the law 
of nations, generally, andof the treaty with Halland, in parti- 
cular. My 
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My obferyations, as to Zadbot, will, in a great meafure, ap- 
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Nee ee ply to Redick, who appears to have been a citizen of Virginia. 


ere is no evidence to fatisfy me, that he ceafed to be an Ame- 
rican citizen, and became a French citizen, abfolved from the 
duty he owed, as acitizen, to his Own country. There is no~ 
thing to fhew this, but a refidence of no long duration, ina 
French Ifland, his taking an oath to the French Republic, and 
being admitted a French citizen, which, for the reafons I have 
given, I do not think fufficient. 

In addition to my other obfervations, I may add, how is it 
poflible, upon this principle, for the public to know in what fitua- 
tion they ftand, as toany one of thefe perfons? It is not impoffible, 
(I believe inftances indeed have already happened of it) that 
an American citizen may go to fome of the dominions of the 
French, become a French citizen for a time, enjoy all the be- 
nefits of fuch, and afterwards return to his own country, and 
claim, and enjoy, all the privileges of a citizen there, without 
the leaft poflibil.ty of the public knowing, otherwife than from 
accident, whether he has become a citizen of another govern. 
ment, or not. Suppofe one of them was to infift on holding an 
eftate in land, dewifed to him after his new citizenfhip, how 
could it be proved he was an alien? 

Whether, therefore, the property of the privateer, was in 
Redick, or in Wilfon and Sinclair, 1 thifak it was equally Ame. 
rican property, tho’ I cenfefs, the weight of the evidence, im 
prefles me ftrengly with a belief, that the property wes Wilfon 
and Sinclair’s. And, in regard to the objection, that nothin 
they could fay or do, or Talbot either, could affe& Redick, 
think, as Talbot appears as the agent of Redick, of whom we 
know nothing but through him, his declarations are to be re- 
garded as Redick’s own, and any declarations of i//on or Sin- 
c/atr, in his prefence, and any of the conduét of either of them, 
fanctioned by him, muft have the fame effeét, as if the declara- 
tions had been made in the prefence of Redick, and fuch conduct 
fanctioned by himfelf. 

I confider the proof of the commiffion fufficient, but deny its 
operation, as I confider the veffel to have been an American vel. 
fel, owned by an American or Americans, and with an American 
Captain on board, 

I now proceed to enquire into the confequences of Ballard’s 
eapture, and Talbet’s co-operation with him, tho’ perhaps, up- 
on my principles, itis not abfolutely neceflary. 

1. Ballard’s capture, 1 think, is.clearly infupportable. Ad- 
mitting him to have been expatriated, (which, if the Virginia 
law was in foree, think he was) he did not become a French 
citizen at all. Only one of the crew was a Frenchman. | 
think, all the reft were proved tobe Americans, or Englifh. She 

was 
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was fitted out in the United States. The commiffion, if good. 3795 


at all, was of a temporary and fecret nature, and feems to have 
been confined toa fpecial purpofe, to be executed within the 
United States. She certainly had no authority to cruize, that 
being fpecified in every commiffionof that nature. Who- 
ever were her owners, the does not ay tohave been French 
property. Onthe contrary, there is the higheft poffibility, that 
Jalbot’s and Ballard’s veliels had the fame owners. So con- 
{cious was he of the illegality of his conduét, that he even pre- 
ferred no claim for the captured property. 

2. Talbot (confidering himfelf as mafter of a lawful priva- 
teer) claimis upon two grounds: 1. Upon fuppofition of 
Ballard’: being a lawful commiffion, he claims, as being in 
fight at the time of the capture. To this, it isfufficient to 
fay, that it was not a lawful commiffion. 2. If Ballard had 
no lawful commiffion, he claims upon his independent right, 
alledging, that if Ballard had no lawful commiffion, the 
propetty was not changed to Ballard, and therefore he had 
a right to take. 

Fhis claim (if Talbot’s was a lawful privateer) would un- 
doubtedly be good, if he was not a confedetate with Ballard. 
But it is clear that he was, that he cruized before and after, in 
company wiih bim, that he put guns on board of his vellel ; 
and there is the ftrongeft reafon to helieve, that they both be- 
longed to the fame owners. It is true, if Talbot had come up, 
ignorant of Ba/lard’s authority, and inadvertently put men on 
board the prize in conjunétion with Ballard, fuppofing he had 
a Jawful commiffion, when in reality he had not, it might with 
fome reafon be contended, that Talbot fhould hold the prize. 
But, wilful ignorance, is never excufeable ; when there is time 
to enquire, enquity ought to be made. * There is not, how- 
ever, the leaft reafon for fuppofing any ignorance in the cafe. 
He abetted Ballard’s authority, fuch as it was. He acted in 
fupport of it, not in oppofition toit. It does not appear that 
he ever queftioned it, until after his arrival in Charleffon. It 
was, therefore, a mere after-thought. A man having a com- 
miffion, is authorized, but not compelled, to exercife it. His 
will muft concur to make a capture under it. It does not ap- 
pear, that he relied, at fea, upon his own force, but upon Bal- 
lard’s; at leaft, in this inftance, upon his own and Ballard’s 
in conjunction. A man having a lawful commiffion, is autho- 
rifed to cruize himfelf, and to cruize in company with others, 
having lawful authority. Itdoes not authorife him to affociate 
With pirates, or any unlawful depredators, on the high feas. If 
he does fo, he departs from his commiffion, affumesa mew cha- 
raéter, which that does not authorife, and rifques all the con- 
fequences Of it. It is impoffible that Ballard can be guilty of 


a crime, 
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1795 acrime, and Talbot, who affociatéd with him, in the wilful 
\\——/ commifiion of it, can be wholly innocent of it. A man can 


be guilty of no crime, in obeying a lawful commiffion. He, 
therefore, in this inftance, if guilty of acrime, muft be confi- 
dered altogether detachédefrom a rightful authority, which he 
, sbinidonek, in fearch of the profit of an illegal adventure. If, 
at fea, he adted in fupport of Bzilard’s claim, how can he 
claim now, on the principle of that being infupportable? At 
fea, was the place for him to make his option. He has no 
right, after the prize is brought into port, to fay—“ I made a 
“bad option there: I fupported Ballard’s claim, whereas I 
“ ought to have oppofed it, and ftood upon my own. J will 
“ now take this Dutch foip-as a prize, by my own authority,” 
For fuch, in effeét, 1 take to be the fubftance of any claim, 
fuggetted after his arrival in-port. 

1 therefore think, upon this ground, even admitting, that 
Talbot's was a rightful privateer, his claim is infupportable. 

Witson, Fu/tice—As I decided this caufe in the Circuit 
Court, it gives me pleafure to be rclieved from the neceffity of 
giving any opinion on the appeal, by the unanimity of fentiment 
that prevails among the judges. 


Cusine, Fu/ftice—The facts in this cafe, fo far as they, 


appear to me to be effential for forming an opinion, may be 
reduced to a very narrow compafs. Ballard, the commander 
of a veffel, which was illegally fitted out in the United States, 
cruizes in company with Talbot, who alledges that he isa 


French citizen, and produces a French commiffion. Ballard 


captures the Magdalena, a Dutch prize; then. Talbot joins 
him; and both, having put prize-mafters on board, bring the 
prize into the harbour of Charlefton, The queftions arifing 
on this ftatement are, finiply, whether the capture, under fuch 
circumftances, is a violation of our treaty with Holland? And 
whether it is fuch a cafe of prize, at the courts of the United 
States can take cognizance of, confiftently with the treaty 
between America and France? Now, the whole tranfaction at 
Gaudaloupe, as well as here, prefents itfelf to my mind as 
fraudulent and collufive. _But even fuppofing that Za/bot was, 
bona fide, a French citizen, the other circumftances of the cafe 
are fufficient to render the capture void. It was, in truth, a 
capture by Ballard, who had no authority, or colour of autho- 
rity, for his conduct. He was an American citizen; he had 
never left the United States ; his veflel was owned by American 
citizens; and the commiffion, which he held by afflignment, 
was granted by a French admiral, within the United States, 
to another perfon, for a particular purpofe, but not for the pur- 
pofe of capture. Then, fhall not the property, which he has 
thus taken from a nation at peace with the United States, and 
brought 
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brought within our jurifdiction, be reftored to its owners? 
Every priaciple yaaa law and policy, unite in decreeing Gay 


the afirmative ; 
power to prevent it. 

On the important right of expatriation, I do not think it ne- 
ceflary to give an opinion ; but the dottrine mentioned by Hei- 
necétus, feems to furnifh a reafonable and fatisfaétory rule. 
The 2é& of expatriation fhould be bona fide, and manifefted, at 
leafty»by the emigrant’s aétual removal, with his family and 
effe&s, into another.country. This, however, forms no part 
of the ground) on Which I think the decree of the Circuit Court 
ought to be affirmed. * 

RuTLepdGE,’ Obief Fuftice—The merits of the catife are fo 
obvious, that I donot conceive there is much difficulty in pro- 
nouncing a fair and prompt decifion, for affirming the decree 
of the Circvie Couit. 

Thé doétrine of expatriation is certainly of great magnitude ; 
but it is st meceflary to give an opinien upon it, in the pre- 
fent caufe, there being no pfbof, that Captain Talbot’s admif- 
fion as a citidén of the French Republic, was with a view to 
relinquifh his native country; and aman may, at the fame 
time, enjoy the rights of citizenfhip under two governments. 

it appeaii’y upon the whola, that Ballard’s vefiel was ille- 


there is no pofitive compaét with any 


‘gally fitted out in the United States; and the. weight of evi- 


dence fatisfies my mind, that Ta/bct’s veffel, which was origi- 
nally American property, continued fo at the time of the cap- 
ture, notwithftanding all the fraudulent attempts to give it a 
different complexion. The capture, therefore, was a viola- 
tion of the law of nations, and of the treaty with Holland. ‘Vhe 
court has a clear jurifdi€ton of the caufe, upon the exprefs au- 
thority of Pelaches’s Cafe. 4. Inf. And every motive of 
good faith and juftice muft induce us to concur with the Cir- 
cit Court, in awarding ‘reftitution. 
The Decree of the Circuit Court affirmed. 

The Counfel for the Appellces, then moved the court to 
affefs additional damages, which was oppofed by Dallas,’ for 
the Appellant; and, after argument, the following order was 
made : 

By THE court: Ordered, that the decree of the Circuit 
Court ot South Carolina diltric&t, pronounced on the §th day of 
November, in the year of our Lord one thoufand feven hyun- 
dred and ninety- four, affirming the decree of the Diftii€ Court 
of the fame diftri€&t, pronounced on the fixth day of Auguft, in 
the year of our Lord one thoufand feven hundred and ninety- 
ty-four, be in all its parts cftublifhed and affirmed. And it is 
further confidered, ordered, adjudged and decreed, that the fzid 
William Talbot, the Plaintiff in error, do pay to the faid ‘fue/ 

Vou. Ill. Z Fanjen, 
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Fanjfen, the Defendant in erfor, in addition to the fum of one 
thoufand feven hundred and fifty-five dollars fifty-three cents, 
for demurrage and intereft, and cighty-twe dollars for eéfts, 
jn the decree of the faid Circut Court méntioned, demurrage 
for the detention and delay, of the faid brigantine Vrouw Chrif- 


‘ tina Magdalena, at the rate of nine dollars and,thirty-three 


cents, lawful money of the United States, per diem, to bé@lac- ~ 
counted from the. fifth day of November laft paft, til! the fixth 
day of Fune laft, the day ‘of the actual fale of the faid brigan- 
tine, under the interlocutory order of this,coust, of the thi 
day of March -laft paft, to wit, for two hundred and thirteen 
days, a fum of nineteen hundred and eighty-fewen dollars and 
twenty-nine cents; and alfo intereft at the rate of feven per 
centum per annum, for two hundred and ninety days, on the 
fum of fifty-one thoufand eight hundred and forty five dollars, 
being the amount of the falesof the cargoof the faid brigantine 
heretofore fold, by order and permiffion of the faid Diftria 
Court, and making a fum of two thoufand: eight handred and 
eighty-three dollars and forty-twe cents; and alfoa like fum 
of feven per centum per annum on the amountvef fales of the, 
faid brigantine Vrouw Chriftina, Magdalena, under the ordte, 
of this court, that is to fay, intereft for feventy-feven days, on 
the fum of eighteen hundred and twenty dollars, fram the faid . 
fixth day of Fune laft, making the fum of twenty-fix dollars 
and eighty-feven cents, the whole of which intereft to be ac- 
counted to this day, and making together the fum of twothou- 
fand nine hundred and ten dollars twenty-nine cents, lawful 
money of the United States; and which faid intereft and de- 
murrage, make together the fum.of four thoufand-eight hun- 
dred and ninety-feven dollars fifty-eight cents, in addition to 
and exclufive of the demurrage intereft and cofts adjudged in 
the faid Circuit Court of the United States, for South Carelina 
diftriét ; alfo nine-one dollars and ninety-three cents, for his 
cofts and charges: and that the faid Fooft fanfen have execu- 
tion of this judgment and decree by fpecial mandate to the 
faid Circuit Court, and procefs agreeable to the a& of the 
Congrefs of the United States, in that cafe made and provided. 
February 
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N the 7 of February, a commiffion, bearing date the 
27th of Fanuary, 1796, was read, appointing SAMUEL 
Cuasz, one of the juftices of the Supreme Court. 


> 


N the 8th of March, a commiffion, bearing date the 4th 
of March, 1796, was read, appointing OLiver Evise- 
wortH, CHIEF JusTICce. 


Hy ton, Plaintiff in Error, verfus the Unirep STATES. 


HIS was a writ of Error dire&ted to the Circuit Court 

for the Diftri& of Virginia; and upon the return of the 
record, the following proceedings appeared, An action of 
debt had been inftituted to 4Zay Term, 1795, by the attorney 
of the diftrict, in the name of the United States, againft Da- 
niel Hylton, to recover the penalty impofed by the aét of Con- 
grefs, of the 5th of Zune, 1794, for not entering, and paying 
the duty on, a number of carriages, for the conveyance of per- 
fons, which he kept for his own ufe. The defendant pleaded 
nil debet, whereupon ifflue was joined. But the parties, wa- 
ving the right of trial by jury, mutually fubmitted the contro- 
verfy to the court on a cafe, which ftated “ That the Defend- 
ant, on the 5th of Zune, 1794, and therefrom to the laft day of 
September following, owned, pofleffed, and kept, 125 chariots 
for the conveyance of perfons, and no more; that the chariots 
were kept exclufively for the Defendant’s own private ufe, 
and not to let out to hire, or for the conveyance of perfons for 
hire 
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hire: and that the Defendant had notice according to the acto 
Congrefs, entitled * An aét laying duties upon carriages for 
thé conveyance of perfons,” but that he omitted and refufed to 
make an entry of the faid chariots, and to pay the duties there- 
upen, as in and by the faid recited law is required, alledging 
that the faid law was unconftitutional and void. If the court 
adjudged the Defendant to be liable to pay the tax and fine for 
not doing fo, and for not entering the carriages, then judgment 
fhall be entered for the Plaintiff for 2000 dollars, to be dif- 
charged by the payment of 16 dollars, the amount of the du 
and penalty; otherwife that judgment be entered for the De- 
fendant.”’ Afier argument, the court (confifting of W1Lson 
& Fuftices) delivered their opinions; but being equally 
divided, the defendant, by agrecment of the parties, confeffed 
judgment, as a foundation for the prefent writ of error; which 
(as well as the original procceding) was brought merely to 
try the conftitutionality of the tax. 

The caufe was argued at this term, by Lee, the Attorney 
General of tae United States,and Hamilton, the lat: Secreta 
of the ‘Treafury, in fupport of the tax; and by Campbellpthe 
Attorney of the Virginia Diftii&t, and Ingerfoll, the Attor- 
ney General of Penn/yivania, in oppofition tout. The argu- 
ment turned cntirely upon this point, whether the tax on car- 
riages for the conveyance of perfons, kept for private ufey was 
a direét tax? For, if it was not a direct tax, it was admitted 
to be rightly laid, within the firft claufe of the 8th fection of 
the rft article of the Conftitution, which declares “ that all 
duties, impofts and excifes, fhall be uniform throughout the 
United States :’ But it was contended, that if it was a dire& 
tax, it was unconftitutionally laid, as another claufe of the fame 
fection provides, “ that no capitation, or other direét, tax thall 
be laid, unlefs in proportion to the cenfus, or enumeration, of 
the inhabitants of the United States.” 

Tse Court delivered their opinions /eriatim in the follow- 
ing terms.* 

Cuase, Fuftice. By the cafe ftated, only one quteftion is 
fubmitted to the opinion of this court ;—-whether the law of 
Congrefs, of the 5th of Func, 1794, entitled, * An a& to 
lay duties upon carriages, for the conveyance of perfons,” 
is unconftitutional and void? 

The principles laid down, to prove the above law void, are 
thefe: Thata tax on carriages, is a direé tax, and, therefore, 
by theconftitution, muft be laid according to the cenfus, direct- 

ed 


* The Chief Fifrce Ectswertu, was fworn into office, in the morning; 
but not having heard the whole of the argument, he declined taking 
any partin the decifion of this caufe, 
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ed. bythe,conftitution to be taken, to afcertain the number of 1796. 
Reprefentatives from each State: And that the tax in queftion, —\— 


omcarriages, isnot laid by that rule of apportionment, but by the 
rule of uaifermity, preicribed by the conftitution, in the cafe 
of duties, impofts, and excifes; anda tax on carriages, is not 
within either of thofe defcriptions. : 

By the ad, fe€tion of the 1f. article of the Conftitution, it is 
provided, that fred? taxes fhall be apportioned among the fe- 
vera] States, according to their numbers, to be determined by 
the rule prefcribed. . 

By the oth fection of the fame article, it is further provided, F 
That no capitation, or other direét tax, fhall be laid, unlefs in * 
proportion tothe cenfus, or enumeration, before directed. 

By the 8th fection of the fame article, it was declared, that 
Congrefs fhali have power to lay and collect taxes, duties, im- 
pofts, and exerfes; but all duties, impofls, and excifes, thall be 
uniform throughout the Uxited States. 

As it was incumbent on the Plaintiff’s Council in Error, fo 
they took great pains to prove, thatthe taxon carriages was a 
dire tax; but they did not fatisfy my mind. I think, at leaft, 
itmay be doubted; and if I only doubted, I fhould affirm the 
judgment of the Circuit Court. The deliberate decifion of 
the National Legiflature, (who did not confider a tax on car- 
riages a direé tax, but thought it was within the defcription of 
a duty) would determine me, if the cafe was doubtful, to re- 
ceive the conftruction of the Legiflature: But I am inclined to 
think, that a tax on carriages is not a direc? tax, within the 
letter, or meaning, of the Conftitution, ; 

The great object of the Conftitution was, to give Congrefs 
a power to lay taxes, adequate to the exigencies of govern- 
ment; but they were to obferve two rules in impofing them, 
namely, the rule of uniformity, when they laid duties, impofts, 
or excifes; and the rule of apportionment, according to the 
cenfus, when they laid any direé tax. 

if there are any other {pecies of taxes that are not direé, and 
not included within the words duties, impoffs, or excifes, they 
may be laid by therule of uniformity, or not; as Congrefs fhall 
think proper and reafonable. If the framers of the Conftitu- 
tion did not contemplate other taxes than direé taxes, and du- 
ties, impofts, and excifes, there is great inaccuracy in their lan- 
guage.—-If thefe four {pecies of taxes were ail that were me- 
ditated, the general power to lay taxes was unneceflary. If 

it was intended, that Congrefs fhould have authority to lay on- 
ly one of the four above enumerated, to wit, direé? taxes, by 
the rule of apportionment, and the other three by the rule of 
uniformity, the expreflions would have run thus: “ Congrefs 
fhall have power to lay and colleét direé? taxes, and duties, im- 
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pofts, and excifes; the firft fhall be laid according tothe cex- 
Jus; and the three laff thall be uniform thrcughout@he United 
States.” The power, in the 8th fection of the rft article, to 
lay and colle& taxes, included a power to lay ditec? taxes, 
(whether capitation, or any other) and alfo duties, impo/ts, and 
excifes; and every other fpecies or kind of tax whatfoever, and 
called by any other name. Duties, impofls, and excifesywere 
enumerated, after the general term taxes, only for the purpofe 
of declaring, that they were to be laid by the rule of uniformj- 
ty. I confider the Conftitution to ftand inthis manner. A 
general power is given to Congrefs, to lay and colleét taxes, of 
every kind or nature, without any reftraint, except only on ex- 
ports ; but two rules are prefcribed for their government, names 
ly, uniformity and apportionment: Three kinds of taxes, to 
wit, duties, impofts, and excifes by the firft rule, and capita. 
tion, or ether direé? taxes, by the fecond rule, 

I believe /ome taxes may be both dire and indire@ at the 
fame time. If fo, would Congrefs be prohibited from laying 
ing fuch a tax, becaufe it is partly a direé tax? 

The Conftitution evidently contemplated no taxes as dire 
taxes, but only /uch as Congrefs ceuld lay in proportion to the 
cenfus. The rule of apportionment is only to be adopted in 
Juch cafes where it can reafonably apply ; and the fubjecF taxed, 
muft ever determine the application of the rule. 

If it is propofed to tax any /pecific article by the rule of appor. 
tionment, and it would evidently. create great inequality and in-. 
juftice, it is unreafonable to fay, that the Conftitution intended 
fuch tax fhould be laid by that rule. 

It appears to me, that a tax on carriages cannot be laid by the 
rule of apportionment, without very great inequality and injuf- 
tice. For example: Suppofe two States, equal in cenfus, topay 
80,000 dollars each, by a tax on carriages,-of 8 dollars on 
every carriage ; and in one State there are 100 carriages, and 
in the other 1000. ‘Lhe owners of carriages in one State, 
would pay ten times the tax of owners in the other. A. in one 
State, would pay for his carriage 8 dollars, but B. in the 
ether ftate, would pay for his carriage, 80 dollars. 

It was argued, that a tax on carriages was a direéf tax, and 
might be laid according to the rule of apportionment, and (as | 
underftood) in this manner: Congrefs, after determining on 
the grofs fum to be raifed was to apportion it, according to the 
eenfus, avd then lay itin one State on carriages, in another on 
borfzs, in a third on tobacco, in a fourth on rice; and fo on.—~ 
I admit that this mode might be adopted, to raife a certain fum 
in each State, according to the cenfus, but it would not be 2 
tax On carriages, but on a, number of fpecific -articles 5 and it 
feems to me, that it would be liable to the fame ee . 
abufe 
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abufe and oppreflion, aga fele&tion of any one article in all the 


States, ; ware 


I think, an annual tax on carriages for the conveyance of 
perfons, may be confidered as within the power granted to 
Congrefs to lay duties. The term duty, is the mmott compre- 
henfive next t the generical term tax ; and praéically in Great 
Britain, (whence we take our general ideas of taxes, 
duties, impofts, excifes, cuftoms, &c.) embraces taxes on ftamps, 
tolls for.paifage, &c. &c. and is not confined to taxes on im- 
portation only. 

It feéms tome, that a tax on expence is an indireé tax; -and 
I think, an amnya/ tax on a carriage for the conve of per- 
fons, is of that kinds becaufe a carriage is a confumeable com- 
modity; and fuch annual tax on it, is on the expence of the 
owner. 

i am inclined to think, but of this I do mot give a judicial 
opinion, that the direé taxes contemplated by the Conftitu- 
tion, are only two, to wit, acapitation, or pell tax, fimply, 
without regard to property, profeffion, ot any other circum/ftance 5 
anda tax ow LAND,—I doubt whether a tax, by a general a/- 
feffnent of perfonal property, within the United States, is in- 
cluded within the term direéf tax. 

As I donot think the tax on carriages is a direé tax, it is 
unneceflary, at this time, for me to determine, whether this 
court, con/litutionally poflefles the power to declare an ac of 
Congrefs void, on the ground of its being’made contrary to, 
and in violation of, the Conftitution; but if the court have 
fuch power, I am freeto declare, that I will never exercife it, 
but in a very clear cafe, 

I am for affirming the judgment of the Circuit Court. 

PATERSON, Fu/ftice——By the fecond fection of the firft 
article of the Conftitution of the United States, it is ordained, 
that reprefentatives and dire& taxes fhall be apportioned amon 
the ftates, according to their refpective numbers, which fhall 
be determined by adding to the whole number of free perfons, 
including thofe bound to fervice for aterm of years, and in- 
cluding Indians not taxed, three fifths of all other perfons. 

The eighth feétion of the faid article, declares, that Con- 
grefs fhall have power to lay and collect taxes, duties, impofts, 
and excifes; but al] duties, impofts and excifes, thall be uni- 
form throughout the United States. 

The ninth feétion of the fame article provides, that no capi- 
tation or other direct tax fhall be Jaid, unlefs in proportion to 
the cenfus or enumeration before dire&ted to be taken. 

Congrefs paffed a law on the 5th of Fune,1794, entitled, * An 
2 laying duties upon carriages for the conveyance of per- 
“ fons.” 
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Daniel Lawrence Hilton, on the 5thef Fune, 1794, and there- 
from to the laft day of September next following, owned; pof- 
feffed, and kept one hundred and twenty-five chariots férthe 
conveyance of perfons, but exclufively for his own feparate 
ufe, and not to let out tohire, or for the conveyance of perfons 
for hire. 

The queftion is, whether a tax upon Carriages be a dire& 
tax ? If it be a direé& tax, it is unconftitutional, becavfe it hag 
been laid purfuant to the rule of uniformity, and not to the rdle’ 
of apportionment. In behalf of the Plaintiff in errorp@it has 
been urged, that a tax on carriages does not come within the 
defciption of a duty, impoft, or excife, and therefore is a dire& 
tax. It has, on the other hand, been contended, that asa tax 
on carriages is not a dire&t tax; it muft fell within one of the 
claffifications juft enumerated, and particularly muft be a duty 
or excife. “lhe argument on both fides turns in a circle; it 
isnot a duty, impoft, or excife, and therefore’ Muft be a direé& 
tax; it is not tax, and therefore muft be a duty or excife. 
What is the natural and common, or technical and appropriate, 
meaning of the words, duty and excife, it is not eafy to afcertain. 
They prefent no clear and precife idea to the mind. Different 

erfons will annex different fignifications to the terms. It was, 
however, obvioufly the intention of the framers of the Confti- 
tution, that Congrefs fhould poffefs full power over every 
fpecies of taxable property, ex¢ept exports. “The term taxes, 
is gencrical, and was made ufe of to veft in Congrefs plena 
ry authority in all cafes of taxation. The general divifion of 
taxes is into direét and indirect. Although the latter term is 
not to be found in the Conftitution, yet the former neceflarily 
implies it. Indire& ftands oppofed to direct. There may, 
perhaps, be an indireét tax on a particular article, that-cannot 
be comprehended within the defeription of duties, or impotts, 
or excifes; in fuch cafe it will be comprifed under the general 
denomination of taxes. For the term tax is the genus, and 
includes, 

1. Dire& taxes. 

2. Dutics, impofts, and excifes. 

3. All other claffes of an indireét kind, and not within any 
of the claffifications enumerated under the preceding heads. 

The queftion occurs, how is fuch tax to be laid, uniformly 
or apportionately ? The rule of uniformity will apply, becaufe 
it is an indirect tax, and direét taxes only are to be apportion- 
ed. What are direét taxes within the meaning of the Contti- 
tution? The Conftitution declares, that a capitation tax is a 
dire& tax ; and, both in theory and practice, a tax on land is 
deemed to be a direét tox. In this way, the terms direct taxes, 
and capitation and other direct tax, are fatished. It is not ne- 
ceffary 
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eeflary to determine, whether a tax on the product of land be 1796. 
a dire&t or indirect tax. Perhaps, the igimediate product of yaw 


land, in its original and crude ftate, ought to be confidered as 
the land itfelf; it makes part of it; or elfe the provifion made 
againft taxing exports would be eafily eluded. Land, inde- 
pendently of its produce, is of no values When the produce 
is converted into a manufacture, it aflumes a new fhape ; its 
nature is altered; its original ftate is changed; it becomes 
quite another fubje&, and will-be differently confidered: Whe- 
ther direét taxes, in the fenfe of the Conftitution, compre- 
hend any other tax than a capitation tax, and tax on land, is a 
queftionable point. 1f Congrefs, for inftance, fhould tax, in 
the aggregate or mafs, things that generally pervade all the 
ftates in the Union, then, perhaps, the rule of apportionment 
would be the moft proper, efpecially if an affefiment was to 
intervene. ‘This appears by the practice of fome of the ftates, 
to have been confidered as a direct tax. Whether it be fo un- 
der the Conftitution of the United States, isa matter of fome 
difficulty; but as it is not before the court, it would be im- 
proper to give any decifive opinion upon it. I never entertain- 
ed a doubt, that the principal, | will not fay, the only, obje@ts, 
that the framers of the Conftitution contemplated as falling 
within the rule of apportionment, were a Capitation tax and a 
tax on land. Local confiderations, and the particular circum- 
ftances, and relative fituation of the ftates, naturally lead to 
this view of the fubjeét. The provifion was made in favor of 
the fouthern States. They pofleffed a large number-of flaves ; 
they had extenfive traéts of territory; thinly fettled, and not 
very produ@tive. A majority of the ftates had but few flaves, 
and feveral of them a limited territory, well fettled, and in a 
high {tate of cultivation. ‘Ihe fouthern ftates, if no provifion 
had been introduced in the Conftitution, would have been 
wholly at the mercy of the other ftates. Congrefs in fuch 
cafe, might tax flaves, at difcretion or arbitrarily, and land in 
every part of the Union after the fame rate or meafure: fo 
much a head in the firft inftance, and fo much an acre in the 
fecond. To guard them againft impofition in thefe particulars, 
was the reafon of introducing the claufe in the Conftitution, 
which direéts that reprefentatives and direét taxes fhall be ap ; 
portioned among the itgtes, ac@Brding to their refpective num- 
bers. 

On the part of the Plaintiff in error, it has been contended, 
that the rule of apportionment is to be favored rather than the 
rule of uniformity; and, of courfe, that the inftrument is to 
receive fuch a conftruétion, as will extend the former and re- 
ftri& the latter. Iam not of that opinion.'! The Conftitution 
has been confidered as an accommodating fyftem ; it was the 
Vor. III. Aa effe& 
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effeé&t of mutual f@erifices and conceffions; it was the work 
of compromife. “The rule of apportionment is of this naqi 
ture; it is radically wrong; it cannot be fupported by any 
folid reafoning. Why fhould flaves, who are a fpecies of 
property, be reprefented’ more than any ether property? The 
rule, therefore, ought mot to be extended by conftruction, 

Again, numbers do not afford a juft eftimate or rule of 
wealth. It is, indeed, a very uncertain and incompetent 
fign of opulence. There is another reafon again& the ex- 
tenfion of the principle laid down in the Conftitution. 

The counfel on the part of the Plaintiffin error, have further - 


“urged, that an equal participation of the expenfe or burden 





by the feveral ftates in the Union, was the primary obje@, 
which the framers of the Conftitution had in view; and that 
this objec will be effected by the principle of apportion. 
ment, which is aim operation upon ftates, and not on indi- 
viduals ; for, each ftate will be debited for the amount of its 
quota of the tax, and credited for its payments. This brings 
it to the old fyftem of requifitions. An equal rule is doubt. 
lefs the beft. But how is this to be applied to ftates or to 
individuals? The latter aré the objects of taxation, without 
reference to ftates, except in the cafe of direct taxes. The fit. 
cal power is exerted certainly, equally, and. ¢ifectually on in- 
dividuals ; it cannot be exerted on ftates. ‘The hiftory of the 
United Netherlands, and of our own Country, will evince the 
truth of this pofition. “Bhe government of the United States 
could not go on under the ‘confederation, becaufe Congrefs 
were obliged to proceed in the line of requifition. Congrefs 
could not, under the old confederation, raife money by taxes, 
be the ‘public exigencies ever fo prefling and great. They 
had no coercive authority—if they had, it muft have been ex- 
ercifed againft the delinquent ftates, which would be ineffeétual, 
or terminate in a feparationy Requifitions were a dead letter, 
unlefs the ftate legiflatures could be brought into aétion ; and 
when they were, the fums caifed were very difproportional. 
Unequal contributions or payments engendered difcontent, and 
fomented ftate-jealoufy. Whenever it fhall be thought ne- 
ceflary or expedient to lay a direét tax on land, where the ob- 
ject is one and the fame, it ee apprehended, that it will be 
a fund not much more. produ thangthat of requifition un- 
der the former government. Let us put the cafe, A given 
fum is to be raifed from the landed property in the United 
States. It it eafy to apportion this fum, or to’ affign to each 
ftate its quota. The Conftitution gives the rule. Suppofe 
the proportion of North Carclina to be eighty thoufand dol- 
lars. ‘“Phis fum is to be laid on the landed property in the 
ftate, but by what rule, and by whom? Shall every aere pay 
the 
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the fame fum, without regard to its quality, value, fituation, 


1796. 


or productivenefs? This would be manifeftly we Do the wary 


laws of the different ftates furrith fufficient data for the purpofe 
of forming one common rule, comprehending the quality, bia. 
ation, and value of the lands? In fome of the ftates there has 
been no Jand tax for feveral years, and where there has been, 
the mode of laying the tax is fo various, and the diverfity in 
the land is fo great, that no common principle can be deduced, 
and carried into practice. Do the laws of each ftate furnith da- 
ta, from whence to extract a rule, whofe operation fhall be 
equal and certain in the fame ftate? Even this is doubtful. 
Befides, fub-divifions will-be neceflary; the apportienment of 
the ftate, and perhaps of a particular part of the fate, is again” 
to be apportioned among counties, townfhips, parifhes, or di- 
ftriats. Ifthe lands be claffed, then a fpecific value muft be 
annexed to each clafs... And there a queftion arifes, how.often 
are claffifications and afleffinents to be made? Annually, tri- 
ennially, feptennially ? The oftener they are made, the greater 
will be the expenfe ; and the feldomer they are made, the grea- 
ter will be the inequality, and injuftice, In the procefs of the 
operation a number of perfons will be, neceflary to clafs, to 
value, and affefs the land; and after all the guards and provi- 
fions that can be devifed, we muft ultimately rely upon the 
difcretion of the officers in the exercife of their fundtions, 
Tribunals of appeal muft: alfo be inftituted to hear and decide 
upon unjuft valuations, or the afleffors will a& ad libitum with- 
out check or control. The work, it is to be feared, will be 
operofe and unproductive, and full of inequality, injuftice, and 
oppreffion. Let us, however, hope, that a fyftem of land tax- 
ation may be fo corrected and matured by practice, as to be- 
come eafy and equal in its operation, and produétive and be- 
neficial in its effects. Butto return. <A tax on carriages, if 
apportioned, would be oppreffive and pernicious. How would 
it work? In fome ftates there zre many carriages, and in athers 
but few, Shall the whole fum fall on one or two individuals 
in a ftate, who may happen to own and poflefs carriages ? The 
thing would be abfurd, and inequitable. In anfwer to this 
objection, it has been obferved, that the fum, and not the tax, 
is to be apportioned; and that Congrefs may felect in the dif- 
ferent ftates different articles or objefts from whence to raife 
the apportioned fum, ‘The idea is hovel. What, fhall land 
be taxed in one ftate, flaves in another, carriages in a third, 
and horfes in a fourth; or fhall feveral of thefe be thrown tc- 
gether, in order to levy and make the quotaed fum? The 
fcheme is fanciful. It would not ‘work well, and perhaps is 
utterly impracticable. It is eafy to difcern, that great, and 
perhaps infurmountable, obftacles mu‘ arife in forming the fub- 
ordinate 


/ 





1796. 





180 €aszs ruled and adjudged inthe 


ordinate arrangements neceflary to carry the fyftem into effec ; 
when formed, the operation would be flow and expenfive, un- 
equal and unjuft. Ifa tax upon land, where the object is 
fimple and uniform throughout the ftates, is fearcely practica- 
ble, what fhall we fay of a tax attempted to be apportioned 
among, and raifed and colleéted from, a number of diffimilar 
objects. The difficulty will increafe with the number and 
variety of the things propofed for taxation, We fhall be obli- 

ed to refort to intricate and gudlefs valuations and affefiments, 
in which every thing will be guy! and nothing certain. 
There will be no rule to walk by. he rule of uniformity, 
on the contrary, implies certainty, and leaves nothing to the 
will and pleafure of the afleffor. In fuch cafe, the obje& and 
the fum coincide, the rule and the thing unite, and of courfo 
there can be no impofition. . The truth is, that the articles 
taxed in one ftate fhiould. be taxed in another ; in this way the 
fpirit of jealoufy is appeafed, and tranquillity preferved 5 in this 
way the preflure on induftry wi!l be equal in the feveral ftates, 
and the relation between the different fubjects of taxation duly 
preferved. Apportionment is an operation on ftates, and in- 
volves valuations and affeffments, which are arbitrary, and 
fhould not be reforted to but in cafe of neceflity, Uniformity is 
an inftant operation on individuals, without the intervention 
of affeflments, cr any regard to ftates, and is at once eafy, cer- 
tain, and efficacious. All taxes on expences or confumption 
are indire& taxes. A tax on Carriages is of this kind, and of 
courfe is not a direct tax. Indirect taxes are circuitous modes 
of reaching the revenue of individuals, who generally live ac- 
cording to their income. In many cafes of this nature the in- 
dividual may be faid to tax himfelf. I fhall clofe the difcourfe 
with reading a paflage or two from Symith’s Wealth of Na- 
tions. 

“ The impoflibility of taxing people in proportion to their 
“revenue, by any capitation, feems to have given occafion to 
“ the invention of taxes upon confumable commodities ; the 
“ ftate not knowing how to tax dire€tly and proportionably the 
“ revenue of its fubjects, eudeavours to tax it indirectly by tax- 
“ ing their expence, which it is fuppofed in moft cafes will be 
“ nearly in proportion to their revenue. Their expence is tax- 
“ ed by taxing the confumable commoditities upon which it is 


“laid out. 3 Vol. page 331- 


“ Confumable commodities, whether neceflaries or luxuries, 
“ may be taxed in two different ways; the confumer may either 
“ pay an annual fum on account of his ufing or confuming 
“ goods of a certain kind, or the goods may be taxed while 
¢- they remain in the hands of the dealer, and before they are 
“ delivered to the confumer. The confumable goods, which 
“> ms 
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« Jaft a confiderable time before they are confumed altogether, 1796. 
“ are moft properly taxed in the one way; thofe of which the yw 
“ confumption is immediate, or more fpeedy, in the other: the 
“ coach tax and plate tax are examples of the former method of 
“ impofing; the greater part of the other duties of excife and 
“ cuftoms, of the latter.” 3 Vol. page 341. 

I am, therefore, of opinion, that the judgment rendered in 
the Circuit Court of Virginia ought to be affirmed, 

IREDELL. Fuffice—I agree in opinion with my brothers, 
who have already expreffed theirs, that the tax in queftion, 
is agreeable to the Conftitution; and the reafons which have 
fatisfied me, can be delivered in a very few words, fince F think 
the Conttitution itfelf affords a clear guide to decide the contro- 
verfy. 

The Congrefs poffefs the power of taxing all taxable objeéts, 
without limitation, with the particular exception of a duty on 
exports. 

Thereare two reftri€tions only on the exercife of this authority: 

1. All direc? taxes muft be apportioned, 

2. All duties, impofts, and excifes muft be uniform. 

if the carriage tax be a direct tax, within the meaning of the 
Conftitution, it muft be apportioned. 

_ _ If it be a duty, impoft, or excife, within the meaning of the 
Conftitution, it muft be uniform. 

If it can be confidered as a tax, neither dire&t within the 
meaning of the Conftitution, nor- comprehended within the 
term duty, impoft or excife ; there is no provifion in the Conti. 
tution, One way or another, and then it muft be left to fuch an 
operation of the power, as if the authority to lay taxes had been 
given generally in all inftances, without faying whether they 
fhould be apportioned or uniform; and in that cafe, I fhould 
prefume, the tax ought to be uniform; becaufe the prefent 
Conftitution was particularly intended to affect’ individuals, 
and not ftates, except in particular cafes fpecified: And this is 

_ the leading diftin€tion between the articles of Confederation 
+ and the prefent Conftitution, 

As all dire& taxes muft be apportioned, it is evident that the 
Conftitution contemplated none as diregt but fuch as could be * 
apportioned. 

If this cannot be apportioned, it is, therefore, not a direc? 
tax in the fenfe of the Conftitution. 
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That this tax cannot be apportioned is evident. Suppofe 10 
dollars contemplated as a tax on each chariot, or poft 
chaife, in the United States, and thef{aumber of both in all 
the United States be computed at 105, thenumber of Re- 
prefentatives in Congrefs. 
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Dolls. Gt, 
This would produce in the whole - = - 1050 
The fhare of Virginia being 19-105 parts, would 


be - - - Dollars 190 
The thare of Conneéicut being \7-105 parts, 

would be mt - 7 70 
Then fuppofe Virginia had 50 carriages, 
Conneéicut s 2 


The thare of Virginia being 190. dollars, this 
mutt of courfe.be colleéted from the own- 
ers of carriages, and there would therefore 


be collected from each carriage - - - 380 
The fhare of Conneéicut being 70 dollars, cach 
carriage would pay - - - 35 


If any ftate had no carriages, there could be no apportion- 
ment at all. ‘This mode is too manifeftly abfurd to be fupport- 
ed, and has not even been attempted in debate. 

But two expedients have been propofed of a very extraordi- 
nary nature, to evade the difficulty. 

1. To raife the money a tax on carriages would produce, 
not by laying a tax on each carriage uniformly, but by feled- 
ing different articles in different ftates, fo that the amount paid 
in each ftate may be equal to the fum due upon a principle of 
apportionment. One ftate might pay by a tax on carriages, 
another by a tax on flaves, &c. 

I fhould have thought this merely an exercife of ingenuity, 
if it had not been prefled with fome earneftnefs; and as this 
was done by gentlemen of high refpeétability in their profeffion, 
it deferves a ferious anfwer, though it is very difficult to give 
fuch a one. 

1. This is not an apportionment, of a tax on Carriages, 
but of the money a tax on carriages might be fuppofed to pro- 
duce, which is quite a different thing. 

2. It admits that Congrefs cannot lay an uniform tax on all 
carriages in the Union, in any mode, but that they may on 
carriages in One or more ftates. “They may therefore lay a tax 
on carriages in 14 ftates, but not in the 15th. 

3. If Congrefs, according to this new decree, may. fele& 
carriages as a proper objedt, in one or more ftates, but omit them’ 
in others, 1 prefume they may omit them in all and feleé& other 
articles, 

Dolls. Cts. 

Suppofe, then, a tax on carriages would produce 100,000 

And a tax on horfes a like fum “ - 100,000 
and 2 hundred thoufand dollars were to be apportioned accord. 
ing tothat mode. Gentlemen might amufe-themfelves with 
calling this a tax on carriages, or a taxon horfes, while not a 
? fingle 
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fingle cafriage, nor a fingle horfe, was taxed throughout the 
Union. 
4. Such an arbitrary method of taxing different fates differs 


ently, is afuggeftion altogether new, and would lead, if prac- * 


tifed, to fuch dangerous confequences, that it will require 
very powerful arguments to fhew, that that method of taxin 
would be in any manner compatible with the Conftitutioa, with 
which at prefent I deem it utterly irreconcilable, it being alto- 
gether deftructive of the notion of a common intereft, upon 
which the very principles of the Conftitution are founded, fo far 
as the condition of the United States will admit. * 
The fecond expedient propofed, was, that of taxing car- 
riages, among other things, in a general affeflment. This 
amounts to faying, that Congrefs may lay a tax on carriages, 
but that they may not do it unlefs they blend it with other fub- 
jects of taxation. For this, no reafoa or authority has been 
given, and in addition to other fuggeftions offered by the 


. Counfel on that fide, affords an irrefragable proof, that when 


pofitions plainly fo untenable, are offered to counteract the 
principle contended for by the oppofite counfel, the principle 
itfelf is a right one ; for, no one can doubt, that if better rea- 
fons could have been offered, they would not have efcaped 
the fagacity and learning of the gentlemen who offered them. 

There is no neceffity, or propriety, in determining what is 
er is not, a direét, or indireét, tax in all cafes. 

Some difficulties may occur which we do not at prefent fore- 
fee. Perhaps-adireé& tax in the fenfe of the Conftitution, can 
mean nothing but a tax on fomething infeparably annexed to 
the foil: Something capable of apportionment under all fuch 
circumftances. 

é land or a poil tax may be confidered of this defcription. 

The latter is to be confidered fo particularly, under the pre- 

ent Conftitution, on account of the flaves in the fouthern 
ftates, who give a ratio in the reprefentation in the propor- 
tion of 3 to 5. 

Either of thefe is capable of apportionment., 

In regard to other articles, there may poflibly be confidera- 
ble doubt. 

It is fufficient, on the prefent occafion, for the court to be 
fatisfied, that this is not a direct tax contemplated by the Con- 
ftitution, in order to affirm the prefent judgment; fince, if it 
cannot be apportioned, it muft neceflarily be uniform. 

I am clearly of opinion, this is not a dire& tax in the fenfe 
of the Conftitution, and, therefore, that the judgment-ought to 
be affirmed. 

Witson, Fuffice. As there were only four Judges, in- 
cluding myfelf, who attended the argument of this a + 
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1796. fhould have though it proper to join in the decifion, though I 





had before expreifed a judicial opinion on the fubje@, in the 
Circuit Court of Virginia, did not the unanimity of the other 
three Judges, relieve me from the neceffity. I fhall now, how- 
ever, only add, that my fentiments, in favor of the conftitu- 
tionality of the tax in queftion, have not been changed. 

CusHinG, Fuffice. As ¥ have been prevented, by indif- 
pofition, from attending te the argument, it would be impro- 
per to give an opinion on the merits of the caufe. 

By THE Court. Letthe judgment of the Circuit Court 
be affirmed. 
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Hits et al Plaintiffs in Error; verfus Ross. 


I \HIS was a writ of error dire&ted to the Circuit Court for 
the Diftri&t of Georgia. On the return of the record, 
feveral errors were affigned; but the only one, now relied on, 
ftated “ that the faéts on which the Circuit Court had founded 
their decree, did not appear fully upon the record, either from 
the pleadings and decree itfelf, or a ftate of the cafe agseed to by 
the parties, or their council, or ye a ftating of the cafe by the 
court,” as required by rhe rgth fection of the judiciary act. 
On examining this record, it was found, that no ftatement of 
facts had been made either by the court or the parties, nor did 
it appear from the pleadings and decree, upon what facts the 
decree ef the Circuit Court had been founded. But it appear- 
ed, that a number of witnefles had been produced and fworn, 
(the record did not fay examined) at the hearing before the 
Circuit Court, whofe teftimony had not been cemmitted to 
writing ; while, on the other hand, the depofitions of the wit- 
neffes who had been examined before the Di/frict Court, were 
annexed to the proceedings returned. It was acknowledged 
by-the council for the Defendants in error, that the teftimony 
of the witneffes produced in the Circuit Court, had been taken 
viva vece, according to the 3oth fection of the judiciary ac, 
and that their depofitions had not been committed to writing. 
It was conceded by the council on bath fides, that without 
ether aids than fuch as were to be derived from this atone 
record, 
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record, it would be impoffible to obtain a fair review of the 1796: 
proceepings of the Circuit Court in this caufe. But Cox amd Gan 


Duponceau, for the Plaintiffs in error, contended for a reverfal 
of the decree. Reed (of South Carolina) E. Tilghman and 
Lewis for the Defendants, infifted on the other hand, that the 
decree ought to be affirmed, unlefs it was fhewn to be errone- 
ous; that the omiffion on which the Plaintiffs relied}‘could not 
be afligned as an error, and did not vitiate the proceedings ; 
that it was to be afcribed to the negle& of the Plaintiffs them- 
felves, whe ought, in the firft inftance, to have applied to the 
adverfe council to ftate a cafe, and if they refufed; or difagreed 
in their ftatement, then to the court itfelf; that the Defendants 
being fatisfied with the decree and not intending to appeal 
therefrom, it was not their bufinefs to affift the Plaintiffs in 
perfecting their record, foas to enable them to bring it proper~ 
ly before an Appellate Court. Upon the whole, they prayed 
that the decree be affirmed. . ; 

For the Plaintiffs in error, it was infifted, that the omiffion 
of a ftatement of the cafe, vitiated the whole record. The 
judiciary a&t of the United States had greatly innovated up- 
on the old fyftem of Admiralty and Chancery proceedings, the 
forms and principlés of the common law were interwoven with, 
and in many cafes, entirely fubftituted to thofe of the Roman 
jurifprudence. The 3oth fection of that a& required, that the 
teftimony of witneffes fhould be taken viva vece, inftead of 
written depofitions, both in the Diftri€t and the Circuit Court. 
In the former of thefe tribunals, indeed, when either of the 
parties expreffed an intention of appealing to the other, the 
depofitions of the witnefles were to be committed to writin 
but this cafe was an exception to the general rule. Inthe Cir- 
cuit Court, where new evidence was admitted, no provifion 
had been made for committing the teftimony to writing, except 
in the cafe of abfent, aged, infirm -or ee witnefles, 
whofe evidence might be taken de bene eff, precifely as in the 
common law courts. The whole teftimony, therefore, could 
not, without the confent of parties, come before the Supreme 
Court of the United States, in any cafe where new witneffes 
were heard, or the fame witnefles who were examined below, 
were produced de novo before the Circuit Court. 

It was clear, that the intention of Congrefs was to veft the 
powerof frying matters of faét in Admiralty and Equity cafes, 


in the Diftri€t and Circuit Courts exclufively. ~ Like the ver-— 


di& of ajury, the decifion of the latter tribunal, was final and 
conclufive, as to fact. ‘The Supreme Court were only empow- 
ered to correé&t their decrees in matters{f law. Therefore an 
appeal did not lie to them, but only a wae error, as at com= 
monlaw. And by the 22d fection of th@judiciary aét, it was 

Vor. Lil. Bb provided, 
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provided, that no decree of the Circuit Courts fhould be re. 


verfed for any-error in fad. 

But ftill the civil law pleadings, as by bill or libel, anfwer, 
&c. were retained in the courts below. Thofe not being car- 
ried on with the logical clofenefs and-accuracy, fer which the - 
fyftem of common law pleadings is fo much and fo juftly ads 
mired, tit fa&ts which grounded the decree, would feldom, if 
ever, appear from the pleadings and decree itfelf. Amidft the 
heap of matter with which libels and anfwers are generally 
crowded, and the variety of faéts, often immaterial to the real 
points in conteft, aflerted and denied by the refpective parties, 
it would be often difficult even to know what was the true ob- 
je&t of the controverfy. The law, therefore, wifely ordered 
that the facts on which the decree was founded, where they did 


_ Net appear from the pleadings and decree itfelf, fhould be fhewn 


by a ftatement, which, like a fpecial verdidt, fhould enable the 
court to determine whether the inferences of law, drawn from 
sf, faéts by the inferior court, were juft or erroneous, 

o caufe fuch a ftatement to be made, or to make it them. 
felves, was a duty which the law enjoined upon the Circuit 
Ceurts, and which they were bound to perform. ‘The words of 
the act of Congrefs were exprefs and imperative. “ It thal! 
“ be the duty of the Cirenit Courts, in caufes in Equity and 
“of Admiralty and Maritime jurifdiction, tocaufe the facts on 
“ which they found their fentence, or decree, fully to appear upon 
“ the record, either from the pleadings and decree itfelf, ora 
“ ftate of the cafe agreed by the parties, or their council, or if 
“ they difagree, by a ftating of the cafe by the court.” The 
court were therefore bound to fee that the facts appeared upon 
the record, in fome one or other of thefe modes, neither party 
could compel the adverfe counfel or the court to ftate a cafe; 
andthe courts, by omitting this indifpenfible requifite, had it 
in their power, whenever they pleafed, to make their decrees 
final and conclufive, in law as well as in fa&, and effectually 
to deprive the unfuccefsful party of the benefit of a revifior, 
which the law had exprefsly provided in his favour. It being 
then the default of The court, it might be well affigned for er- 
ror. 8 Co. 59. Cro. Eliz. 84. ro7e And the act of Congrefs, 
being introductory of anew law, was to be ftridtly purfued. 
4 Bac. Ab. 641. 2 Stra. 973." | 

The Council further illuftrated the fubje& by feveral ana- 
Jogies drawn from the civil and the common law. It was, they 
faid, a principle which appeared,to pervade thofe two fyftems, 
that where the fuperior court were judges of law and fact, the 
inferier tribunal was @pund to return to them the whole 
evidence ; when judges of law only, then they were bound to 
make the facts appeataupon which the judgment or decree was 
founded. Orders of the courts of Quarter Seffions are only to ° 
be 
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be quafhed for errors in law, therefore, it is only neceffary that +476. 
the facts on which they were founded, fhould appear upon the Way~ny 
record; but in the cafe of convictions by juftices upon penal 
ftatutes, the faéts are to be re-examined, and, therefore, thoy 
are bound to fet forth the whole evidence. 2 Stra. gg7- At 
common law, where the trial is by jury, ftill the facts on 
which the judgment is founded, muft appear on the face of 
the whole record, and where the verdi& did not find precifely 
the matter in iffue, asavhere it found that “ by non perform- 
“ance of the promife, the Plaintiff had fuftained £.50 da- 
“ mages, without exprefsly findirt that the Defendant bad 
promifed, the judgment for the Plaintiff was reverfed. 21. Vin. 
Ab. 441. becaufe the fuperior judges could not determine 
whether the law had been properly inferred from the faéts, 
unlefs the faéts themfelves were clearly and exprefsly ftated. 
This rule obtained at civil law for the very fame reafons, On 
a bill of review in chancery, where the law alone was to be 
re-examined, it had been often refolved, that the facts proved 
and allowed by the court as proved, fhould be fo mentioned in 
the fentence, otherwife on a bill of review, thofe faéts /hould 
be taken as not proved, for elfe a decree could never be rever- 
fed by a bill of review, but all erroneous decrees muft be re- 
verfed on appeals only. 1 Vern. 166. 914. 216, a Cha. Ca, 


» 55 
athe Council for the Defendant in error, infifted, that al- 
though the want of a ftatement of faéts was a technical defec& 
in the record before the court, which they were willing to 
fupply as much as lay in their power, from their notes of the 
evidence which had been taken before the Circuit Court; yet 
the court could not, without great injuftice, reverfe the decree 
On that account. “They were bound by the 24th fection of the 
Judiciary Law, on the reverfa) of a decree of the court, to pafs 
{uch a decree as the Circuit Court fhould have pafled. How 
could they do it in this inftance? Were they, for an omiffion 
of fhe court, which they could not help any more than the De- 
fendants, to put it out of their power to obtain juttice; and 
how*could they fay, that the Circuit Court fhould have render- 
ed a different decree, fince they were not poffeffed of the me- 
rits of the caufe? . 

Tue Court were, unanimoufly, of opinion, that the error 
afigned, was not a fufficient ground for reverfing the decree, 
and recommended to the partics to come to fome agreement, 
which might bring. the matters in controverfy fairly before 
then. , 

After fome converfation, an agreement took place, between 
the council on both fides, that the caufe fhould be continued 
to the next term; and that, in the meantime, new evidence 
might 
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1796. might be taken on both fides, and the whole matter of fad, as 
Wevw well as the law, breught before the Supreme Court of the Uni. 





ted States, as upon an appeal.* 








M‘Donoucn, verfus DANNERY, and the Ship Mary Forp, 


HIS was a writ of error to remove the proceedings and 
decree from the Circuit Court, for the Diftri& of dof. 
fachufetts ; and, the record being*returned, exhibited the fol- 
lowing faéts:—On the ath of November, 1794, the owners 
and crew of the fhip George, filed a libel in the Diftrid 
Court of Maffachufetts, in which they fet forth, 
- That the faid thip George was an American veflel, owned 
and navigated by American citizens, loaded with a very valua- 
ble cargo, principally on freight, and bound from Virginia for 
Rotterdam; and that on the fecond day of O¢fober laft, on the 
high feas, in latitude 44° and longitude 40°, they fell in with 
the thip Mary Ford, which they found utterly deferted, and 
abandoned, without any perfon on board, and in a moft'peri- 
lous ftate: That the captain and crew of the faid thip George, 
took poffefion of the Mary Ford, .and with the’ intention of 
faving the faid fhip and her cargo, the Mate, and three of the 
faid crew, entered on beard the Mary Ford, and at great peril 
of their lives, and fuffering gréat hardfhip, with the affiftance 
of two men-from a fifhing veffel, whom they hired, brought 
her into the port of Boffon'; whereupon they pray that the faid 
fhip and cargo, may be adjudged to them. 

On the 5th of November, 1794, Thomas M’ Donnough, Efq. 
Conful of his Britannte Mejetty, for the ftates of Maffachufetts, 
Rhede Ifland, Conneéticut and New Hampfhire, filed a claim 
in the Diftri€t Court of Maffachufetts, and fuggefted, that the 
fhip Mary Ford, and her cargo, at the time fhe was taken 
poffeffion of by the crew of the fhip George, was, and now is, 
owned by certain merchants, fubjeéts of his faid Britannic Ma- 
jefty, and prayed that the fame might be delivered to him, in 
behalf of faid owners, on the payment of a reafonable falvage, 
| ee : r or. 
* See the fame cafe pof . ’ 
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or, if fold, that the proceeds thereof might be delivered to him, 1796. 
in behalf of faid owners, deducting therefrom fuch falvage, with Wayny 


cofts.and charges. 

On the ad of December, 1794, F. B. Thomas Dannery, 
Citizen and Conful of the French Republic, refident at Boffon, 
in behalf of faid Republic, and the citizens thereof immedi- 
ately concerned, likewife filed a claim for the faid thip Mary 
Ford, and her cargo; and fuggefted, that the faid fhip and her 
cargo, on the twenty-eighth day of September \aft, were. the 
property of fome of the fubjeéts of the King of Great Britain; 
and afterwards, on the fame day, between two and three o’clock, 
in the afternoon, on the high feas, were attacked, fubdued, and 
taken by a fquadron of fhips, to wit, the Filaburtier, Charant, 
Poftilion, Semiellante, omer Bart, and Ranger, all in the pub- 
lic fervice of and belonging to the French Republic, com- 
manded by Commodore Vi] Maudarine ; and that the French 
Republic, and all the citizens thereof, were then, and ftill are, 
at open war with the King of Great Britain, and all his fub- 
jects ; and that fome of the feamen of faid fquadron, entered 
on. board the faid fhip Mary Ford, took compleat dnd entire 
poffeflion of her, and took and brought away the Briti/h cap- 
tain and feamen of faid fhip, and ftill held them prifoners of 
war; and that they took and brought away the papers belong- 
ing to her ;——by all which, and the laws of nations, the faid 
fhip Mary Ford, and her cargo, became the property of the 
French Republic and the captors, by the rights of war. 

The faid laft mentioned claimant further fuggefted, that af- 
terwards, on the twenty-ninth day of the fame September, 
about three o’clock in the afternoon, the faid fhip and her car- 
go, by order of the Commodore of faid fquadron, from an ap- 
prchenfion of weakening his force, were left at fea from necef- 
fity. “Fhe faid-Conful prays a reftoration of the faid fhip and 
cargo, to be adjudged to himy to the ufe of the French Re- 
public, on his paying reafonable falvage, with cofts and char- 
ges, or that the faid fhip and cargo may be decreed to be fold 
to theufe of the French Republic, and her citizens concerned, 
after payin@*fuch-falvage, cofts and charges. 

The faéts which appear in evidence in-this cafe are, that the 
Mary. Ford and her cargo were, before the twenty eighth day 
of September, the property of certain Briti/h fubjetts ; that fhe 
was bound on a voyage from the Wc/? Indies to London ; — that, 
on that day fhe was attacked on the high feas by the fquadrén 
mentioned in the claim of the Conful of the French Republic, or 
one of the fhips belonging to the fame to which fhe ftruck ; — 
that an Officer and fome of the crew of one or more of the fhips 
of faid fquadron entered on board, took out her Captain and all 
her crew, and the greateft part of the fhip’s papers, and yar = 
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1796. failed fome time, probably more than twenty four hours, with 
wer ows faid French crew on board her, in company with: faid fquadron, 
and was then left by order of the Commander of faid {quadron, 
who directed her to be burnt; that fome attempts were made 
unfuccefifully to effect this purpofe ; —that feveral Britt vef- 
fels had been captured and manned by faid {quadron, and man 
of tht people of the fquadron were fick, and incapable from 
that caufe to do duty; —that from an apprehenfion of weak. 
gning his force, the faid Commander had given the faid orders ; 
that the faid hip George, met with the faid Mary Ford at the 
time and place mentioned in the Libel, and brought her and 
her cargo into the harbour of Bo/ffom under the circumftances 
fet forth in the Libel ; — The fhip Mary Ford and her cargo 
have been fold by order of the Court, and with the confent of 
all parties. 

After argument, Lowel, Judge of the Diftridt, delivered 
on opinion of the court, firft recapitulating the facts above 

ated. 

“By tHe Court. The Libellants have prayed, that the 
whole of the fhip and cargo fhould be decreed to their ufes 
There have been times in the hiftory of nations, in which vef- 
fel and goods, left by neceffity on the high feas, have been de- 
creed the property of the finders; and where wrecks on the 
fhore have been with-held from the original proprietors, by 
the fovereigns of the country, or fome great man, on whofe 
lands they have happened to be caft: But in very early times, 
they have, in both cafes, been confidered as the property of 
the original owner. Several of the Roman Emperors made 
their edicts and decrees, for the prefervation of fuch property, 
and the reftoration of it; and for a long time, the law of na- 
tions has been fettled on principles confonant to juftice and hu- 
manity, in favour of the unfortunate proprietors; and the 
perfons who have found and faved the property, have been 
compenfated by fuch part thereof, or fuch pecuniary fatisfac- 
tion, as the laws of sparticular States have {pecially provided, 
or, in want of fueh previfion, (as the writers on the law of na~ 
tions agree) by fuch reward as in the opinion of th®fe who, by 
the municipal laws of the country, are to judge, is equitable 
and right, In our country, no Pecial rule being eftablithed, 
this court ts to determine what, in fuch cafe, is equitable and 

tht. Uherule in eftimation, which ought, inmy Opinion, to 

« adopted, would be to give, if poflible, to afcertain it, fuch 
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actual fuffering of thofe, by whofe exertions the property is faved. 
And, as leversd of the moft important of thefe are really mental, 
to which no meafure of weight or capacity can be actually ap- 
plied, itis probable, different perfons;would vary confiderably 
in their eftimation of them. it may, therefore, bea thing to be 
withed, that every nation would make, at leaft, fome general 
rules for determining fuch cafes: but as there are none efta- 
blifhed in this country, 1 2m bound to exercife-my own judg- 
ment, in determining what isa juft and equitable compenfation. 

«“ Admiralty courts having the thing faved under their con- 
troul, may either adjudge a portion of fuch thing to the perfons 
who have faved it, or a fum of money to be paid by the pro- 
prietor, or from the produce of the thing fold. And in either 
cafe, the fame principle ought to operate, and fuch parts of the 
thing faved, or fum of money, be decreed to thofe who fave it, 
as may fully compenfate them, and will encourage others to 
like efforts. In this cafe, the Mary Ford, when found, was at 
the mercy of the feas, her fails and rigging partly taken away 
or loft; very little or no provifions on board her; the George 
was bound on a foreign voyage, with a valuable cargo, and it 
does not appear that fhe had any fupernumerary hands ; thofe 
who undertook to carry her into port, found her greatly difa- 
bled and difficult to manage ; the rifque of their lives muft have 
been confiderable, and their exertions great. I think few cafes 
will happen, when the compenfation ought to be higher. 

“ Under all circumftances, therefore, Tam of opinion, that one 
third part of the grofs proceeds of the value, ought.to be paid 
to the owners and crew of the ship George, for falvage of the 
faid thip Mdary Ford and her cargo, and in full compenfation 
of their fervices, peril and expenfes, in the following propor- 
tions which have been fince f{cttled by three merchants, named 
by them, and appointed by the court, viz.—to the owners of the 
George, nine thoufand five hundred and eighty dollars, and twen- 
ty-eight cents, being two third parts of the fuar decreed for the 
owners of the George’and her crew, after deduédting three bun- 
dred and feventy dollars and forty-two cents, for the owners, for 
expenfes incurred and paid by them, on the joint account of the 
owners and the crew—and the remaining one third, viz. four 
thoufandfeven hundred and ninety dollars and fourteen cents, 
to the captain and crew of the George, inthe following propor- 
tions, viz. to the Captain, cleven hundred and nfty-Gx dollars 
and twenty ceats—Lemuel Soffer, eight hundred and twenty- 
fun dallore and ninety cente— ohn Clajjin, tour hundred and 
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1796 provided, that no decree of the Circuit Courts fhould be re. 
rw verfed for any-error in faz. 





But ftill the civil law pleadings, as by bill or libel, anfwer, 
&c. were retained in the courts below. Thofe not being car- 
ried on with the logical clofenefs and»accuracy, fer which the - 
fyftem of common law pleadings is fo much and fo juftly ads 
mireJ, tit fas which grounded the decree, would feldom, if 
ever, appear from the pleadings and decree itfelf. Amidft the 
heap of matter with which libels and anfwers are generally 
crowded, and the variety of faéts, often immaterial to the real 
points in conteft, aflerted and denied by the refpective parties, 
it would be often difficult even to know what was the true ob- 
jet of the controverfy. The law, therefore, wifely ordered 
that the facts on which the decree was founded, where they did 
net appear from the pleadings and decree itfelf, fhould be fhewn  - 
’ by a ftatement, which, like a {pecial verdié, fhould enable the 
court to determine whether the inferences of law, drawn from 
ees faéts by the inferior court, were juft or erroneous, 

o caufe fuch a ftatement to be made, or to make it them. 
felves, was a duty which the law enjoined upon the Circuit 
Courts, and which they were bound to perform. ‘The words of 
the act of Congrefs were exprefs and imperative. “ It thall 
“ be the duty of the Cireuit Courts, in caufes in Equity and 
“of Admiralty and Maritime jurifdiction, tocaufe the fads on 
“which they found their fentence, or decree, fully to appear upon 
“ the record, either from the pleadings and decree itfelf, ora 
“ ftate of the cafe agreed by the parties, or their council, or if 
“ they difagree, by a ftating of thecafe by the court.” The 
court were therefore bound to fee that the fats appeared upon 
the record, in fome one or other of thefe modes, neither party 
could compel the adverfe counfel or the court to ftate a cafe; 
andthe courts, by omitting this indifpenfible requifite, had it 
in their pewer, whenever they pleafed, to make their decrees 
final and conclufive, in law as well as in fa&t, and effectually 
to deprive the unfuccefsful party of the benefit of a revifion, 
which the law had-exprefsly provided in his favour. It being 
then the default of the court, it might be well affigned for er- 
ror. 8 Co. 59. Cro. Eliz. 84. 1o7e And the act of Céngrefs, 
being introductory of anew law, was to be ftrictly purfued. 
4 Bac. Abs 641. 2 Stra. g73.* 

The Council further illuftrated the fubje& by feveral ana- 
Jogies drawn from the civil and the common law. It was, they 
faid, a principle which appeared.to pervade thofe twe fyftems, 
that where the fuperior court were judges of law and faét, the 
inferter tribunal was @pund to return to them =the whole 
evidence; when judges of law only, then they were bound to 
make the facts a pon which the judgment or decree*was 
founded. Orders of the courts of Quarter Seffions are only to ° 
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be quathed for errors in law, therefore, it is only neceffary that 
the faétson which they were founded, fhould appear upon the 
record ; but in the cafe of convictions by juftices upon 
ftatutes, the faéts are to be re-examined, and, therefore, thoy 
are bound to fet forth the whole evidence. 2 Stra. gg7. At 
common law, where the trial is by jury, ftill the facts on 
which the judgment is founded, muft on the face of 
the whole record, and where the verdi& did not find precifely 
the matter in ifflue, asawhere it found that “ by nom perform- 
“ance of the promife, the Plaintiff had fuftained £-50 da- 
“ mages, without exprefsly findirg that the Defendant bad 
promifed, the panne for the Plaintiff was reverfed. 21. Vin. 
Ab. 441. becaufe the fuperior judges could not determine 
whether the law had been properly inferred from the faéts, 
untefs the faéts themfelves were clearly and exprefsly ftated. 
This rule obtained at civil law for the very fame reafons,, On 
a bill of review in chancery, where the law alone-was to be 
re-examined, it had been often refolved, that the facts proved 
and allowed by the court as proved, fhould be fo mentioned in 
the fentence, otherwife on a bill of review, thofe faéts fhould 
be taken as net proved, for elfe a decree could never be rever- 
fed by a bill of review, but all erroneous decrees muft be re- 
verfed on appeals only. 1 Vern. 166. 914. 216, & Cha. Ca, 
55 | 

hohe Council for the Defendant in error, infifted, that al- 
though the want of a ftatement of faéts was a technical defect 
in the record before the court, which they were willing to 
fupply as much as lay in their power, from their notes of the 
evidence which had been taken before the Circuit Court; yet 
the court could not, without great injuftice, reverfe the decree 
On that account. They were bound by the 24th fection of the 
Judiciary Law, on the reverfa) of a decree of the court, to — 
{uch a decree as the Circuit Court fhould have pafled. How 
could they do it in this inftance? Were they, for an omiffion 
of the court, which they could not help any more than the De- 
fendants, to put itout of their power to obtain juitice; and 
how*could they fay, that the Circuit Court fhould have render- 
ed a different decree, fince they were not poflefled of the me- 
rits of the caufe? ite 

Tue Court were, unanimoufly, of opinion, that the error 
afigned, was not a fufficient ground for reverfing the decree, 
and recommended to the partics to come to fome agreement, 
ee might bring. the matters in controverfy tainly before 

em. 
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After fome converfation, an agreement took place, between. 


the council-on both fides, that the caufe fhould be:continued 
to the next term; and that; in the meantime, new evidence 


might 
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1796. might be taken on both fides, and the whole matter of fac, as 
\Wevw well as the law, breught before the Supreme Court of the Uni. 





. ted States, as upon an appeal.* 














M‘Donoucn, verfus DANNERY, and the Ship Mary Forp, 


HIS was a writ of error to remove the proceedings and 
dectee from the Circuit Court, for the Diftri&t of Maf- 
fachufetts ; and, the record being»returned, exhibited the fol- 
lowing faéts:—On the 7 of November, 1794, the owners 
and crew of the fhip ‘George, filed a libel in the Diftrid 
Court of Maffachufetts, in which they fet forth, 
- That the faid thip George was an American veel, owned 
and navigated by American citizens, loaded with a very valua- 
ble cargo, principally on freight, and bound from Virginia for 
Rotterdam; and that on the fecond day of Odfober laft, on the 
high feas, in latitude 44° and longitude 40°, it fell in with 
the fhip Mary Ford, which they found utterly deferted, and 
abandoned, without any perfon on board, and in a moft'peti- 
lous ftate: ‘That the captain and crew of the faid thip George, 
took pofleffion of the Mary Ford, .and with the’ intention of 
faving the faid fhip and her cargo, the Mate, and three of the 
faid crew, entered on beard the Mary Ford, and at great peril 
of their lives, and taffering gréat hardthip, with the affiftance 
of two men-from a fifhing veffel, whom they hired, brought 
her into the port of Boffon; whereupon they pray that the faid 
fhip and cargo, may be adjudged to them. 

On the sth of November, 1794, Thomas M’ Donnough, Ef. 
Conful of his Britannte Majetty, for the ftates of Maffachufetts, 
Rhsde Iftand, Conneéticut and’ New Hampfhire, filed a claim 
in the Diftri&t Court of Maffachufetts, and fuggefted, that the 
thip Mary Ford, and her cargo, ‘at the time fhe was taken 
poffeffion of by the crew of the fhip George, was, and now is, 
owned by certain merchants, fubjeéts of his faid Britannic Ma- 
jefty, and prayed that the fame’might be delivered to him, in 
behalf of fiid owners, on the payment of a reafonable falvage, 
ble we ; ‘ r : ‘or. 

* See the fame cafe pof . : 
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or, if fold, that the proceeds thereof might be delivered to him, 1796. 
in behalf of faid owners, deducting therefrom fuchfalvage, with warns 
cofts.and charges. . 

On the 2d of December, 1794, F. B. Thomas Dannery, 
Citizen and Conful of the French Republic, refident at Boffon, 
in behalf of faid Republic, and the citizens thereof immedi- 
ately concerned, likewife filed a claim for the faid thip Mary 
Ford, and her cargo; and fuggefted, that the faid fhip and her 
cargo, on the twenty-eighth day of September laft, were. the 
property of fome of the fubjeéts of the King of Great Britain ; 
and afterwards, on the fame day, between two and three o’clock, 
in the afternoon, on the high feas, were attacked, fubdued, and 
taken by a fquadron of fhips, to wit, the Filaburtier, Charant, 
Poftilion, Semiellante, mar Bart, and Ranger, all in the pub- 
lic fervice of and belonging to the French Republic, com- 
manded by Commodore Vil Maudarine; and that the French 
Republic, and all the citizens thereof, were then, and ftill are, 
at open war with the King of Great Britain, and all his fub- 
jects; and that fome of the feamen of faid fquadron, entered 
on board the faid fhip Mary Ford, took compleat 4nd entire 
pofleflion of her, and took and brought away the Britifh cap- 
tain and feamen of {aid fhip, and ftill held them prifoners of 
war ;, and that they took and brought away the papers belong- 
ing to her ;—-by all which, and the laws of nations, the faid 
fhip Mary Ford, and her cargo, became the property of the 
French Republic and the captors, by the rights of war. 

The faid laft mentioned claimant further fuggefted, that af- 
terwards, on the twenty-ninth day of the fame September, 
about three o’clock in the afternoon, the faid fhip and her car- 
go, by order of the Commodore of faid fquadron, from an ap- 
prehenfion of weakening his force, were left at fea from necef- 
fity. “Fhe faid-Conful prays a reftoration of the faid fhip and 
cargo, to be adjudged to himy to the ufe of the French Re- 
public, on his paying reafonable falvage, with cofts and char- 
ges, or that the faid fhip and cargo may be decreed to be fold 
to theufe of the French Republic, and her citizens concerned, 
after payin@fuch-falvage, cofts and charges. 

The faéts which appear in evidence in-this cafe are, that the 
Mary.Ford and her cargo were, before the twenty eighth day 
of September, the property of certain Britifh fubjeéts; that fhe 
was bound ona voyage from the Weft Indies.to London ;—that, 
on that day fhe was attacked on the high feas by the fquadrén 
mentioned in the claim of the Conful of the French Republic, or 
one of the fhips belonging to the fame to which fhe ftruck ; — 
that an Officer and fome of the crew of one or more of the fhips 
of faid fquadron entered on board, took out her Captain and all 
her crew, and the greateft part of the fhip’s papers, and that fhe 
failed 
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failed fome time, probably more than twenty four hours, with 
faid French crew on board her, in company with-faid fquadron, 
and was then left by order of the Commander of faid {quadron, 
who directed her to be burnt; that fome attempts were made 
unfuccefifully to effect this purpofe ; —that feveral Britifh ve. 
fels had been captured and manned by faid {quadron, and many 
of tlt people of the {quadron were fick, and incapable from 
that caufe to do duty; —that from an apprehenfion of weak. 
gning his force, the faid Commander had given the faid orders ; 
that the faid thip George, met with the faid Mary Ford at the 
time and plage mentioned in the Libel, and brought her and 
her cargo into the harbour of Ba/tom under the circumftances 
fet forth in the Libel; — The fhip Mary Ford and her cargo 
have been fold by order of the Court, and with the confent of 


all parties, 
After argument, Lowel, qusee of the Diftriat, delivered 
oe opinion of the court, firft recapitulating the facts above 
ated. 
“By tHe Court. The Libellants have prayed, that the 
whole of the fhip and cargo thould be decreed to their ufes 
There have been times in the hiftory of nations, in which vel- 
fel and goods, left by neceffity on the high feas, have heen de~ 
creed the property of the finders; and where wrecks on the 
fhore have been with-held from the original proprietors, by 
the fovereigns of the country, or fome great man, on whofe 
lands they have happened to be caft: But in very early times, 
they have, in both cafes, been confidered as the property of 
the original owner. Several of the Roman Emperors made 
their edicts and decrees, for the prefervation of fuch property, 
and the reftoration of it; and for along time, the law of, na- 
tions has been fettled on principles confonant to juftice and hu- 
manity, in favour of the unfortunate proprietors; and the 
perfons who have found and fayed the property, have been 
compenfated by fuch part thereof, or fuch pecuniary fatisfac- 
tion, as the laws of sparticular. States have fpecially provided, . 
or, in want of fuch previfion, (as the writers en the law of na~ 
tions agree) by fuch reward as in the opinion of th®fe who, by 
the municipal laws of the country, are. to judge, is: equitable 
and right, In our country, no Decal rule being eftablifhed, 
this court isto determine what, in fuch cafe, is equitable and 
right, Therule in eftimation, which ought, inmyopinion, to: 
be adopted, would be to give, if poffible, to afcertain it; fuch 
compenfation or reward as would be fufficient inducement to 
engage reafonable perfons, to encounter the peril and expence 
of the undertaking ; what.this may»be, muft, in almoft every 
cafe, depend on the eftimation which the Judge, who-is. to de- 
eide, may make of theexpenfe, the labour, the peril, — 
actu 
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actual fuffering of thofe, by whofe exertions the property isfaved. 1796. 
a of the moft important of thefe are really mental, WAY 


And, as feve 
to which no meafure of weight or capacity can be actually ap- 
plied, itis probable, different perfonswould vary ¢onfiderably 
in their eftimation of them. it may, therefore, bea thing to be 
withed, that every nation would make, at leaft, fome general , 
rules for determining fuch cafes: but as there are none efta- — 
blifhed in this country, lam bound to exerctfe-my own judg- 
ment, in determining what isa juft and equitable compentation, 

« Admiralty courts having the thing faved under their con- 
troul, may either adjudge a portion of fuch thing t the perfons 
who have faved it, or a fum of money to be paid by the pro- 
prietor, or from the produce of the thing fold. And in either 
cafe, the fame principle ought to operate, and fuch parts of the 
thing faved, or fum of money, be decreed to thofe who fave it, 
as may fully compenfate them, and will encourage others to 
like efforts. In this cafe, the Mary Ford, when found, was at 
the mercy of the feas, her fails and rigging partly taken away 
or loft ; very little or no provifions on board her; the George 
was bound on a foreign voyage, with a valuable cargo, and it 
does not appear that fhe had any fupernumerary hands ; thofe 
who undertook to carry her into port, found her greatly difa- 
bled and difficult to manage ; the rifque of their lives muft have 
been confiderable, and their exertions great. I think few cafes 
will happen, when the compenfation ought to be higher. 

* Underall circumftances, therefore, ee of opinion, that one 
third part of the grofs proceeds of the value, ought to be paid 
to the owners and crew of the faip George, for falvage of the 
faid thip Adary Ford and her cargo, and in full compenfation 
of their fervices, peril and expenfes, in the following propor- 
tions which have been fince {cttled by three merchants, named 
by them, and appointed by the court, viz.——-to the owners of the 
George, nine thoufand five hundred and eighty dollars, and twen- 
ty-eight cents, being two third parts of the funr decreed for the 
owners of the George’and her crew, after deducting three bun- 
dred and feventy dollars and forty-two cents, for the owners, for 
expenfes incurred and paid by them, on the joint account of the - 
owners and the crew—and the remaining one third, viz. four 
thoufandfeven hundred and ninety dollars and fourteen cents, 
to the captain and crew of the George, inthe following propor- 
tions, viz. to the Captain, eleven hundred and fifty-&x dollars 
and twenty ceats—Lemuel Foffer, eight hundred and twenty- 
five dollars and ninety cents—‘fobn Claffin, four hundred and 
ninety“five dollars and fifty-four cents—iivefeamen, three hun- 
dred and thirty dollars and thirty-fix cents each—one other, 
two hundred and eighty-nine dollars and feven cents—the 
eook, two hundred and forty-feven dollars and feventy-feven 
cents— 
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cents—and the boy, one hundred and twenty-three dollars and 
eighty-fix cents. + 

“ The next queftion is, to whom fhall the refidue be decreed? 
To fettle this queftion, paflages have been read from man 
books written on the law of nations, ahd othets in which the 
municipal regulations, “and decifions of feveral nations, have 
been reported or commented on} and which have beem fuppof- 
ed to be applicable to this cafe. Thegentlemen who have been 
of counfel for the parties, have ingenioufly fupported their  ref- 
pective claims; Ihave, I truft, carefully perufed their autho- 
rities and attended to their arguments ;—very few of their au- 


thorities appear to me to apply ; their arguments have been 


pertinent. I lay out of the cafe, the whole doctrine of poflimi. 


ny, @8 applied to re-captures, which I confider as depending on - 


the municipal regulations of States, which every fovercign has 
a right to make, as far, at leaft, as'their own citizens on/y, are 


concerned, in fuch manner as mayappeartothem beft. Under 


this head, though blended by fome writers with the law of na- 
tions, are tobe placed the regulatiens made, varioufly however, 
by the European nations, and the late Congrefs of the United 


States, by which the property is divefted from the former own- 


ers, by capture, after twenty four hours pofleffion by the ene- 
my ; and all other arbitrary rules, made to fettle queftions of 


like nature; alfo, all queftions about total and partial lofles om © 


policies of infurance. : 

“I embrace as found doétrineythe principle, that neutral na- 
tions ought not to decide refpecting the lawfulnefs or unlawful- 
nefs of capture, if it appears that the captor, and the nation 
from whom the property is taken, are at war with each other, 
and the captors or their vendees, areinpoffeffion of the property, 
fave where the territorial rights of the neutral, or, the rights of 
their citizens, are involved in the queftion; and that neutrals 
are always totake the exifting flate of things as right; {o that 
if either of the powers at war, or thofe to whom thev have 
transferred it, are im poffeffion of a thing taken from their ent- 
myin war, neutral powers are to fuppofe them lawfully poffeffed, 
and ought not to enquire how long, or under what circum- 
ftances, they have pofleffed them: To interfere and decide in 
fuch cafes, muft neceflarily imply @ partiality contrary to the 
idea of neutrality ; for, they muft either give greater freee to 
the capture by deciding it to be lawful, or weaken and render it 
lefs fecure, by determining it to be unlawful, Neither are neu- 
tral powers to give aid to either.party, by conduéting their 
prizes for them, when they are too weak to protec an con- 
duct them. 

“ Thefe principles, I think, will ferve as a guide to a decifion 
in this cale-—- Neither of the belligerent powers was in pof- 
{efion 
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feflion of, is ramen when found; —the Britifpclaimants 1796s 
tay, it, their’s; —‘his is admitted by the French clai- way 
mants 5 — and welhaye evidence of this fact by the conftruc- © 

©. tion ofthe thips hich is.in Su: fight, by the cargo on board, 

_ and divers thips papers swhich were found with her. The 


4s 


“Glaimants fay, we took her in open war,— we firmly 
ber, — ang ‘the Oughtito be reftored tous. The re- 
laif of the Briti/h claimants is, you did not complete 


y Tie Sa 
J vee 
* 
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id not firmly poffefs ber; —you were too 
fother views you held more important, to 
ary that we fhould decide thefe quef- 
n?. Shall we try the legality of the capture, 
mnefs of the pofafhan ? ill it not be to aid, 
re and poffeffion fica and legal, which is faid 













7. Ue “Off bt PF cach claimants fay, we were under 


- our force and fo left her from ne- 
een Briti * alee there is no 
ure and firm effion, accordin 
yecon "Finch ?- Ofthis there is : 
idering the whele matter, / do adjudge, 
it éne third part of the money, arifing from 
; Of the. iry Ford and her cargo, be paid to the 
perfons who faved them,.in the propertions before mentioned. 
And that the duties and all other cofts and ‘charges be firft de- 
duéted from the other two third parts, and the refidue remain in 
Court for the ufe of the Briti/> owners of faid thip and cargo, 
or ‘othe: perfon » who ma derive right thereto ftom them, 
ll be afcertained in Court. ” 
of e Ditia udge, fo far only as it re- 


L yy. > : ' 
7 oe Bw 
wr 


cits axgued 
aia salle a 8 

ev . nion: 

« . Sthe iatice The court having fully heard the parties 
on the ‘appeal in this cafe, by their counfel, it appears that the 
faid Thip WMiiry Ford and her cargo, being the property of fome 
Britifh Gabjets, were, on or about the 28th day of, September, 
ASD. 1794; captured gn the high feas, by a French fquadron of 
thips, under the command of Commodore Vi] Maudarine, and 
were taken into aétual and quiet poffeffion of faid fleet, and fo held 
for above twerty-four hours, and were then Jeft on the high 
feas, without any hands aboard, after fome unfyccefsful at- 
tempts, by his order, to barn her, which was in confequence 
of many of the people of his fquadron being fick, and incapable 
of doing duty, and from an apprehenfion of weakening his force 
in parting with any of his people, to keep on boardand to 
conduét the faid fhip Mary Ford. 

Vou, If. Cec “That 










scape? Cénful appealed, and the 
the Circuit Court, the, following 
unced, ( Judge LOWELL declining how- 





oy 












































1796. 


Wy~ and brought her and her cargo into the hagbout 





194 Cases ruled and adjudged in the 
“ That the faid thip George, met with the faid thi 


fet forthin’the libel ; not with in 
war fubfifting between the Frenc? 4 
nation, but to fave the property fre 
pectation of proper compenfation for t 
cafe the operation of the law of nations 
to be, that by the faid capture, the pré 
ately the captor’s. “The queftions ‘abe - 
pearing to relate chiefly, if not onlyy.to cales'al n' 
recapture, or to that of a neutral pati i ba hs 7 
apprehended have no place in this caufe; and about ne 
rounicipal laws and egies 4 of a Sapteees 
different. * ale as 

“ The property, thenyin this ecomin ca i 
enetiately BF cohauett, and hs Ww iit fo con ees 
until divefted by recapture, f 
that effet, And it is not ‘cornice 
fhip from the occafion ftateduin 
a recapture, fo far as to inveftt ’ 
Owners, or preventithe tors | ret ig the poticfiior ‘ 
when opportunity offered’at any time previous:to a recapture, _ 
It is, therefore, confidered and ele or COURT; hat 
the decree made in the Diftriét oe onl Pa 
that the faid refidue of the faid- two third parts of = 
arifing from the fales of the fidathip Mery: Ford snd 
go, remain in court for the ule. of, the Britifo owners of tl 
fame fhip and cargo, or fuch other) perfons who? may: 
right thereto from “them, when the fhould'be 
in court, be, and hereby is, rever And it is now fi 
adjudged and decreed’ BY. THIs COURT, That the’ 
due of the faid two-third parts of faidtim@hey, temainitt 
for the ufe of the French Republic, and.thofe concemed 
capture.” .v 

From this decree -of the Circuit Conit, the Briti> Conte 
appealed; but the appeal being difallowed, the "proceedi 
were removed into the Supreme Court by writ of errdr ; * a 
the Plaintiff affigned for error the decree if favor*of the ren 
claimants, and alfo the difallowance of his appeal ; tHe defend- 
ant pleaded in nullo eff erratum, and thereupen iffue was” 
joined. 

The caufe was argued on the 4th and sth of February, 1796, 
by E. Tilghman, for the Plaintiff in errory and by Tio verfoll 

& Duponcea v, for the Defendant in error. 

For the Plaintiff in error, two points mere made ; rf. That 
the courts of the United States had no jurifdiction in this 
cafe: and 2d. ‘hat the property of the Britifh owners of 
the 
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ind; was not fo divefted as to give a’ penfed right 1799- 


t The court-cannot determine on the validity of 
rebetween the belligerent powers.  In-cafes.where 
re Been illegal outfits within the jurifdiction of the 
States; ot where their territorial. neutrality and fove- 
ty have been invaded; or where their amunicipal laws 
en violated; the judicial power of the Union will in- 
rpofé. Bug the prefent,. is barely a queftion of prize; un- 
connected with any incidental or collateral ciccumftances, which 
fy a neutral nation in taking cognizance,of the caufes 
- ohege om: Capt, 77. ) -— ethos Sh. vat 
_,2d. Point. The property in a. prize, is not fo divefted by 
capture, as to give the captor.a fu/l right; until the vefle) is 
brought into:a place of efafety.. The Mary Ford was not in 
# place of fafety; there was ground to entertain a reafonable 
_ hope of recapture; and there muft be. a condemnation, \1n a 
t of competent jurifdiétion, betore the property is lu 
vely transferred from the original.owner to the captor. ‘Till 
that is done, any length of poffeffion will not, of itfelf, furnith 
a title to prizes Grot. 582. B.. 3. ¢s-6,.f. 3 Pub. 845- 
5.8. ¢. 6. f. 20, 2 “Haence. by 2. ¢- 9. ; 202«p- 197. Marten: 
LN. b. 8. ¢. Bf Va pfe 197-, Vatt. 6. 3. f-196- py 571-. Lee 
on Capt. 72. It is true, however, that a right, of poffeffion, 
and .an inchoate right of property, were acquired by. the ¢ap- 
ture; but the right of pofleffion being abandoned, it reverted 
to the original proprietor... ; “ 
_ For.the Defendant in error,,it.wag:anfwered: 1{tT hat the 
court has jurifdiétion; 2d,.T hat the court mutt reftore the fhip 
to the pofleffion of the..captor, whether the capture was legal 
or illegal; for they muft confider every, ¢aptiite made ina 
war in form as valid, & o> ar 
1? Point. Xt is remarkable that the perfon who, claims. the 
exercife-of the authority of the court, fhould except, to its ju- 
rifdiction; buteven by him, it is conceded; that the court may 
exercife a jurifdiction on the fubjeét matter,,, This court has 
juri(diGtion, if any court of. the United States canstakecogni- 
zance of the controverfy ; and if this court, cannot-hold plea 
of the difpute, it will not be pretended that;,any other court 
may. It is, then, an univerfal rule, without exception, that 
whoever pleads to the jurifdiction of a.court, mutt fhew ano- 
ther competent jurifdittien. Dod. Placv-234, ‘The enly book 
read in fupport of the exception, (Lee on Capt..77-).cepels the 
Appeldant’s claim; for. it is the principle, and,.not the mode, of 
adjudication, which forms the fubject ef,.the chapter referred to, 
Lee on Capt. 72. “The original proprietor claims ; the'vendee 
fays that he purchafed.from the captor 5 and the satptenns is 
at 














¥96 Cases ruled and adjudgediin the” « 









1796. that the Judges cannot decide upon the le lity 

—— but muft confider each belligerent party, 3 
he has taken. ‘The general principle 1s bee fi 
juttificatory memorial on the Si/cfa loan.: the, court 
tor is the esaer court a decide 8 que e: 
prize; 1 Magens.p. 487. 490. 496. 505, But ft 
of the law muft few Ses hea: Nex oaly the eafon. 
“rule reftri&s its operation to the” cafes, where ‘the quiet 
be decided by ‘the appropriate court of the Captor 
theoretical writers, a8 well as uniforar practicé, demonf 
exiftence of fuch a reftri€tton. If, likewife, the capture fe — 
made within neutral limits, an ceaepian ie eet 
arifes. 2'Woed. 443: A& of Congre/s une, 1794°. 
regulations cfblithed by he mseavel Department, andthe + 
adjudications of this court, -coneur inthe pofitiony. An 
exception arifes, where neutral oy of another natidh,. 
of our own Citizens, has been! at fea, and‘is br 
w thin our Fh Glofs etal. verfis Booey ant. p. 6.2 Wood. 
Bink. Q.'j. pi Li. &. 17,” Bat if the aeuink will prot 
his citizen feck idjacys he muft, alfo,;compel him todo ji 
tice. Now, therefore, as-no fubje& ofa neutral State, can 
take from the’ captors the | prizes whi the pat made, whe " 
out violating ‘their right: of ~pofleflion ; ‘2’ Wood. 455.2 B 









693; it follows, that when fuch*a ‘cafe Sipoiewe within our'ju- 
rifdiction, the edurts of the United States muft decide between — 
ourcitizens and the fordign Captors ; nor can-the relief tothe == 
captors be refufed, by the interpofition « of a chim on Be, i 2 


of the captured, as origidel rietors, © The order in 

the claims ‘ef captor ‘and capstone: “been filed, ee 
the jurifdiction of the court >for” if the captured stud . 
brought into port: by’ our citizens, fercibly, or charitably,’ the 
jurifdiction muft be'the fame, and thefqueBion: of prize ae 


“ga Point: But taking cognizance of the prefent ‘ole: ‘does’ 
nét'lead to’ a decifion’ of the queftion of prize, or/no prize; 
for, the court muft confider the capture to bedawful. “_No-ned- 
tral power ¢an doubt the validity of a capture made in a public 
war, Fatt. B? 3"¢. 14. f. 208.° 1 Wood. 125. Vatt. By 3. 
& By fg: LFg0°f 209. fo 202. (229) Grot, Big. c. 6. f- 
2. Burlem: ‘ch. 7. f- 42. ¥4.~ 2 Wood. 441. An ‘inchoate 
right, therefore, aright to thepofleffion, ‘a {pecial property, is 
enough ‘for ‘the captor. Of his poffeffion, however flight, a 
neutral power carnot deprive him: if his‘enemy were ftill in 
purfuit; if hé would bave beén’recaptured the next moment; 
the neuttal power-canhot interfere with the pofleffion, or, inter- 
Ger tuft reftore it. 2 Burr. 696. 2 Inf. of Fuft- tit. 1. 
f° }- Digi B. 41. tit. 4. law 5. f- 7. 2°Ruth. 594. B. 2. c. ge 
Colleé, 


























eh, 


re,» 
~_ 


if 


. 


ne 


3,’ 1 


equally involved, ae 
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seth the prefént «i the in- 1796. 
<i if the wweffel had ‘detained’ wey 

a. reafonable. alvagy the detainer ~ 
fler an@the rule and remedy muft 
che had been a trefpa ler ab initio. {f the 
abatid nel theif property, let all the legal confe- 
follow ; “but that 78 a qucftion which the captors have 
ext with tht who {faved the property : The 
rtinly’advance no title b finding it. 
mel perfect rights, and inchoate rights, 
. ‘cah only,o1  Weiiycen a re-captonand the original owner, or 
oe « ha vendee ahd the original owner:* the authorities, that 
. ave Cited on the oppolite fide, are all of that defeription. 
cemie 4-, Grot. 582. Puff 845. 2 Heinec. 
ubjte 8 fo fo explained by the lateft Bnglip 
Wood. The diftinction, indeed, arifes en- 
a vs ca the jus Mivniion’ and*the ver definition, of 
& right {Hews its inapplicability to the prefent tafe. “ The 
Tight of psfiliminium s Fatt. B. 3 t+ Th f. 204.) is that 
a x y ae inte which os things omar the enemy, are 
+ Seftored tovtheir Hate, sti: in under the 
1<: power of d nation 18 Which they be Pou it can have 
noo | with regard to forcign or noutial fiations. ” ‘2 Wend. 
443. Vat Bo 3. 2. i f: 208. Then, wherever a court'takes 
cognizance of any original matter, it naturally draws to its 
_ | jurifdi¢tion, every incidental, or neceflary, queftion. 3. B/. Com. 
106, 107, 108. Though where the Admiralty, or, as we Con- 
tend, any foreign court, had not original jurifdiction, it fhall 
not by the incidental’ oc grence of a dackion properly cogni- 
zable. there, defeat the jurifdiction of the pmon law, or as 
we contend,.‘the neutral court. It has been bin cafes 
of prize between two Other nations, the court of f has ju- 
rifdiction ; 3 Bl. Com. Yo8. where 2 Show. 232 Comb. 474. are 
cited; but. the citation is incorrect; for the _authority merely 

recognizes the general principle, that where ‘the admiralty*has 
jurifdiction ef the-original matter, it may, incidentally, trya 
queftion, not otherwife triable there. Comb. 462. and the cafe in 
Show.232. is the celebrated cafe of Hughes &¢ Cornelius, which 
merely fays, that a foreign fentence is conclufive. Raym. 473: 8. 
C. Quod inconveniens eft non licitum eftyisa maxim applied 
to new, undecided, points. Doug. 388. Where the queftion 
of prize comes in collaterally, even a common law court may 
decide it, not operating as a fentence to bind the property of 
the goods. 2 Wood. 453. 454. 10. Mood. 77. 2 Stra,1250. 
2 Burr. 683. 1198. 1734. for, it is eflential'to the court that 
it may examine the queftion as far as is neceffary for their 
purpofe, though generally confidered, the queftion pore ba 

rve 











1796. Sk for clung oug aa bbe ? 
——~ L. T. 452.1 : ce oes Pas 
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alts after all, the queltion 
per fubject of contre ae ye: if’ phe Ie 
‘ attachéd, the abandonment of thé a 
effect, than if the captors had fet fire to on¢ 
and abandoned her. ‘The abandonment, if nc 
but from neceffity, leaves. i 
being brought into port bye 
paying a reafonable falvage. Lee on 2-2 
82. for, it will not interfere with the J 7 
reign Court, as to the queftion of prize, that our‘eourts 
in this -cafe, affert a jurifdiction to make refti ‘ 
captor. 

By tHe Court :—We are ananimoully, 


the Diftrict Court had juri upon the fubjeét of 

and that, con —s ak gh have a power of dete 

ing, to whom due of the | eeberty ue Pry, 3 

vered. . 
In determining the: elon of nk, thatim— 

mediately on the uit ors acgt ba right,as = 

no neutral eae ae impugn or deftroy} and, confe- 

rim we cannot fa : ’ of the’ Met) : 
ord, under the Utkin of thacale, revivedeeS eel 

ed the intereft of the original Briti proprietors. 8 


Some doubts have been‘entertained by the court, ares 
on the principles of an abandonment by the French polleffors; 
the whole property ought not to ads been decreed to the Ame- 


rican Libellants, or, at leaft, a greater portion of it by way 
of falvage ; but as they have not ajipealed from the d 1 OF 
the inferior court, we cannot 1 notice of their intereft 
in the-catufe. eee 
Upon the whole, let the decree be'affirmed, ae 










































SuPteme Cotkr OF the’United States. 
ig 


ee i: * 3 1798 
*. el : ¢ . ye send 
Sg r wk 
™ 7 
. 3 m4 e : t ‘Ftew 
x nts gh 

















AE Sei ote 
- my lead = of Jones, Plajntift in Error, ong 
wily LTON chalk 


4 y . 

i _ . 5 oo 
VT « ¢ ~ 
, Ls, ra % 2 ‘i . 


. 





Diftri& of Virgi- 
+ onesy (but 
uly fabftitut- 
: ee gf Farrel and 

) ng of Eppes, citizens 


" Brien a inft Da- 
j nd Soi on 
pe iam of £. 2976 117 f Saipting ted the 


pleadedyi/t, Payment: “ands alifo, by. leave of 
tlowiag additional pleas in’ bar.of the action. 
»ad. That the Plaintiff ou gh not t6 have and maintain his ac- 
Saves d, againft. for three thoufand. one ‘hundred 
eleven ad one" ninth dollars, equal tomnihe. hundred and 
thirty three pounds fourtecn fhillifigs, part of the debt in the 
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of July, in they | feven- 

Py they the faid Defen ants, Bec ftate 

fs, » and ha er fince remained Citizens thereof, 
, x s therein; and, that the Plaintiff; onthe faid fourth 


iy uly in the year, £796, andthe faid Fe/tpb Farrel wene, 

th innit tumeof their nativity ever had been, and always 
re have Mi ha’ pot ea ftill isa Britifh fubje&, ow- 
ing,’ yielding and Paying allegiance to the King of Great Bri- 
tam ; which Guid. Ring of Great Britain, and all his fubjeés, 
as well the PlaintifPas. others, were, on the faid fourth day of 
Jah, in the” year 1776, apd fo continued until the third of 
éptember, in the year 1783, enemies of, and at open war 
with, theftate of Virginia, and the United States of America; 
and, that being fo enemies, and at open war as aforefaid, the 
legiflaturé of the ftate of Virginia did, at their feffion begun 





J and held in the city of Williampourg gh, on Monday the twenti- 
| eth day of O/fober, in the year 1777, pafs an act, entitled 
e “an act for fequeftering Briti/b property, enabling thof: indebt- 
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ed 











209 Cases yuledand adjudged ip the» 
ed to Britifh fubjeAs to pay off fuch debts, and § ein nthe oe 
proceedings in hits where fuch fubjects re Ff ti foe! Sehere-F 
by it was enaéted, “ that it ‘mayagd fhalfybe la we any 
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citizen of this Commonwealth, owing mioney to: “4 
Great Britain to i Ae 5 ¥ part t I. Oo ae 

e . a ¥ i ' 
to time, ashe. fhalf thin to. the £ n Office, t: Pe 





thercolit a c@ttificate for the fines im 
with an. endorfement under t 



























the faid office, exprefling name | ayer, apd Malidelf= 
ver fuch certificate to the GaveRner and Comm ple receipt 
fhall difcharge him fromgf much of thefaid debt.” And they ©" 
efendants fay, that the faid Danie] L, Hylton ; Mid 
on the 26th day of Aprij, im the yeat 1786, in the’ ec wah aa 
Henrico; ‘and in the ftate of Virginia, he ited.» | 
aét continued in full Saree, "in purfuance § ereof, pay, a 
the loan office of this Ooiimt wealt » ON. ac the@ebe. 
in the: declaration, he fu’ of » (-9 dollars, — 
equal to £933 : 1 ¥ 
in the name of Farell “e. 
as creditogs, with ‘an @ndor Oe, 
miffionet of the faid " 
which certificate they, - 
Governor arid Cou as 
formity to theireHOns mt 


geres following, to wit : 6.3% 
“ a certificate Bearing date th ty 

“ under the hatid, of phe streafur _ tha 
“ Co. bave paid to hitn, jirty one huni 


= ay 


‘i anil Le 
“ dollars, to bé applied.to, the Gredit thei ace 
“Farrell ant ih fabjects. Gi 
“ at Richmond this ad ame et ee Fe 
. : 4 he . : ‘< FFERS | ‘ 
Whereby the Défendants, by vi “faid a@of “At 
fembly, are difeharged ftom fo miich of ‘the decay 
ration mentioned, as thé faid receipt. fpecifiesand a 
and this they aré weady to verify. W erefore, 
judgment of the’ court, whether the! faid 
have or maintain his Action, afotefaid, ag chem: 
£-933.: 145 partof the debt in thé declaration mention : ‘ 
3d. That the PlaintifFought net to haye Or maintain ‘his ~ 
action, aforefaid, againft them, becatife’they fay thaf, on the. 
4th day of ‘Fuly, in the *Year 1776, the faid, Defendants bet 
came citizens of the ftate of Virginia, and have'ever firice 
remained citizens thereof, and refidehts therein, and that the 
faid Plaintiff, and the faid ofephF arrell, on the faid fourth day 
of Fuly, in the year 1776, and front the time of their nativity, 
had ever been, and always fince have been, Briti — 
an 
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gand the Plaintiff ftill is aBriti~> fubje&, yieldingland paying 1798. 
of 


allegiance to the King of Great Britain, which faid King 
Great Britain, and all his fubjects, as well the Plaintiff and 
the faid Fofeph Farell, as others, were on the faid 4th day of 
Fuly, 1776, and fo continued till the 3d day of September, in 
the year 1783, enemies of, and at open war with, the ftate of 
Virginia, and the United States of America; and that, being 
fo enemies and at open war, as aforefaid, the legiflature of the 
ftate of Vi- ginia did, at their feffion commenced and held in 
the city of Williamfburg, on the third day of Aday, in the year 
177% pafs an ac entitled “ An act concerning efcheats and 
“ forfeitures from Britifh fubjects,” whereby it was, among 
other things enaéted, “ That all the property, real and perfon-~ 
“al, within this Commonwealth, belonging at this time to 
“any Britif fubje&, or which did belong to any Britifh fub- 
« ject at the time when fuch efcheat or forfeiture may have taken 
«place, fhall be deemed to be vefted in the Commonwealth ; 
« the lands, flaves, and other real eftate, by way of efcheat, and 
“the perfonaleftate by forfeiture.” And the legiflature of 
the ftate of Virginia did, in tHe'r feffion begun and held in the 
town of Richmond, on Monday the fixth day of May, in the 
year 1782, pafs an act, entitled “ An a& to repeal fo much of 
“a former act, as fufpends the iffluing of executions upon cer- 
tain judgments until December, 1783,’ whereby it is enacted, 
that no demand whatfoever, originally due to a fubje&t of Great 
Britain, fhall be recoverable in any court in this common- 
wealth, although the fame may be transferred to a citizen of 
of this ftate, or to any other perfon capable of maintaining 
fuch an action, unlefs the affignment hath been, or. may be, 
made for 2 valuable confideration, bona fide, paid befure the 
firft day May 1777, which faid acts are unrepealed, and ftill in 
force. And the Defendants, in fact, fay, that the debt in the 
declaration mentioned, was perfonal property, within this com- 
monwealth, belonging to a Briti/h fubje&, at the time of the 
pafling of the faid aét, entitled “ An act concerning efcheats 
“ and foff€itures. from Britif/h tubjeéts 5” and the Defendants, 
in faét, alfo fay, that the debt in the declaration mentionedyss 
is a demafifWtiginally due to a fubje& of the King of Great. 
Britain, not transferred to any perfon whatfoever. . And thefe 
things they are readyto verify: Wherefore they’ pray the judg- 
ment of the court, whether the faid Plaintiff ought to have, or 
maintain his action aforefaid, againft them, 

4th. That the Plaintiff, his action aforefaid, againft them, 
ought not to have or maintain, becaufe they fay that a definitive 
treaty of peace between the United States of America and his 
Britannic Majefty, was done at Paris, on the third day of 


September, in the year 1783, and that, by a part of the feventh 
Vox. Ill. Dd article 
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1796. article of the faid treaty, it was exprefsly agreed, on the part of 
Crrw his Britannic rene y with the United States, among other 
fai 





things, “ That his faid Britannic Maijefty fhould, with all con- 
venient {peed, and without caufing any deftruction, or carrying 
away any negroes or other property of the American inhabi- 
tants, withdraw all his armies, garrifons and fleets, from the 
faid United States, and from every port, place and harbour 
within the fame,” which may more fully appear, reference be- 
ing had to the faid treaty: And the faid Defendar.s aver, that 
onthe faid 34 day of September, 1783, and from their birth to 
this day, they have been citizens of thefe United States, and 
Of the State of Virginia, and that the Plaintiff has ever been a 
Britifh {ubje&, and that the Plaintiff ought not to maintain an 
action, becaufe his Britannic Majefty hath wilfully broken 
and violated the faid treaty in this, that his Britannic Majefty 
hath, from the day of the faid treaty and ever fince, continued 
to carry off the negroes in his poffeffion, the property of the 
American inhabitantsof the United States, and hath, and ftill 
doth refufe to deliver them, or permit the owners of the faid 
negroes to take them. And th fendants aver, that his Bri. 
tannic Majefty hath refufed, and ftill doth refufe to withdraw 
his armies and garrifons from every port and harbour within 
the United States, which his faid Britannic Majefty was bound 
to do by the faid treaty: and the Defendants aver, that from 
the day of the treaty his Britannic Majefty, by force and vio- 
lence, and with his army, retains poffeffion of the forts Detroit 
and Niagara, anda large territory adjoining the faid forts, and 
within the bounds and limits of the United States of America, 
and the Defendants fay, that in further violation of the faid 
treaty of peace, concluded as aforefaid, certain nations, or tribes 
of Indians, known by the names of Shawane/e, Tawas, Twigh- 
tees, Powtawatemies, Quiapoces, Wiandots, Mingoes, Piankas- 
kaws and Naiadonepes, and others, being at oper, public and 
known wars with the inhabitants of the United States, and liv- 
ing within the limits thereof, and for the purpofe gf. aiding the 
faid Indians in fuch war and hoftility, at certain pattetrorts and 
garrifons, held ank kept by the troops and garrifons of his Bri- 
tannic Majefty, to wit, at Detroit, Michelimac and Nias 
gara, within the limits of the faid Unitea States, on the gih day 
of September, 1783, and at divers times after the faid 4th day of 
September, 1783, up to the inftitation of this fuit, by orders and 
directions of his Britannic Majefty, and his officers command- 
ing his faid troops and armies, at the faid garrifors of Detroit, 
Michelimachinae and Niagara, and at other forts and places 
held by the faid troops and armies within the limits of the Unit- 
ed States, are: fupplied and furniihed with arms, ammunition 
and weapons of war, to wit, with guns and gunpowder, lead 
and 
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- the faid Plaintiff was, and is a fubje& to the King of Great. 
Britain, refiding in Virginia, until the faid fourth day of Fubjy” 
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and leaden bullets, tomahawks and fealping-knives, for the 





1796. 


purpofe of enabling them to profecute the war againft the citi- CARW 


zens of thefe United States, and alfo giving and paying ¢o the 
faid Indians money, goods, wares and metchandize, for be 
and plunder taken in fuch war, and for perfons, citizens of thefe 
United States, made prifoners by the faid Indians, in fuch their 
warfare againft the United States, and fo the King of Great Bri- 
tain is an enemy to thefe United States: And this they are ready 
to verify. Wherefore they pray judgment of the court, whether 
the Plaintiff, his aétion aforefaid, againft them, ought to have 
or maintain. 

5th. That the debt in the declaration mentioned, was con- 
tracted before ‘the 4th day of uly, in the year 1776, to wit, 
on the feventh day of Fuly, in the year 1774, and that whten 
the faid debt was contra¢ted, and from thence to the faid 
fourth day of Fuly, 1776, and on that day, and until this 





in the year 1776, on which day the people of North America, 
among whom were thefe defendants, who had theretofore been 
the fubjeéts of the King of Great Britain, diffolved the till 
then fubfifling government, whereby the right of the Plaintiff 
to the debt in the declaration mentioned, was totally annulled. 
And this they are ready to verify : Wherefore they pray the judg- 
ment of the court, whether the Plaintiff ought to have, or 
maintain his aétion aforefaid, againft them. 

The Plaintiff replied, 1ft. Non Solverunt to the plea of pay- 
ment; on which iffue was joined; and to the 2d, plea in bar 
he replied, 

2d. That he, by reafon of any thing in the faid plea alleged, 
ought not to be barred from having or maintaining his faid ac- 
tion againft the faid Defendants, becaufe protefting, that that 
plea, arid the matters’ therein contained, are not fufficient in 
law to bar the faid Plaintiff from having or maintaining his faid 
action in this behalf, again{t the faid Defendants, to which the 
faid Plaintiff hath fo reafon, nor is he bound by the law of the 
land to anfwer; yet, for replication in this behalf, he, the 
faid Plaintiff, faith, that after the debt in the faid declaration. 
mentioned was contraéted, and after the faid qth day of Fuly, 
1776, in the faid plea of the faid Defendants mentioned, and 
alfo after the faid twentieth day of Od?ober, 1777, and the paf- 
fing the act of General Affembly, in the faid plea alfo men- 
tioned, and alfo after the day in which the faid receipt in the 
plea ftated, is faid to have been granted, to wit, on the 
third day of Septohille ‘in the year of our Lord 1783, it was 
by the deGninive Treaty of Peace between the United States 
of America and his Britannic Majelty, made and done oy 
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City of Paris, that is to fay, in the commonwealth, now Di- 
trict of Virginia, and now within the jurifdiGion of this ho- 
nourable court, ftipulated and agreed, among other things, “ that 
the creditors of either fide fhould meet with no lawful impe- 
diment to the recovery ef the full value in fterling moncy, of 
all bona fide debts, theretofore contracted;” and the faid Plain- 
tiff in fact faith, that he, on the faid third day of September, in 
the year 1783, and for along time before (as well as the {aid 
Fofeph Farrell, in his lifetime were) then was, and ever fince 
hath been and ftill is, a fubject of his Britannic Majefty, and 
a creditor within the intent and meaning of the qth article of 
the Definitive Treaty; and that the debt in the declaration 
mentioned, was contracted before the faid third day of Septem. 
ber, 1783, that is to fay, in the county and commonwealth 
aforefaid, now the Diftri&t of Virginia, and now within the 
jurifdi€tion of this honourable court ; and there was and ftill 
is owing and unpaid. And the faid Plaintiff, for further replica- 
tion, fzith, that after contra€ting the debt in the declaration 
mentioned by the faid Defendants,, and alfo after the fourth day 
of Fuly, in the yearof our Lord 1776, and after the faid twen- 
tieth day of Odober, in the year of our Lord 1777, and alfo 
after the faid third day of September, in the year of our Lord 
1783, that is to fay, on the day of 1787, in the 
then commonwealth, now the diftriG& of Virginia, and new 
within the jurifdiction of this honourable court, it was by the’ 
Conftitution of the United States of America, among other 
things, exprefsly declared, that treaties which were then made, 
or fhould thereafter be made, under the authority of the Uni- 
ted States, fhould be the fupreme law of the land, any thing 
in the faid conftitution, or of the laws of any ftate to the con- 
trary notwithftanding ; andthe faid Plaintiff doth, in fad, aver, 
that the faid Conftitution of the United States, was made and 
‘accepted, fubfequent to and after the ratification of the faid de- 
finitive treaty of peace between the faid United States of Ame- 
rica and his Britannic Majefty, whofe fubjeét the faid Plain- 
tiff then was, and {till is, and after the faid fourth day of Fuly, 
in the year 1776, and alfo after the faid twentieth day of Oéfober, 
inthe year 1777: Wherefore without that the debt in the de- 
claration mentioned, was bona fide, contracted before the ma- 
king of the faid Definitive Treaty of Peace, and before the 
making of the faid Conftitution of the United States, that he, 
the fai Plaintiff, is emtitled to demand, have, and recover of 
the faid Defendants, the aforefaid debt in the declaration men- 
tioned without that the Governor and Council did give a 
receipt for a certificate of the payment into the loan otiice of 
the fum of 1311 {-Q dollars, in the name of Farrelland ‘fones, 
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and in conformity to the dire€tion of the a&tof General Aflem- 1796; 
bly, entitled “ An act for fequeftring Britifh property, ena- gar 


“ bling thofe indebted to Britifh fubjects, to pay of fuch debts, 
“ and directing the proceedings in fuits where fuch fubjects are 
“ parties;” whilft the faid act was in force, as in the faid 
plea of the faid Defendants is alledged, and thisjhe is ready to 
verify. Wherefore the faid Plaintiff, as before, prays judgment of 
the court, and his debt aforefaid, and damages for detention of 
the debt to be adjudged to him. 

To the 3d, 4th and 5th pleas in bar, the Plaintiff demurred 
generally. - 

The Defendants to the Plaintiffs fecond replitation, r2join- 
ed, that the faid Plaintiff, for any thing in the faid replication 
contained, ought rot to have or maintain his faid a&tion againft 
them, becaufe they, by way of rejoinder, in this behalf, fay, 
that in the fame Definitive Treaty of Peace between the Uni- 
ted States of America and his Britannic Majefty, by the faid 
plaintiff in his replication mentioned, and which is now to the 
court fhewn, it was among other things ftipulated and con- 
tracted as follows: “ There fhall be a firm and perpetual peace 
“ between his Britannic Majefty and the faid United States, 
“ and between the fubjects of the one and the citizens of the 
“ other; wherefore, all hoftilities both by fea and land, fhall 
“ from henceforth ceafe, all prifoners on both fides fhall be fet 
“ at liberty, and his Britannic Majefty fhall, with all conve- 
“nient fpeed, and without caufing any deftruction or car- 
“ rying away any negroes, or other property of the Ame- 
“rican inhabitants, withdraw all his armies, garrifons, and 
“ fleets, from the faid United States, and from every port, place, 


. “ and harbour within the fame:”” And the Defendants, in fict, 


fay, that his faid Britannic Majefty hath not performed thofe 
things, which, by the faid Treaty of Peace, he was bound to 
perform, but hath altogether failed to do fo, and hath broken 
the faid Treaty in this: that on the fourth day of September, in 
the year 1783, and on the third day of Fune, 1790, and at di- 
vers times between the faid fourth day of September 1783, and 
the faid third day of Func, in the year 1790, his Britannic 
Majefty at Detrait, and other parts within the boundaries of 


the United States, to wit, within the commonwealth of Vir- - 


ginia, and the jurifdiction of this honorable court, in open vio= 
lation of the faid treaty, and the articles thereof, excited, per- 
fuaded, and ftirred up the Shawanefe, and divers other tribes 
of Indians, to make war upon the faid United States of /- 
merica, and the commonwealth of Virginia; and gave them, 
thie faid Indians, aid in the profecution ‘of- the faid war, ‘and 
furnifhed them with arms and ammunition, forthe purpofe of 
enabling them to profecute the fame, And his faid Britannic 
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* Affembly, entitled “An a& for fequeftring Briti~h property, 
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1796. Majefty hath not, with all convenient fpeed, and without cau- 
ways fing any deftruction or carrying away any negroes, or other 


property of the American inhabitants, withdrawn all his armies, 
garrifons and ficets, from the faid United States, and from 
everyyport and place within the fame;—but hath carried awa 
five thoufand megroes, the property of American inhabitants, 
on the fourth day of September, in the year 1783, from New 
York, to wit, in the commonwealth of Virginia, and within 
the jurifdiction. of the court; and hath refufed to withdraw 
with all convenient fpeed, his armies and garrifons from the 
United States, and from every poft and place within the fame ;— 
but hath, with force and violence, and in open violation of 
the faid Treaty of Peace, on the faid third day of September, 
in the year 1783, and fince, maintained his armies and garri- 
fons in the forts of Niagara and Detroit, which are pofts and 
places within the United States, and ftill doth maintain his ar- 
mies and garrifons within the faid forts; and the Defendants 
further fay, that-the debt in the declaration mentioned, or fo 
much thereof, as is equal to the fum of £933 14. was nota 
bona fide dcbt due and owing to the Plaintiff, on the faid third 
day of September, 1783, becaufe the Defendant had, on the 
day of 1780, in Virginia as aforefaid, paid in 
part thereof, the fum of 3111 1-g dollars, and afterwards obtain- 
eda certificate therefor, according to the aét of the General 


enabling thofe indebted to Britifh fubjects, to pay off fuch 
debts, and directing the proceedings in fuits, where fuch fub- 
jects are parties,” which payment was made while the faid aé& 
Continued in full force, without that the faid Treaty of Peace, 
and.the Conftitution of the United States, entitle the faid 
Plaintiff to maintain his faid aétion, againft the faid Defend- 
ants, for fo much of the faid debt in the declaration mentioned, 
as is equal to /. 933 14. and this they are ready to verify: 
Wherefore they pray the judgment of the court, whether the 
Plaintiff ought to have or maintain his aCtion aforcfaid, againft 
them, for fo much of the debt in the declaration inentioned, as 
is equal to the faid fum of £. 933 14. : 

he Defendants joined iffue on the demurrer to the 34,.4th, 


* and 5th pleas in bar: And the Plaintiff having demurted to 


the Defendants rejoinder to the fecond replication,” iffue was 
thereupon Jikewife joined. 
* On the demurrer to the Defendant’s rejoinder to the Plain- 
tiff’s replication to the fecond plea, judgment was given by 
the Circuit Court, for the Defendants, and that as to fo mucn 
of the debt in the declaration mentioned, as is in the faid fe- 
cond plea ferforth, the Plaintiff take nothing by his bill: On 
which judgment, the prefent writ of error was brought; but at 
e 
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demurrer to the 34, 4th, and 5th pleas, judgment was gwen 1796, 
for the Plaintiff; a Venire was awarded to try the iffue in fa&t ' r 
on the firft plea of paymentgand on the trial a verdié and, ‘A 
judgment were given. for the Plaintiff for 596 dollars, with 
intereft at 5 per cent. from the 7th Fu/y, 1782, and cofts, 

On the return of the record, the error afligned was, that. \ 
judgmenthad been given for the Defendants, itiftead ofbeing .* 
given for the Plaintiff, upon his demurref to their rejoin- 
der to the replication to the fecond plea. Jn nulle eft erratum 
was pleaded, and thereupon iffue was joined. % : 


The general queftion was—whether by pagir ga ‘debt due 
before the war, from an Awericen citizen to Britifh oe ron eS 
into the loan office of Virginia, in pusfuance of the law of that 


ftate, the debtor was difcharged from his creditor? And the 
argument took the following general courfe.* + ‘ 

E. Tilghman, for the Plaintiff in’ ersor, It is conceded 
that a debt.was due from the Defendant$ to the Plaintiff, at» 
the commencement of the revolutionary war; and it has been 
decided, in the cafe of Georgia om  Brailsford, ant. p. 1. 
that although the ftate had a power to adh payment of fuch 
a debt, during the continuance of hoftilities, ws the cre- 
ditor’s right to recover it, revived as an Hee it and confe- 
quence of the peace. ‘There is, indeed, no contfoverting the 
general right of a belligerent power to confifcate’ the property P 
of its enemy, in ordinary cafes ; though the modern policy of “Se 
nations abftains from the exercife of that right, in refpe& to iy 
debts. Vatt. B. 3. f. 77. p. 484. But the relative fituation 
of Great Britain and her colonies was of a peculiar nature, 
widely different from the fituation of the Grecian, or Romag 
colonies ; and, therefore, requiring a new and appropriate rule 
of aétion,, At the time of the revolution, the creditor and 
debtor were members of the fame fociety; fubje&s of the fame 
empire. Had they belonged, originally, to diftin@,” indepen- 
dent ftates, both would have anticipated, in the cafe ofa war. 
an exercife of the power of confifcation; but the event of a 
civil conteft could not be reafonably contemplated, norprovid+ | 
ed for. We find, therefore, upon the law of pofitive thori#e?* - 
ty, as well as upon a principle of natural juftice, than ae eee 
declaration of independence was deemed to have no gbligatory ys a 
operation upon any inhabitant of the United States, who did ©, 
not chufe, voluntarily to remain in the country, or-to take an.” 

oath, 

* As I was not prefent during the argument, I was in hopes to have 
obtained the briefs of the counfel themfelves, for a more fall difplay 
of their learning and ingenuity inthis caufe ; but being difappointed in go 
that refpect, Ihave been aided by the notes of Mr. 4% Tig to. + ss 
whofe’ kindnefs, it is juft on the prefent occafion to acknow Bt 7 


have been frequently indebted for fimilar communications, in the courfe 
ef the compilation for thefe Reports, 
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Oath of allegiance, to fome memiber of the confederation, 1 
Dail. Rep. §3- On the declaration of independence, the American 
debtor might chufe his political party, but he could not diflolve 
his obligation to his Briti/h creditor and if he had no powerto 
diffolve it himfelf, ic follows that he could not communicate 
fuch a power, to the fociety of which he became a member. 
Vatt. Pr. Dif. f. 5. 11. Befides, there are, certainly, a varie- 
ty of cafes, to which the rigorous power of confifeation can- 
hot, and Ought not to extend. “Suppofe a contraé is formed 
in a neutral country, between fubjects of two belligerent pow- 
ers, the debt thus incurred could hardly be the object of con. 
fifcation. Anaétion, it has been adjudged, may be maintain- 
ed on a ranfom bill, eves during the continuance of the war. 
Doug. 19. “And. in general, it may be ftated, that capitula- 
tions, made in time of war, though they embrace the fecurit 
of debts, as well as other property, mutt be held facred. Vatt. 
B. 3. /- 263. 254. p. 612. 613. 

But fuppofing Virginia had the right of confifcation in the 
prefent inftance, two grounds for judicial enquiry will ftill re- 
main to be explored :—=rft, Whether anactof the Legiflature 
of that Statehas been pafled, and fo acted upon, as ever tohave 
created an impediment to the Plaintiff’s recovering the debt in 
controverfy? And 2d. Whether fuch impediment, if it ever 
exifteds has been lawfully removed ? 

1{t. It does not appgar, from the enacting claufes of the law 
of Virginia, which been pleaded, that the State had any 
intention to confifcate the Pritifh debts paid into her treafury ; 
and the preamble (which, though it cannot controul, may be 
advantageoufly employed to expound, the ‘enacting claufes) is 
manifeftly inconfiftent with fuch an intention. The money, 
when paid by the debtor into the treafury, was, fimply, to re- 
main'there, fubject to the directions of the Legiflature; and 
as the debtor was not bound fo to pay it, the provifions of the 
aét could not amount toa confifcation ; but were merely an in- 
vitation to pay, with an implied promife, that whoever accept- 
ed the terms of the invitation, fhould be indemnified by the 
State. Nor was the invitation indifcriminately given to all 
debto;s, but only to thofe who were {ued ; from which the in- 
ference is irrefiftible, that whatever refponfibility the ftate 
meant herfelf to aflume, there was no intention to extinguifh 
the refponfibility of the Virginia debtor to the Britifh creditor, 
The act of the Virginia Legiflature, paffed the 34 of May 

1779, isin pari materia, and throws light on the conftrudtion 
of the former act; for, there, when the Legiflature meant to 
interpofe a bar to the recovery,'they have in exprefs terms de- 
clared it. Several other aéts have pafied on the fubjeét, to 
which itis merely neceflary to refer: The act of the rftof - 
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May, 1780, repeals ‘the a& of the 20th of Ogober 1777; fo far 17968 
as regards the authority to pay debts into the treafury. The Gaya 


asts of tbe 6th of May 1782, and 20th of Odeber 1783, re- 
vive the authority of making fuch payments in relation to Bri- 
tifh debts; and prevents the recovery by Britifo creditors: 
The act of the 34 of Fanuary 1788, fixes the amount for 
which the State will be liable on account of payments into the 
treafury; to wit, for the value of the money at the time it was 
fo paid, with intereft. , 

qd. But if any impediment ever exifted to the recovery of 
the debt, it is removed by the operation of the treaty between 
tbe United States and Great Britain, Congrefs having a pow4 
er to repeal all the acts of the feveral States, in opder to ob- 
tain peace ; and the treaty made for that purpofe being the fa- 
preme law of the land. ‘The fourth article declares that credi- 
tors on either fide fhall meet with no lawful impediment to the 
recovery of debts heretofere contracted ; and unlefs this pro= 


vifion applies to cafes like the prefent, it jwill be ufelefs and ® 


nugatory. An interpretation, which would render a claufe in 
the treaty of no effect, ouglit not to be admitted. Vatt. B. 2. 
jf 283. The fifth article —_— ftipulates, that Congrefs 
fhall recommend the reftoration of fome parts of confifcated 
preperty, and a compofition as to other parts ; but that “ all 
perfons who have any intereft in confifeated lands, either by 
debts, matriage fettlements, or otherwife, thall meet with no 
lawful impediment in the profecution of their juft rights.” 
Both parties tu the treaty feemed to think that there had been 
no confifcation of debts*; and debts were the great object 
which the Briti/b commiffionérs withed to fecure. Whatever 
tends to produce equality in national compaéts ought to be fa- 
voured; Vatt. B. 2. f- 301. and as the Britis government 
had thrown no impediment in the way of recovering debts, the 
American fhould be prefumed to have aéted on the fame liberal 
principle, if any doubt arifes upon the conftruction of the 
public aéis, When a ftatute is repealed, mefne acts are valid ; 
but it is not fo, when a fubfequent act declares a former offe to 
be wid. Fenk. 233. pl. 6. Had the treaty meant to obyiate 
only a part of the impediments, the meaning would have been 
exprefled in qualifiedterms. Butas it could not be fuppofed, 
that, after the peace, laws would be paffed creating impediments 
to the recovery of Britifh debts ; the treaty cannot be con- 
conftrued merely to intend to prevent the paffing future laws, 
but to annihilate the operation of fuch as were previoufly enaét - 
ed. ‘There is no fueh claufe in the treaties, which England 

e 


* Inener, Fufice. The State of North Carclina did attwally pafs a 
eoufifcation law. 
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made at the fame period with France, Spain, and Holland, and 
for this obvious reafon, that thofe countries had paffed no law 
to impede the recovery of Britifh debts. A change of circum- 
ftances, a recognition, ex poff face, will often impofe an obli- 
gation, which may not, originally, be binding on the party: 
The debt contracted by an infant, is obligatory on him, if he 
promifes to pay it when of age. The aflumption of a certifi- 
cated bankrupt, to fatisfy a debt, which the certificate would, 
otherwife, have difcharged, affords a new caufe of aétion. 
And the bare acknowledgment of adebt, barred by the ftatute 
of limitations, is fufficient to maintain an action againft the 
debtor. So, in the prefent cafe, the treaty, operating as a na- 
tional compact, is a promife to remove every pre-exifting bar 
to the recovery of Britifb debts; and, whatever may have 
been the previous ftate of things, this is a paramount engage- 
ment, entered into by a competent authority, upon an adequare 
confideration. 

Marfpall, (of Virginia) for the Defendant in error. ‘The 
cafe refolves itfelf int two general propofitions: ft, That 
the act of Affemblyof Virginia, is 2 bar to the recovery of the. 
debt, independent of the treaty. 2d, That the treaty does not 
remove the barf. 

I. That the act of Aflembly of Virginia is a bar to the re- 
covery of the debt, introduces two fubjects for confideration : 
tft. Whether the Legiflature had power to extinguifh the 
debt? 2d. Whether the Legiflature had exercifed that power? 

-1ft. [t has been conceded, that independent nations have, in 
general, the right of confifcation; and that Virginia, at the 
time of pafling her law, was an independent nation. But, itis 
contended, that from the peculia: circumftances of the war, 
the citizens of each of the contending nations, having been 
members of the fame government, the general right of confif- 
cation did not apply, and ought not to beexercifed. It is not, 
however, neceflary for the Defendant in error to fhew a pa- 
raitel cafe in hiftory ; fince, it is incumbent on thofe, who with 
to impair the fovereignty of Virginia, to eftablith on principle, 
or precedent, the juftice of their exception. That State being 
engaged in a war, neceflarily poffelfed the powers of war; 
and confifcation is one of thofe powers, weakening the party 
againit whom it is employed, and ftrengthening the party that 
employs it. War, indeed, is a ftate of force ; and no tribu- 
nal can decide between the belligerent powers. But did not 
Virginia hazard as mach by the war, asif fhe had never been 

a member of the Britifo empire? Did fhe not hazard more, 
from the very circumftance of its being a civil war? It will 
be allowed, that nations have equal powers; and that America, 
in ber own tribunals atleaft, muft from the 4th of Fuly 710 
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confidered as independent a. nation as Great Britain: then, 
Great Britain been triumphant in the confic& ? Sequeftration, 


confifcation and profcription would have followed in the train of 
that event; and why fhould the confi(cation of Britif property be 


deemed lefs juft in the eventof the Americantriumph? The rights” 


of war clearly exift between members of thefame Empire, en- 
aged in a civil war. Vott. B. 3. /. 292. 295. But, fappofea 
fait had been brought during the war bya Britifh fubjeQ againk 
an American citizen, it could not have been fupported ; and if 
there was a power to fulpend the recovery, there muft have been 
a power to extinyuifh the debt: they are, indeed, Nee of 
the fame power, emanating from the fame fource. he Icgif- 
lative authority of any country, canonly be reftraiited by its 
own municipal conftitution: This is a principle that fprin 
from the very nature of fociety ; and the judicial authority can 
have no right to queftion the validity of a law, unlefs fuch a 
jurifdiction is exprefsly given by the conftitution. It is not 
neceflary to enquire, how the judicial authority fhould aé&, if 
the Legiflature were evidently to violate any of the laws of 
God ; but property is the creature of civil fociety, and fubje@, 
in all refpects, to the difpofition and controul of civil inftitu- 
tions. ‘There is no weight in the argument, founded on what 
is fuppofed to be the underftanding of the parties at the place 
and time of contracting debts; for, the right of confifcation 
does not arife from the underftanding of individuals, in private 
tranfaCtions, but from the nature and operation of government. 
Nor does it follow, that becaufe an individual has not the power 
of extinguifhing his debts, the community, to which he be- 
longs, may not, upon principles of public policy, prevent his 
creditors from recovering them. it muft be repeated, that the 
law of property, in its origin and operation, is the offspring of 
the focial ftate ; not the incident of a ftate of nature. ut the 
revolution did not reduce the inhabitants of America to a ftate 
of nature; and, if it did, the Plaintiff’s claim would be at an 
end, Other objections to the doctrine are ftarted: It is faid, 
that a debt, which arifes froma contract, formed between the 
fubjects of two belligerent powers, in a neutral country, can- 
not be confifcated; but the fociety has a right to apply to its 
own ufe, the property of its enemy, wherever the right of pro- 
perty accrued, and wherever the property itfelf can be found. 
Suppcfe a debt had been contracted between two Americans, 
and one of them had joined England, would not the right of 
confifcation extend tofuchadebt? As tothe cafe of the ranfom 
bill, if the right of confifcation does not extend to it, (which 
is, by no means, admitted) it muft be on account of the pecu- 
liar nature of the contract, implying a waver of the rights of 
war: 
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war. And the validity of capitulations depends on the fame 
principle, But, let it be fuppofed, that a government fhould 
infringe the provifions of a capitulation, by imprifoning {fol- 
diers, who had ftipulated for a free return to theirhome, could 


. anaction of trefpafs be maintained againft the gaoler? No: 


the aé& of the government, though difgraceful, would be obliga- 
tory on the judiciary department. 
2d, But it is now to be confidered, whether, if the Legifla- 
ture of Virginia had the power-of confifcation, they have exer- 
cifed'it? ‘Lhe third fection of the aé& of Affembly difcharges 
the debtor; and, on the plain import of the term, it may be 
afked, if he is difcharged, how can he remain charged? The 
expreffion is, he fhall be difcharged from the debt ; and yet, 
it is contended, he fhall remain liable to the debt. Suppofe 
the law had faid, that the debtor fhould be difcharged from the 
commonwealth, but not from his creditor, would not the Le- 
giflature have betrayed the extremeft folly in fuch a propofi- 
tion? and what man in his fenfes would have paid a farthing 
into the treafury, under fuch a law? Yet, in violation of the 
expreffions of the aé, this is the conftru&tion which is now at- 
tempted. It is, likewife, contended, that the act of Affembly 
does not amount toa confifcation of the debts paid into the 
treafury; and that the Legiflature had no power, as between 
creditors and debtors, to make a fubftitution, or commutation, 
in the mode of payment. But what is a confifcation? The 
fubftance, and not the form, is to be regarded. The ftate had 
a right either to make the confifcation abfolute, or to modify it 
as fhe pleafed. If fhe had ordered the debtor to pay the money 
into the treafury, to be applied to public ufes; would it not 
have been, in the eye of reafon, a perfect confifcation? She 
has thought proper, however, only to authorife the payment, 
to exonerate the debtor from his creditor, and to retain the 
money in the treafury, fubject to her own difcretion, as to its 
future appropriation. As far as thearrangement has been made, 
it is deulicinsry in its nature, and muft be binding on the par- 
ties ; though in the exercife of her difcretion, the ftate might 
chufe to reftore the whole, or any part, of the money to the 
original creditor. Nor is it fufficientto fay, that the payment 
was voluntary, in order to defeat the confifcation. A law is 
an expreflion of the public will ; which, when expreffed, is not 
the lefs obligatory, becaufe it impofesno penalty. Banks, Ca- , 
nal Companies, and numerous affociations of a fimiJar defcrip- 
tion, are formed on the principle of voluntary fubfcription. 
The nation is. defirous that fuch inftitutions fhould exift; in- 
dividuals are invited to fubfcribe on the terms of the law; and, 
when they have fubfcribed, they are entitled to all the benefits, 
and are fubjeét to all the inconveniences of the aflociation, al- 
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though no penalties are impofed. So, when the government of 1796. 
Virginia withed to poflefs itfelf of the debts previoufly owing yw 


to Britifh fubjeéts, the debtors were invited to make the pay- 
ment into the treafury ; and, having done fo, there is no reafon, 
or juftice, in contending that the law is not obligatory on all 
the world, in relation to the benefit, which it promifed as an 
inducement to the payment. If, fubfequent to the a& of 1777, a 
law had been pafled confifcating Britifh debts, for the ufe of the 
ftate, with orders that the Attorney General fhould fae all 
Britifh debtors, could he have fued the Defendants in error, 
as Britifh debtors, after this payment of the debt into the trea- 
fury ? Common fenfe and common honefty revolt at the idea ; 
and, yet, if the Britifs creditor retained any right or intereft 
in the debt, the ftate would be entitled, on principles of law, 
to recover the amount. P 
II. Having thus, then, eftablifhed, that at the time of enter- 
ing into the Treaty of 1783, the Defendant owed nothing to 
the Plaintiff; it is next to be enquired, whether that treaty 
revived the debt in favour of the Plaintiff, and removed the bar 
to a recovery, which the law of 4 te had interpofed ? 
The words of the fourth article of the Treaty are, “ that cre- 
ditors on either fide, thall meet with no lawful impediment to 
the recovery of the full value, in fterling money, of all bona fide 
debts heretofore contraéted.” Now, it may be afked, who 
are creditors? There cannot be a creditor where there is not 
adebt; and Britifh debts were extinguifhed by the ac of con- 
fifcation. The articles, therefore, muft be conftrued with 
reference to thofe creditors, who had bona fide debts, fubfifting, 
in legal force, at the time of making the Treaty; and the word 
recovery can have no effect to create a debt, where none pre- 
vioufly exifted. Without difcuffing the power of Congrefs to 
take away a vefted right by treaty, the fair and ratignal con- 
ftruGtion of the inftrument itfelf, is fufficient for the Defend- 
ant’s caufe. The words ought, furely, to be very plain, that 
fhall work fo evident a hardfhip, as to compel a man to pay a 
debt, which he had before extinguifhed. The treaty, itfclf, 
does not point out ay particular defcription of perfons, who 
were to be deemed debtors ; and it muft be expounded in rela- 
tion to the exifting ftate of things. It is not true, that the 
fourth article can have no meaning, unlefs it applies to cafes 
like the prefent. For inftance ;—there was a law of Virginia, 
which prohibited the recovery of Britifh debts, that had not 
been paid into the treafury: thefe were bona fide fubfifting 
debts; and the prohibition was a legal impediment to the reco - 
very, which the treaty was intended to remove. So, likewife, 
in feveral other ftates, laws had been paffed authorifing a dif- 
charge of Britifh debts in paper money, or by a tender of pro- 
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perty at a valuation, and the treaty was calculated to guard 
againft fuch impediments to the recovery of the fterling value 
of thofe debts. It appears, therefore, that at the time of ma- 
king the treaty, the ftate of things was fuch, that Virginia had 
exercifed her fovereign right of confifcation, and had actual] 

received the money from the Britifh debtors. If debts thus 
paid were within the fcope of the fourth article, thofe who 
framed the article knew of the payment; and upon every prin- 
ciple of equity and law, it ought to be prefumed, that the reco- 
very, which they contemplated, was intended againft the re- 
ceiving ftate, not againft the paying debtor. Virginia poffef- 
fing the right of compelling a payment for her own ufe, the 
payment to her, upon her requifition, ought to be confidered 
as a parent to the attorney, or agent, of the Briti/h credit- 
or. Nor is fuch a fubftitution a novelty in legal proceedings : 
a foreign attachment is founded on the fame principle. Sup- - 
pofe judgment had been obtained againft the Defendants ip 
error, as Garnifhee in a foreign attachment brought againft the 
Plaintiff in error, and the money had been paid, accordingly, 
to the Plaintiff in the attachment ; but it afterwards appeared 
that the Plaintiff in the attachment had, in fact, no caufe of 
action, having been paid his debt before he commenced the 
fuit: If the treaty had been made in fuch a ftate of things, 
which would be the debtor contemplated by the fourth article,— 
the Defendants in error, who had complied with a legal judg- 
ment againft them, or the Plaintiff inthe attachment, who had 
received the money? This aét of Virginia muft have been 
known to the American and British commiffioners ; and, there- 
fore, cannot be repealed without plain and explicit expreffions 
direéted to that object. Befides, the public faith ought to be 
preferved. The public faith was plighted by the aé& of Virgi- 
nia; and, aS a revival of the debt in queftion, would be a 
fhameful violation of the faith of the ftate to her own citizens, 
the treaty fhould receive any poffible interpretation to avoid 
fo difhonorable and fo pernicious a eonfequence. It is evident, 
that the power of the government, to take away a vetted right, 
was quéhionsble in the minds of thé Américan commiffioners, 
fince they would not exercife that power in reftoring confilcated 
real eftate; and confifcated debts, or other perfonal eftate muft 
come within the fame rule. If Congrefs had the power of di- 
vefting a vefted right, it muft have arifen from the neceffity of 
the cafe; and if the neceffity had exifted, the American com- 
miffioners, explicitly avowing it, would have juftified their 
acquiefcence to the nation. But the commiffioners could have 
no motive to form a treaty fuch as the oppofite conftruction 
fuppofes; for, if the ftipulation was indifpeniable to the attain- 
ment.of peace, the objeé was national, and fo fhould be the 
payment 
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payment of the equivalent: the commiffioners, in fuch cafe, 1796. 
would have agreed, at once, that the public fhould pay the —~— 


Britifh debts; fince the public muft, on every principle of 
equity, be anfwerable to the Virginia debtor, who is now faid 
to be the vitim. The cafe cited from Fenkins, does not ap- 
ply; asthere is no article of the treaty, that declares the law 
of Virginia void. See Old Law of Evidence 196. 

Campbell, of Virginia, on the fame fide. The queftions to 
be difeuffed are thefe:—r1ft. Did the aé& of Aflembly of Vir- 
ginia difcharge the debtor? 2d. Did any fubfequent a&, or 
law, of the government, re-charge him ? 

I. The right of confifeation, in a time of war, is imcontro- 
vertibly eftablifhed; Vatt. b. 3. ¢. 5. /. 77. and nothing but the 
conventional, or cuftomary, law of nations, can redbthin the 
exercife of that general right. But the conventional, or cuf- 
tomary, law of nations is only obligatory on thofe nations by 
whom it is adopted. Vatt. Pret. Dife f 24.25. 17. Vatt. b. 
3. c. 28. f. 287.292. Even in the Englifh courts, indeed, the 
confifcation law of Georgia has been adjudged to be valid. If, 
therefore, the right of confifcation might be exercifed by an 
individual ftate, nothing can more emphatically prove its ex- 
ercife, than the language of the act of Virginia. The a& isa 
difcharge in exprefs terms, faying, that “the receipt of the 
poper officer fhall Difcharge the paver from fo much of his 
debt, as is paid into the treafury ;’"—whereas a confifcation of 
the debt, would only work a difcharge by legal inference. To 
reftriét the meaning of the difchagge to a difcharge from the 
ftate, is abfurd; for, the fate newiijhad a charge againft the 
debtor ; or, if the [tate had a right to charge him, another 

confequence, equally fatal to the Plaintiff's caufe, would en- 
fue, that the right of the Briti/ creditor to charge him was 
extinguifhed ; fince the debtor clearly could not be refponfible 
to both. 

If. In confidering,whether any thing has been done by the 
Government, to revive the charge, in favor of the Britifp credi- 
tor, it is to be premifed, that the ftate of things, at the time of 
making the treaty, is to be held legitimate; and whatever tends 
to change that ftate, is odious in the eye of the law, Vatt. B. 
4. c. 2 f. 21. bid. B. 2.¢. 17. f- 305 As, therefore, by the 
law of nations, a payment under a confifcation difcharges a debt- 
or, though if there had been no payment, the debt would have 
revived at the peace; Bynk.c. 8. p. 177. de reb. bell. nothing 
fhort of an exprefs and explicit declaration of the treaty fhould 
be allowed fo to alter the ftate of things, as to revive a debt, 
that had been lawfully extinguifhed. _ If then the treaty had 
been intended to alter the ftate of things, reafon, equity, and law, 
concur in fuppofing, that it would have been by a provifion, 
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calling on Virginia, whio had received the money, to refund 
it in fatiffation of the claim of the Britifh creditor. Adver- 
tinz to the words of the 4th. article of the treaty, and thence de- 
ducing a fair, legal, and confiftent meaning, the claim of the 
Plaintiff cannot be fupported. . Jt may not be improper to ap- 
ply the word Creditors to Britifh {ubjects ; but, it is contended, 
that the Virginia act interpofes @ lawful impediment,( not an im- 
pediment in faét, fuch as payment to the creditor himfelf)to.the 
recovery of the debt, which impediment the treaty intended to 
remove. The anfwer, however, is conclufive, that this was 
not a debt at the time of making the treaty; and, therefore, the 
expreflion, whatever may be its general import, cannot be ap- 
plied to the cafe. It is urged, likewife, that the words debts 
heretofore contraéed, ate peculiarly deicriptive of debts of the 
prefent clafs: but the words heretofore contraé?ed, cannot alter 
the mature and import of the word debt; and thofe words were 
neceffary to be inferted; becaufe they .afeertained the debts, 
which were, at all events, to be paid in fterling money ;—debts 
contraéted afterwards being left to the /ex loci, and liable to 
the tender laws, which the different ftates had made, or might 
think proper to make. _ If, indeed the oppofite conftruétion pre. 
vails, then a// debts, previoufly contracted, in whatever manner 
they may have been extinguifhed, are revived by the treaty. 
But, furely, obfcure words ought not to be conftrued fo as to 
alter the exifting ftate of things between the two nations, and 
involve thoufands of individual citizens in ruin. It is not now 
contended, that debts do ngg revive by the peace; though the 
Commiffioners, who oc treaty, might entertain doubts 
on the fubject; and, therefore, provided {pecially for the cafe. 
Grotius B. 3. c. 9. fg. fays,(though his commentator diffents) 
that debts are not, of courfe,revived by a péace; and there are 
many inftances of Conventions between nations, ftipulating for 
the revival. Bynk. de reb. bell. c. 8. p.177. The treaty ex- 
tends to Britifh, as well as to American, debtors; and as Brit- 
ain had paffed no a¢t of confifcation, the article was meant fole- 
ly as a convention, that debts not paid to the public, fhould be 
recoverable of the original creditor. To illucidate the fubjeét, 
it is neceflary to inquire into'the power of the Commiffioners ; 
for, it is not to be prefumed, that they were ignorant of their 
power, or that they meant to excced it; and if one conftruction 
will produce an effe&, to which they were competent, while 
the other conftruction will amount to a mere ufurpation, the 
former ought certainly to be adopted. Thus, Congrefs never 
was confidered as a legiflative body, except in relation to thofe 
fubjects exprefsly afligned to the Federal jurifdiction ; and could 
at no time, nor in any manner, repeal the laws of the feveral 
itates, or facrifice the rights of individuals. The power of ab- 
rogating, 
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rogating, is as eminent as the power of making laws; Vatt. B. 


limited by the fundamental law of the Society. Vatt. B. 4. ¢. 
4. f- 10. The fundamental law of the Union, was declared in 
the articles of confederation; and thofe articles, as well as the 
written conftitutions of the feveral ftates, muft have been 
known to the commiffioners on both fides, as the boundaries 
of the, authority of the American government itfelf, and of 
courfe of all authority derived from that government. But the 
right of facrificing individuals, even on the ground of public 
neceflity, belongs only to that power in a ftate, which is wefted 
with the eminent domain, a domain infeparable from em- 
pire. Vatt. B. gq. f. 12. Ibid. B. 1. ¢. 206 fi 244. 245° On 
the revolution, the eminent domain was vetted in the people 
of America, im their refpe&tive State Legiflatures ; and it could 
not be divefted and transferred, without an exprefs grant by the 
fanie authority. “The debates that arofe inthe Britif/ Parlia- 
ment on the fubjeé of the treaty, thew, likewife, that the Bri- 





1796. 
1. ¢. 3- /- 34-47. and even the powers of war and peace may be WA~Y 


tio Commiffioners were fenfible, that the power of the Ameri- ' 


can Commiffioners did not extend to the repeal of any State 
law. On the faith of the Virginia law, many citizens colleét- 
ed their eftates from other hands, and paid them into the treafu- 
ry; and, therefore, even if the treaty requires a payment of 
thofe debts, the refponfibility ought only to attach upon the 
State. If the Virginia law had made a direé&t and unqualified 
confifcation, there would be no doubt of its validity; but it 
difcharges the debtor as much as if it had been a.confifcation, 
and being difcharged, it can be no reafon to revive the debt, 
that the difcharge was procured by a voluntary payment. Upon 
the whole, the aét of Aflembly amounts, fubftantially, to a con- 
fifcation; which means nothing more, than a bringing into the 
public Treafury the confifcated property ; and the State may, 
if the pleafes, reftore it in that cafe, as well as in the cafe of a 
difcretion exprefsly referved, or in the cafe of a forfeiture for 
treafon, or felony. 

Wilcocks, for the Plaintiff in error. It is neceflary, 1ft, to 
afcertain the meaning of the acts of the Legiflature of Virgi- 
nia; and 2d, the operationof the treaty of peace, in relation to 
thofe 2éts. 

I. That the Leviflature of Virginia did not mean to confif- 
cate debts, is evident from the declaration contained in the pre- 
amble, that fuch a confifcation is not agreeable to the cuftom 
of nations 3 and where the enaéting claufe is doubtful, the pre- 
ainble will furnifh a key to the conftruction. After providing, 
therefore, for te fequeftration of real eftate, the law proceeds 
merely to permit the payment of Britifh debts into the public 
Treafury. There is nothing compulfory on the debtor ; a// 
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1796.. debtors are not enjoined to pay ; and nodebtor is reftrained from 
\ ww remitting to his Britif creditor. Even, indeed, if a bare fe- 





queftration had been intended, there never could be terms more 
defective. The Legiflature only fays, if a dcbtor chufes to pay 
his debt into the Treafury, he fhall be indemnified ; and, ina 
fubfequent act, when the State declares the amount for which 
fhe will be refponfible, (the value of the money paid with in- 
tereft) fhe does not determine, whether the payment by the 
American debtors, was a difcharge from the Brit: creditors, 
To pay the Britifh creditor in that way, would be manifeftly 
unjult; but if the American debtor is reimburfed the value of 
what he paid, with intereft, he has no right to complain. 

II, In examining the effect of the treaty, if it ts conceded, 
that the Virginia eieetincuithed the debt, it may be affumed, 
that the commiflioners had power to enter into the treaty. That 
inftrument, therefore, is the fupreme law of the land: and, 
upon the whole, it is highly favourable to America. Treaties 
ought to be conftrued liberally; but it would be illiberal to 
conftrue this treaty, fo as to. prevent the recovery of bona 
debts. The Britis Commiffioners gave up a great deal ; but 
they were particularly anxious on two points, the property of 
the loyalifts, and the fecurity of the Britihdebts. It is objedt- 
ed, that the treaty does not make any exprefs mention of the re- 
peal of State laws :. but the laws interfering with the object of 
the fourth article were fo numerous, that, probably, the com- 
miffioners did not know them all; and it was fafeft to refort to 
general expreffions. The words “ heretofore contra¢ted,” 
mean debts contracted before the revolution ; and include not 
only exifting debts, at the time of forming the treaty, but alk 
debts contracted before that memorable epoch, though extin- 
guifhed by the aéts of State Legiflatures, without the confent, 
or co-operation, of the Britifh creditors. The words that 
“ creditors fhal] meet with no lawful impediment in the recove- 
ry of all fuch debts,’ mean, that when the creditors apply to a 
court of juftice, no law fhall be pleaded in bar to a judgment 
for their debts. What elfe, indeed, could reafonably be the 
objeét of the Britis Minifter, who was bound ‘to protect the 
commercial interefts of his nation, and who infifted on the in- 
fertion of the fourth article? Could he mean to relinquifh all 
debts paid into the public treafury of the different States ? 
Then, if all had been fo paid, the article was nugatory. But 
the impediments referred to, muf have been the exifting impe- 
diments, and not impediments to be afterwards created ; and 
the enforcement of the former would be, on general princi- 
ples, as unjuft tothe Britif creditor, as the intraduction of the 
latter. Befides, if the former defcription of impediments was 
not contemplated, Britifs creditors were in a worfe predica- 
ment 
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ment, than loyalifts, owners of confifcated real eftate, in whofe 
favor, it was ftipulated, that a Congreffional recommendation 
fhould be made. 

Lewis, for the Plaintiff in error. The individuals of differ- 
ent nations enter into contracts with each other, upon a pre- 
fumption, that, in cafe of a war, debts will not be .confifcated. 
The prefumption is founded upon the uniform practice of the 
monarchies of Ewrope; arid the national charaéter of the Ame- 
rican Republic is interefted that a more rigorous policy fhould 
not be introduced. Congrefs, indeed, never attempted the fei- 
zure of debts ; and very few of the States have pafled?confif- 
cating laws. It is now, then, to be enqui ift, Had the Le- 
giflature of Virginia a competent authority to extingwith the 
debt? 2d, If the Legiflatwre had fuch an authority, has"it been 
exercifed? And 3dlyy if the authority was lawfully exercifed, 
what is the effect of the treaty of peace. 

if. If the powet to ¢onfifcate debts exifted, it exifted in the 
United States, and not in the individual ftates. Tt has been 
admitted, that Congrefs poffeffed tthe power of war and peace; 
and that the right of confifcation emanates from that fource, 
All America was concerned in the war, and it feems naturally 
to follow, that all America (not the conftituent parts, refpec-. 
tively) was entitled to the emoluments of confifcation. It is 
true, that when a civil war breaks out, each party is entitled 
to the rights of war, as betweep independent nations 5 and,. it 
is not denied, that Virginia was vefted, atthe revolution, with 
ail the eminent domain attached ta empire, which was not de- 
legated to Congrefs, asthe head of the confederation. Such 
was the peculiar ftate of things, that although Virginia might, 
in any future war, have acted as fhe pleafed, inthe war then 
fubfiftin fhe had no election ; all the powers of war and peacé 
were vefted in Congrefs, not in the legiflatures of the feveral 
ftates. When it is faid, that even the Britifh courts recegnizé 
the validity of a ftate confifeation ; it {ould be remembered, 
that the cafe alluded to, arofe from a law of treafon, and the for- 
feiture for treafon, properly belonged to the ftate of Georgia. 
t H. Bi. 148. 9. So, when it is faid, that the act of Virginia 
was pafled, prior to the completion of the articles of confedes 
ration, it is fufficient to anfwer, that the fame objection has 
already been over-ruled in Doane & Penhallow.* It is abfard 
to fuppofe, that Congrefs and Virginia could, at the fame time, 
poffefs the powets of war and peace. The war was waged 
againft all America, as one nation, or community; and the 
peace was concluded on the fame principles. Before the revo- 
lution, the power of confifcation was vefted in the King, not 






in the Parliament. hen the. revolution commenced, con- 
ventions, committees of fafety, and cther popular affociations, 
we- 


* See ant, Ps 
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were formed, even while the legiflatures of the feveral ftates 


rn were in feffion. The people aflumed themfelves, in the firft in- 





ftance, the powers of war and peace, but quickly and wifel 
vefted them in Congrefs. At what period, then, could the 
ftate legifiatures affert that they poffefled thofe powers? All 
the property of the enemy, likewife, ef whatever kind, was 
booty of war, and belonged to the Union. ‘The authorities 
fay, that one belligent power may confifcate debts due from 
its fudjeéts, to the fubjeéts of the other belligerent power ; 
but it is no where faid, that a member of any belligerent pow- 
er, a conftituent part of the nation, pofleffes {uch authority. The 
eminent domain of Virginia muft, therefore, be confined to 
internal affairs; and it is not fufficient to object, that the pro- 
perty of the debt in queftion, was within the limits of her ter. 
ritory, and, therefore, was fubje& to her laws. The inference 
would be falfe, even if the premifes weretrue: but the premi- 
fes are unfounded; fora debt is always due where the creditor 
refides, except in the cafe of an obligation, which is due, where 
the inftrument is kept. 1 Roll. Abr. go8. pl. 1. 4. bid. go. 
pl. 1.7. Salk. 37. 4 Burn. Ece, L. 153. 

2d. & 34. On the fecond and third points, there can be but 
little added tothe arguments already advanced, If laws change 
according to the manners of times, as reafon and authority in- 
culcate (1. L, Raym. 882.) the a€&t of Virginia fhould be fo 
expounded as to conform to the modern law of nations, which 
is adver to the confifcation of debts. The right of fequeftra- 
tion may exift (and that is all the cafe in the Old Law of E- 
vidence, p. can prove) but Bynkerfhaok fays exprefsly, that 
a debt not exaéfed, revives upon the peace; and, in the prefent 
inftance, the payment was furely voluntary, without force of 
any .kind. 

Tue Court, after great confideration, delivered their opi- 
nions, /ériatim, as follow : 

Cuace, Fuffice—The Defendants in error, on th 
day of Fuly, 1774, pafled their penal bond to Farrell and Fones, 
for the payment of £. 2,976 11 6, of good Britifh money ; but 
the condition of the bond, or the time of payment, does not 
appear on the record. 

On the 20th of Oétober, 1777, the legiflature of the com- 
monwealth of Virginia, paffed a law to fequefter Britifh proper- 
ty. In the 3d fection of the law, it was enacted, “ that it fhould 
be /awful for any citizen of Virginia, owing money to a fub- 
jeét of Great Britain, to pay the fame, or any part thereof, 
from time to time, as he fhould think fit, into the loan office, 
taking thereout a certificate for the fame, in the name of the 
creditor, with an indorfement, under the hand of the commif- 
fioner of the faid office, expreffing the name of the payer ; Pe 
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fhall deliver fuch certificate to the governor and the council 
whofe receipt thall difcharge him from fo much of the debt. 
And the governor and the council fhall, in like manner, lay 
before the General Aflembly, once in every year, an account 
of thefe certificates, {pecifying the names of the perfons dy, 
and for whom they were paid; and fhail fee to the fafe keeping 
of the fame; fubjec? to the future direétions of the legiflature: 
provided, that the governor and the council may make fuch 
allowance, as they fhall think reafonable, outof the INTEREST 
of the money fo paid into the loan office, to the wives and 
children, refiding in the ftate, of /uch creditor. 

On the 26th of April, 1780, the Defendants in error, paid in- 
to the loan office of Virginia, part of their debt, to wit, 3,111 
1-9 dollars, equal to £.933 14 0 Virginia currency; and 
obtained a certificate from the commiffioners of the loan office, 
and a receipt from the governor and the council of Virginia, 
agreeably to the above, in part recited law. 

The + dee sharcsin in error being fued, on the above bond, in 
the Circuit Court of Virginia, pleaded the above law, and the 
payment above ftated, in bar of fo much of the Plaintiff’s debt. 
‘The plaintiff, to avoid this bar, replied the fourth article of 
the Definitive Treaty of Peace, between Great Britain and 
the United States, of the 34 of September, 1783. To this repli- 
cation there was a general demurrer and joinder. ‘The Cir- 
cuit Court allowed the demurrer, and the plaintiff brought 
the prefent writ of error. 

The cafe is of very great importance, not only from the 
property that depends on the decifion, but becaufe the effect 
and operation of the treaty are neceffarily involved. I wifhed 
to decline fitting in the caufe, as I had been council, fome 
years ago, ina fuit in Maryland, in favour of American debt- 
ors; and Ll confulted with my brethren, who unanimou/fly advi- 
fed me not to withdraw from the bench. I have endeavored to 
diveft myfclf of all former prejudices, and to form an opinion 
with impartiality. I have diligently attended to the arguments 
of the learned council, who debated the feveral queftions, that 
were made in the caufe, with great legal abilities, ingenuity 
and fkill. Ihave given the fubjedt, fince the argument, my 
deliberate inveftigation, and fhall, (as briefly:as the cafe will 
permit,) deliver the refult of it with great diffidence, and the 
higheft refpect for thofe, who entertain a different opinion. I 
folicit, and 1 hope I fhall meet with, a candid allowance for the 
many imperfections, which may be difcovered in obfervations 
haftily drawn up, in the intervals of attendance in court, and 
the confideration of other very important cafes. 

The firf point raifed by the council for the Plaintiff in er- 
ror was, “ that the legiflature of Virginiahad no right to —_ 
the 
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the law, of the 20th Offober, 1777, above in part recited. If this 


wey~ objection is eftablifhed, the judgment of the Circuit Court 


mutt be reverfed ; becaufe it deftroys the Defendants plea in 
bar, and leaves him without defence to the Plaintiff’s aCtion, 

This objection was maintained on different grounds by the 
Plaintiff’s council. One of them (Mfr. Tilghman) contended, 
that the legiflature of Virginia had no right to confifcate any 
Britifh property, becaufe Virginia was part of the difmem- 
bered empire of Great Britain, and the Plaintiff and Defend- 
ants were, all of them, members of the Briti/h nation, when the 
debt was contraéed, and therefore, that the laws of independ- 
ant nations do not apply to the cafe; and, if applicable, that the 
legiflature of Virginia was not juftified by the modern law and 
perm of European nations, in confifcating private debts. 

n fupport of this opinion, he cited Vattel Lib. 3. e §. f- 77; 
who expreffes himfelf thus: “ The fovereign has naturally the 
fame right over what his fubjef&s may be indebted to enemies. 
Therefore, he may confifcate debts of this nature, if the term 
of payment happen in the time of war. But at prefent, in re- 
gard to the advantage and fafety of Commerce, all the fovereigns 
of Europe have departed from this rigour; and, as this cuffom 
has been generally received, he, who fhould act contrary to it, 
would injure the public faith; for ftrangers trufted his fub- 
jects, only from a firm perfuafion, that the general cuftom would 
** be obferved.” 

The other council for the Plaintiff in error (Mr. Lewis) 
denied any power in the Virginia legiflature, to confifcate any 
Britifh property, becaufe all fuch power belonged exclufively 
to Congrefs ; and he contended, that if Virginia had a power 
of confifeation, yet, itdid not extend to the confifcation of debts 
by the modern law and praétice of nations. 

I would premife that this obje€tion againft the right of the 
Virginia \egiflature to confifcate Britifs property, (and efpe- 
cially debts) is made on the part of Briti/h fubjects, and after 
the treaty of peace, and not by the government of the United 
States. I would alfo remark, that the law of Virginia was 
made after the declaration of independence by Virginia, and 
alfo by Congrefs ; and feveral years before the Confederation of 
the United States, which, although agreed to by Congrefs on 
the 15th of .November, 1777, and aflented to by ten ftates, in 

778, was only finally completed and ratified on the 1 of 
March, .17381. 

I am of opinion that-the exclufive right of confifcating, du- 
ring the war, a/l and every {pecies of Britifo property, within the 
territorial limits of Virginia, refided only in the Legiflature of 
that commonwealth. I thall hereafter confider whether the law 
of the 20ch of Offober 1777, operated to confifcate or extinguifh 
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Britifh debts, contracted before the war. It is worthy of re- 1796, 
membrance, that Delegates and Reprefentatives were ele&ted, WARS 
by the people of the feveral counties and corporations of /ir- 
ginia, to meet in general convention, for the purpofe of fram- 
ing aNEW government, by the authority of the people only; and 
that the faid Convention met on the 6th of AZay, and continu- 
ed in feffion until the 5th of u/y 1776; and, in virtue of 
their delegated power, eitablifhed a conftitution, or form of go- 
vernment, to regulate and determine by whom, and in what 
manner, the authority of the people of Virginia was thereafter 
to beexecuted. As the people of that country were the ge- 
nuine fource and fountain of a// power, that could be right- 
fully exercifed within its limits; they had therefore an un- 
queftionable right to grant it to whom they pleafed, and 
under what reftrictions or limitations they thought proper. 
The people of Virginia, by their Conttitution or fundamental law, 
granted and delegated all their Supreme civil power toa Legi/- 
lature, an Executive, and a Judiciary; The'firft to make; the 
fecond to execute ; and the lait to declare or expound, the laws 
of the Commonwealth. This abolition of the O/d Government, 
and this eftablifhment of a zew one was the higheft act of pow- 
er, that any people can exercife. From the moment the people 
of Virginia exercifed this power, all dependence on, and con- 
nection with Great Britain abfolutely and forever ceafed; 
and no formal declaration of Independence was neceffary, al- 
though a decent refpeét for the opinions of mankind required a 
declaration of the caufes, which impelled the feparation; and 
was proper to give notice of the event to the nations of Europe. 
—lI hold it as unqueftionable, that the Legiflature of Virginia 
eftablifhed as 1 have ftated by the authority of the people, was 
for ever thereafter invefted with the /upreme and fovereign pow- 
er of the flate, and with authority to make any Laws in their 
difcretion, to affe& the dives, liberties, and property of ali the 
citizens of that Commonwealth, with this exception only, that 
fuch laws fhould not be repugnant to the Con/titution, or funda- 
mental law, which could be iubje& only to the controul of the 
body of the nation, in cafes not to be defined, and which will: 
always provide for themfelves. The /egiflative power of eve- 
ry nation can only be reftrained by its own conffitution : and it 
igthe duty of its courts of juftice not to queftion the validity 
of any law made in purfuance of the conftitution. There is no 
queftion but the atof the Virginia Legiflature (of the 20th of 
Oéteber 1777) was within the authority granted to them by the 
people of that country ; and this being admitted, it is.a necefla- 
ry refult, that the law is obligatory on the courts of Virginiz, 
and, in my opinion, on the courts of the Uneted States. . If 
irginia as afovereign State, violated the ancient or modern 
ee law 
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4796. law of nations, in making the law of the 20th of October 1777, 
Sevw the was anfwerable in her political capacity to the Britifh na- 


tion, whofe fubjeéts have been injured in confequence of that 
law. Suppofe a general right to confifcate Britifh property, is 
admitted to be in Congrefs, and Congrefs had confifcated all 
Britifh property within the United States, including private 

ebts : would it be permitted to contend in any court of the 
United States, that Congrefs had no power to confifcate fuch 
debts, by the modern law of nations? If the right is conced- 
ed to be in Congrefs, it neceffarily follows, that the is the 
judge of the exercife of the right, as to the extent, mode, and 
manner. The fame reafoning is ftri@tly applicable to Virginia, 
if confidered a fovereign nation; provided fhe had not 
delegated fuch power to Congrefs, before the making of the 
law of Ofober 1777, which I will hereafter confider. ‘ 

In Fune 1776, the Convention of Virginia formaily declar- 
ed, that Virginia was a free, fovereign, and independent ftate ; 
and on the gch of uly, 1776, following, the United States, in 
Congrefs aflembled, declared the Thirteen United Colonies free 
and independent ftates; and that as /uch, they had full power to 
levy war, conclude peace, &&c. [ coniider this as a declaration, not 
that the United Colonies jointly, ina collective capacity, were 
independent ftates, &c. but that cach of them was a fovereign 
and independent ftate, that is, that each of them had a right 
to govern itfelf by its own authority, and its own laws, with- 
out any controul from any other power upon earth. 

Before thefe folemn aéts of feparation from the Crown of 
Great Britain, tae war between Great Britain and the Uni- 
ted Colonies, jointly, and feparately, was a civil war; but 
inffantly, on that great and ever memorable event, the war 
changed its nature, and became a PUBLIC war between inde- 
pendent governments; and immediately thereupon ALL the 
rights of public war (and ali the other rights of an independent 
nation) attached.to the government of Virginia; and all the 
former political Connexion between Great Britain and Virgi- 
nia, and alfo between their retpeétive fubjc&ts, were total- 
ly diffelved; and not only the two nations, dut all the fub- 
jects of each, were in a ftate of war; precifely as in the pre- 
fent war between Great Britain and France. Vatt. Lid. 3. 
c. 18, f. 292. to 295. lib. 3. ¢. 5. f° 70. 72 and 73. . 

From the ath of Fu/y, 1776, the American States were de fade, 
as well as dz jure. in the poflefion and actual exercife of all 
the rights of independent governments. On the6th of Felruary, 
17785 the King of France entered into atreaty of alliance with 


the United States ; and onthe 8th of O@. 1752, a treaty of Ami- 


tv and Commerce was concluded between the United States 
and the States General of the United Previnevs. I have ever 
contidered 
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confidered it as the eftablifhed doétrine of the United States, 1796. 
that their’independence originated from, and commenced with, aya 
the declaration of Congrefs, on the 4th of Fuly, 17765 and that 
no other period can be fixed on for its commencement ; and that 
all laws made by the legiflatures of the ermagtotes, after the 
declaration of independence, were the laws ef fovereign and 
independent governments. 

That Virginia was part of the difmembered Briti/f empire, 
can, in my judgment, make no difference in the cafe. No 
fuch diftin@ion is taken by Vattedl (or any other writer) but. 
Fattell, when confidering the rights of war between twe par- 
ties abfolutely independent, and no longer acknowledging a 
common fuperior (precifely the cafe in queftion) thus expref- 
fes himfelf, Lib. 3..c. 18 f 295. “ In fuch cafe, the ftate 
is diflolved, and the war between the two parties, in every re- 
Spec, is the fame with that of a public war between twe differ- 
ent nations.” And Fattell denies, that fubjeéfs can acquire 
property in things taken during a CIVIL ward 

That the creditor and debtor were members of the fame em- 
pire, when the debt was contraé&ed, cannot (in my opinion) 
diftinguith the cafe, for the fame reafons. A moft arbitrary 
claim was made by the parliament.of Great Britain, to make 
laws to bind the people of America, in all-cafes whatfoever, and — 
the King of Great Britain, with the approbation of parlia- 
ment, employed, not only the national forces, but hired foreign 
mercenaries to compe! fubmiffion to this abfurd claim of omni- 
potent power. The refiftance againft this claim was ju/?, and 
independence became neceflary ; and the people of the United 
States announced to the people of Great Britain, “ that they 
would hold them, as the ‘reft of mankind, enemies in war, in 
peace, friends.” vn the declaration of independence, it was 
in the option of any fubject of Great Britain, to join their 
brethren in America, or to remain fubjeéts of Great Britain. 
Thofe who joined us were entitled to all the benefits of our’ 
freedom and independence; but thofe who eleéted to continue 
fubjects of Great Britain, expofed themfelves to any lofs, that 
might arife therefrom. By their adhering to the enemies of 
the United States, they voluntarily became parties to the injuf- 
tice and oppreffion of the Briti/ government; and they alfo 
contributed to carry on the war, and to efflave their former 
feliow citizens. As members of the Britifs government, from 
their own choice, they became perfonally anfwerable for the 
conduct of that government, of which they remained a part; 
and their property, wherever found (on land or water) be- 
came liable to confifcation. On this ground, Congrefs on the 
24th of Fuly, 1776, confifcated any Britifh property taken on 
the fit See2 Ruth. Inf. lid. 2. ¢. 9. fc 13. P» 531+ 559+ Vatt. 
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1796. lib. 9. 0.7. f 81. & c. 18. lib. 2. 6 §. 074. & c.g. f. 
pt SF 344- lid. 3. & Sf 7 9. f 


The Britifp creditor, by the condué of his fovereign, became 
an enemy to the commonwealth of Virginia; and thereby his 
debt was forfeitable to that government, as a compenfation for 
the damages of an unjuj? war. : . 

It appears to me, that every nation at war with another is 
juftifiable, by the general and ftriat law of nations, to feize and 
confifcate all moveable of its enemy, (of any kind or 
nature whatfoever ) ober Fou, whether within its terri- 
tory, or not. BynkerfhoeR QD. 1. P. de rebus bellicis. Lib. 1. 7. 
p- a 5. thus delivers his opinion, “ Cum ea fit belli conditio 
ut boftes fint, omni jure fait profcriptique, rationis eft, 
boas yb res hoftium, apud hoftes inventas, Dominum mutare, 
et Pifco cedere.” “ Since it is a condition of war, that enemies, 
by every right, may be plundefed, and feized upon, it is rea- 
fonable that whatever efteéts of the enemy are found with us 
who are his enemy, fhould change their mafter, and be confif- 
cated, ot go into the treafury.” 5. P. Lee on Capt. c. 8.p. 111. 
8. P.2. Burl. p. 209. f. 12. p. 219. fc 2. p.221 f. 11. Bynker/hoek 
the fame book, and chapter, page 177. thus exprefles himfelf: 
“ Quod dixi de actionibus reéte publicandis ita demum obtinet. 
Si quod fubditi noftri hoftibus noftris debent, genus a fubdi- 
tis fuis, revera exegerit > Si exegerit reéte folutum eft, si non 
exegerit, pace facta, revivifcit jus priftinum creditoris; quia 
oceupatio, que bello fit, magis in faéto, quam in poteftate juris 
confiftit. Nomina igitur, non exaéta, tempore belli quodam- 
mada intermori videntur, fed per pacem, genere quodam poftli- 
minii, ad priorem dominum reverti. Secundum he¢ inter gentes 

fere convenit ut nominibus bello publicatis, pace deinde faéta, ex - 
afta oh sete periiff, et manedant extinéta; non autem exaéta 
revivifcant, et reflituantur veris creditoribus.”  - 

“ What [ have faid of things in a&tion being rightfully con- 
« fifcated, holds thus: If the prince truly exaé?s from his fub- 
« jects, what they owed to the enemy; if he fhall have exacted 
“it, it is rightfully paid, if he flall not have exaéted it, peace 
“ being made, the former right of the creditor revives; becaufe 
“the feizure, which is made during war, confifts more in fa@ 
“than in right. Debts, therefore, not exacted, feem as it 
“ were to be forgotten in time of war, but upon peace, by a 
“ kind of poftliminy, return to their former proprietor. Ac- 
“ cordingly, it is for the moft part agreed among nations, 
“ that things in ation, being confifcated in war, the peace be 
“ ing made, thofe which were said are deemed to gerd Boh apn 
“and remain extinG ; ‘but thofe not paid revive, and are re- 


“ ftored to their true creditors. Watt. lib. 4. f-22. 8. P. Lee 


That. 
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That this is the law of nations, as held inGreat Britain, ap- 1796s 
pears from Sir Thomas Parker’s Rep. p. 267 (at William 34) ey 
in which it was determined, that chofes in adtion belonging to 
an alien enemy are ferfertable to, the crown. of Great Britain; 
but there muft be a commiflion and inquifition to entitle the 
crown ; and if peace is concluded before inquifition taken, it 
difcharges the cuufe a ‘forfeiture. 

The right to confifcate the property of enemies, during war, 

__ isderived from a ffate of war, and is called the rights of war. 
This right originates from /e//-preferwation, and is a as 
one of the means to weaken an enemyy and-to. ftrengthen our- 
felves. Fuftice, alfo, is another pillak on which it.may reft; 
to wit, a right to reimburfe the expence of an unju/? war. 
Vatt. lib. % cu 8 fe 1385 & c. g. f- 161. 

But it is faid, if Hirginia had a right to. confifcate Britih 
property, yet by the modern law, and praétice of European na- 
tions, fhe was not juftified in confifcating debts due from her 
citizens to fubjeéts, of Great Britain; thattis, private debts, 
Vattell is the only author relied on (or that can be found) to 
maintain the diftinétion between confifcating private debts, 
and other property of an enemy. He admits the right to con- 
fifcate fuch debts, if the of payment happen in the time of 
war; but this limitation’on the right is no where elfe to be 
found, His opinion alone'will not be fufficient to reftri&, the 
right»to that cafe only. It does not appear in the prefent cafe, 
whether the time of payment happened before, or during the 
war. If this reftriGtion is juft, the Plaintiff ought to have 
fhewn the fa&. Fattell adds, “ at prefent, in regard to the 
advantages and fafety of commerce, all the fovereigns of Europe 
have departed from this rigour ; and this cuflom has been gene- 
rally received, and he who fhould act contrary to it (the euf- 
tom) would injure the public faith.’” From thefe expreffions it 
may be fairly inferred, that, by the rigour of the law of nations, 
private debts to enemies might be confifcated, as well as any 
other of their property; but that a general cuffom had prevail- 
ed in Europe to the contrary; founded. on commercial reafons. 
‘The law of nations may be confidered of three kinds, to wit, 
general, conventional, or cuftomary. The firft is univerfal, or 
eftablifhed by the general confent of mankind, and binds a// 
nations. The fecand is founded on exprefs confent, and is not 
univerfal, and only binds thofe nations that have affented to it. 
The third is founded on TACiT confent; and is only obliga- 
tory on thofe nations, who have adopted it. The relaxation or 
departure from the fic rights of war to confifcate private 
debts, by the commercial nations of Europe, was not bin 
on the fhate of Virginia, becaufe founded on ch/fom only; and ij 
fhe was at liBerty to reject, or adopt the cufom, as fhe pene: j 
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1796. The:conduét of nations at war, is generally governed and li- 
wy~ mited by theirexigencies and neceflities. Great Britain could 





' not claim fromr the United States, or any of them, any relax- 
ation of the general law of nations, during the late war, be- 
caufe the did not confider it, as a civil war, and much lefs as 
a public war, but fhe gave it the odious name of rebellion; and 
fhe refufed to the citizens of the United States the Aria 
rights of ordinary war. 

' . It cannot be forgotten, thatthe Parliament of Great Britain, 
by ftatute (10 Geo. 3. c. 5. in 4776) declared, that the veffels 
and cargoes belonging to'the/people of Virginia, and the twelve 
other colonies, found and taken on the high feas, fhould be 
liable to feizure and confifcation, as the property of open ene- 
mies ; and, that the mariners and crews fhould be taken and 
confidered as having voluntarily entered into the fervice of the 
King of Great Britain; and that the killing and deftroying 
the perfons and property of the Americans, before the pafling 
this act, was juf? and lawful: And itis well known that, in 
confequence of this ftatute, very confiderable property of the 
citizens of Virginia was feized on the high feas, confif- 
cated ; and that other confide property, found within 
that Commonwealth, was feized applied to the ufe of the 
Britifh army, or navy. Veattel lib.”3. ¢. 12. fec. 191. fayss and 
reafon confirms his opinion, “ That whatever is lawful for 
one nation to do, in time of war, is lawful for the other.’ 
“The law of nations is part of the municipal law of Great Bri- 
tain, and by her laws all moveable property of enemies, fodad 
within the kingdom, is confidered as forfeited to the crown, as 
the head of the nation; but if no inquifition is taken to afcer. 
tain the owners to be alien enemies, before peace takes place, 
the caufe of forfeiture is difcharged, by the peace ipfo faao. 
Sir Thomas Parker's Rep. pa. 267. This doctrine agrees with 
Bynk. lib. 1.2. 7. pa. 177, and Lee on Capt. ch. 8. p. 118. that 
debts not confiieated and paid, revive on peace. Lee fays, 
“ Debts, therefore, which are not taken hold of, feem, as it 
were, fufpended and forgotten in time of war; but bya peace . 
return to theit former proprietor by a kind of pcftliminy.” Mc. 
Lee, who wrote fince Vaztel, differs from him in opinion, that 
private debts are not confifcable, pag. 114. He thus delivers 
himtclf : “ By the law of nations, Rights and Credits are not 
lefs in our power than other goods ; why, therefore, fhould we 
recard the rights of war in regard to one, and not as to the 
other ® And when nothing occurs, which gives room for a 
proper diftinétion, the general law of nations ought to prevail.” 

He gives many examples of confifcating debts, and concludes, 

(p- 119) All which prove, that not only aitionsy. but 

other 
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other things whatfoever, are forfeited in time of war, andare 1796. 


often exacted.” ey 

Great Britain does not confider herfelf ar depart 
from the rigor of the general law of nations, the com- 
mercial powers of Europe with to adept a more /iberal prac- 
tice. It may be recolleéted, that it is an eftablithed principle 
of the law of nations, “ that the goods of a friend are free in 
an enemy’s veflel; and an enemy's goods lawful prize in the 
veffel of a Se This may be called the general law of 
nations. In 1780 the Emprefs of Ruffia propofed a relaxati- 
on of this rigor of the laws of nations, “ That all the effects 
belonging te the fubjeéts of the belligerent powers thall be free 
on board neutral veffels, except only contraband articles.” 
This propofal was acceded to by the neutral powers of Swe- 
den, Denmark, the States General of the United Provinces, 
Praffia and Portugal; France and Spain, two of the powers 
at war, did not oppofe the principle, and Great Britain only 
declined to adopt it, and fhe ftill adheres to the rigorous prin- 
ciple of the law of nations. Can this conduc of Great Bri- 
tain be objected to her as an uncivilized and barbarous prac- 
tice? The confifcating private debts by Virginia has been 
branded with thofe terms of reproach, and very improperly in 
my @pinion. ‘ 

It is admitted, that Virginia could not confiftate private 
debts without a violation of the modern law of nations, yet if in 
fad, fhe has fo done, the law is obligatory on all the citi- 
zens of Virginia, and on her Courts of Juftice ; and, in my 
opinion, on all the Courts of the United States. If Virginia 
by fuch condu& violated the law of nations, fhe was anfwera- 
able to Great Britain, and fuch injury could only be redreffed 
in the treaty of peace. Before the eftablifhment of the nati- 
onal government, Briti/h debts could only be fued for in the 
flate court- This, alone, proves that the feveral ftates poffeff- 
eda power over debts. If the crown of Great Britain had, 
according to the mode of proceeding in that country, confifcat- 
ed, or forfeited American debts, would it have been permitted 
in any of the courts of We/iminfer Hall, to have denied the 
right of the crown, and that its power was reftrained by the 
modern law of nations? Would it not have been anfwered, 
that the Britifh nation was to juftify her own condu@ , but 
that her courts were to obey her laws. 

It appears to me, that there is another and conclufive ground, 
which effectually precluded any objeGtion, fince the peace, on 
the part of Great Britain, as a nation, or on the patt of any 
of her fubjet?s, againft the right of Virginia to confifcate Bri- 
tifh debts, or any other Britifh property, during’the war; even 
on the admiffion that fuch confifcation was in. violationof the 
ancient or modern law of nations. it 
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If the Legiflature of Virginia comfifeated or extinguifbed the 


\-y~ debt in queftion, by the law of the 20th of Odteber 1777, as 


the Defendants in error contend, this srenhonting or extinguif>- 
ment, took place in 1777, fiagrante Bello; and the definitive 
treaty of peace was ratified in 1783, What effects flow from 
a treaty of peace, even if the confifcation, or extingui/bment 
of the debt was contrary to the law of nations, and the ftipu- 
Jation in the 4th article of the treaty does not provide for the 
recovery of the debt in queftion ? 

E apprehend that the treaty of. peace abolifhes the /uhjed? of 
the war, and that after peate is concluded, neither the matter 
in difpute, nor the condué? of either party, during the war, 
can ever be revived, or brought into conteft again. All vio- 


Jencies, injuries, or damages fuftained by the government, or 


people of cither, during the war, are buried in oblivion ;. and 
all oa things are implied by the very treaty of peace; and 
therefore not neceflary to be expreffed.. Hence it follows, that 
the reftitution of, or compenfation for, Britih property con- 
fifcated, or extinguifhed, during the war, by any of the Unit- 
ed States, could only be provided for by the treaty of peace ; 
and if there had-been no provifion, refpecting thefe fubjects, 
in the treaty, they could not be agitated after the treaty, by the 
Britifb government, much lefs by her fubjeéts in courts of 


‘juftice. If a nation, during a war, conduéts herfelf peas «| 


to the law of nations, and no notice is taken of fuch condu 
inthe treaty of peace, it is thereby fo far confidered lawful, 
as never afterwards to be revived, or to be a fubje& of com- 
plaint. 
Vattel lib. 4. fect. 24. p. 121. fays, * The ftate of things 
at the inftant of the treaty, is held to be Jegitimate, and any 
change to be made in it requires an expre/s /pecification in the 
treaty; confequently, all things not mentioned in the treaty, 
are to remain as they were at the conclufion of it—All the 


. damages caufed during the war are likewife buried in oblivion ; 


and no plea is allowable for thofe, the reparation of which is 
not mentioned inthe treaty: They are looked on as if they had 
never bappened.”” ‘The fame principle applies to injuries done 


by one nation to another, on occafion of, and during the war. 





See Grotius lib. 3. ¢. 8. fed. 4 

The Baron De Wolfuis, 1232, fays, “ De quibus nihil dic- 
tum ca manent quo funt loca.”’ “Things of which nothing is 
faid remain in the ftate in which they are. 

It is the opinion of the celebrated and judicious Doctor Ru- 
therforth, that a nation in a juff war may feize upon any move- 
able goods. of an enemy, (and he makes no diltinétion as to 
private debts) but that whilft the war continues, the nation 
has, of right, nothing but the cuflody of the goods taken; and 
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if the nation has granted to private captors (as privateers ) the 
property of goods taken by them, and on peace, re/fitution is 
agreed on, that the ation is obliged to make feftitution, and 
not the private capters; and if on peace no reftitution is fti- 
pulated, thatthe full property of moveable goods, taken from 
the enemy during the war, pafles, by tacit confent, to the na- 
tion that takes them. ‘This fF colleé& as the /ubfance of his 
opinion in Ub. 2. c.g, from p. 558 to 573. 

I thal] conclude my obfervations on the right of Virginia 
to confifcate any Britifh property, by remarking, that the vali- 
dity of fuch a law would not be queftioned in the Court of 
Chancery of Great Britain; and \confefs the doctrine feemed 
ftrange to me in an American Court of Juftice. Inthe cafe of 
Wright and Nutt, Word ‘Chancellor Thurlow declared, that 
he confidered an at of the State of Georgia, paffed in 1782, 
for the confifcatian of the real and perfonal eftate of Sir Fames 
Wright, and alfo his debts, as a law of an independent country; 
and concluded with the following obfervation, ‘that the law of 
every country, muft be egually regarded in the Courts of Juf- 
tice of Great Britaim, whether the law was a barbarous or ci- 
vilifed inftitution, or wife or foolifh. H. Black, Rep. p. 149. 
In the cafe of Folliotagainft Ogden, Lord Loughborough, Chief 
Juftice of the Court of Common Pleas, in delivering’ the 
judgment of the court, declared “ that the aé& of the State of 
New York, pafled in 1779, for attainting, forfeiting, and con- 
fifcating ‘the real and perfonal eftate of Folliott, the Plaintiff, 
was certainly of as full validity, as the a&t of any independent 
State. Hl. Black. ma 135- On a writ of error Lord 
Kenyon, Chief Juftice of the Court of King’s Bench, and 
Judge Grofe, delivered dire&t contrary fentiments ; but Judges 
Afurft and Buller were filent. 3 Texm Rep. p. 726. 

From thefe obfervations, and the authority of Bynkerfosek, 
Lee, Burlamaque, and Rutherforth, 1 conclude, that Virginia 
had a right, as a fovereign and independent nation, to confifeate 
any Britifh property within its territory, unlefs the had before 
delegated that powerto Congrefs, which Mr. Lewis contend- 
ed fhe had done. The proof of the allegation that Virginia 
had transferred this authority to Congrefs, lies on thofe who 
make it ; becaufe if fhehad parted with fuch power it muft be 
conceded, that fhe once rightfully poffeffed it. 

It has been enquired what powers Congrefs poffeffed from 
the firff meeting, in September 1774, until the ratification of 
the articles of confederation, on the ft of A4Zarch, 1781 ?. It. 
appears to me, that the powers of Congrefs, during that whole 
period, were derived from the people they reprefented, exprefsly 
given, through the medium of their State Conventions, or 

tate Legiflatures ; or that after they were exercifed they were 
impliedly 
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. impliedly ratified by the acquie fceniee and obedience of the 
Ra ages Y After the Confed acy was compleated, the powers of 
Congrefs refted on the authority of the State Legifatures, and 
the implied ratifications of the people; and was a government, 
over governments. “The powers'of. Congrefs originated from 
neceflity, and arofe out of, and were only limited by, events 
or, in other'words, they were revolutionary in their very na- 
ture. ‘Their extent depended on the exigencies and neceffities , 
ef public affairs. It was abfelutely and indifpenfably necefla- 
ry that vray fhould poffefs the power of conduéfing the 
war againft Great Britain, and therefore if not exprefsly given 
by all, (as it was by fome of the States) I do not hetitate to 
fay, that Congrefs did ci poffefs fuch power. Theau- 
thority to make war, of neceflity implies the power to make 
peace; or the war muft be perpetual. T entertain this general 
idea, that the feveral States retained all internal foverciznty ; 
and that Congrefs properly pofleffed the great rights of external 
fovereignty: Among others, the right to make treaties of 
commerce and alliance; as with France onthe 6th of Februa- 
ry 1778. In deciding on the powers of tay tee and of the 
feveral States, BEFORE the confederation, I fee but one fafe 
rule, namely, that ail the powers ACTUALLY exercifed by 
Congrefs, before that period were rightfully exercifed, on the 
prefumption not to be controverted, that they were fe authoriz- 
ed by the people they reprefented, by an expre/s, or implied 
grant; and that all the powers exercifed by the State Conven- | 
tions or State Legiflatures were alfo rightfully exercifed, on , 
the fame prefmmption of authority from the people. That Con- 
grefs did not poffefs a// the powers of war is {elf-evident from 
this confideration alone, that fhe never attempted ‘to lay anv 
kind of tax on the peeple of the United States, but relied alto- 
gether on the State Legiflatures to impafe taxes, to raife money 
to carry on the war, and to fink the emiffions of all the paper 
money iffued by Congrefs. It was exprefsly provided, in the 
8th article of the confederation, that “all charges of war (and 
all other expences for the common defence and general welfare) 
and allowed by Congrefs, fhall be defrayed out of a common 
Treafury, to be fupplied by the feveral States in proportion to 
the value of the land in each State; and the taxes for paying 
the faid proportion, fhall be levied by the Legiflatures of the fe- 
veral States.” In every free country the power of laying tax- 
es is confidered a /egiflative power over the property and per- 
Jons of the citizens ; and this power the people of the United 
States, granted to their State Legiflatures, and they neither 
could, nor did transfer it to Congrefs; but on the contrary they 
exprefsly ftipulated that it fhould remain with them. It is an 
incontrovertible fact that Congrefs never attempted to confil- 
cate 
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cate any kind of Britib property within the United States (cx- 1796+ 

cept what their army, or vellcls of war captured) and 5 eli 

conclude that Congrefs did not conceive the power was vefted in 

them. Some of the ftates did exercife e, and Lin- 
arch, 


fer, they poffeffed it—On the 23d of 3d of April, and 
24th of Fuly, 1776, Congrefs confifcated Briti~h property, ta- 
ken on the high /eas.* ay 
The fecond point made by the council for the Plaintiff in ers 
ror was, “if the legiflature of Virginia hada right to confafcate 
Britifp debts, yet fhe did not exercifethat right by the act of 
the 20th Ofeher, 1777.” If this objeétion is well founded, the 
Plaintiff in error muft have judgment for the money cover 
ed by the plea of that law, and the payment. under if The 
preamble recites, that'the pulic faith, and the law and the ufage 
of nations requiré, that debts incurred, during the connexion 
with Great Britain, fhould not be conffeated. No language 
can poflibly be ftronger to exprefs the opinion of the legifla- 
ture of Virginia, that Britis debts ought xot to be confifeated, < 
and if the words or effeét and operation, of the enacting claufe, 
are ambiguous or doubtful, fuch conftruéction fhould be made 
as not to extend the provifions in the ena¢ting claufe, beyond 
the intention ofthe legiflature, fo clearly expreffed in the pre- 
amble; but if the words in the ena¢ting claufe, in their nature, 
import, and common underftanding, are not ambiguous, but 
plain and clear, and their operation and effeét certain, there is 
no room for confiruétion. It is not an uncommon cafe for a 
legiflature, in a preamble, to declare their intention to. pro+ 
vide for certain cafés, or to punifh certain offences, and. in 


pe 
enacting claufes to inch ther cafes, and other offences. 
But i hae very fe tte coo be found in which the le- 
giflature declared that a thing ought not to be done, and after- 
wards did the very thing they reprobated. There can be no 
doubt that ftrong words in the enacting part of a Jaw may ex- 
tend it beyond the preamble. If the preamble is conttadatied 
by the enacting claufe, as to the intention of the legiflature, it 
muft prevail, on the principle that the legiflature changed their 
intention. 

I am of opinion, that the law of the 2oth of October, 1777, 
and the payment in virtue thereof, amounts either to @ confi/- 
cation, or extinguifbment, of fo much of the debt as was paid 
into the loan office of Virginia, 1. The law makes it lawful 
for a citizen of Virginia indebted toa fubje&t of Great Britain 

to 


* See the Ordinance of the 30th of November, 1781. See, alfo, the 
Refolution of the 23d of November, 1781, in which Congrefs recow~ 
mended to the ftates, to pafs Jaws to punifh infractions of the law ef 
gations. ; 
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to pay the whole, or any of bis debt, into,the loan of- 
fice of that commonwealth.g 2d, It directs the debtor to take a 
certificate of his paymefity and to deliver it to the governor 
and the councils and it declares that the receipt of the govern- 
or and the council for the certificate fhall difcharge him (the 
debtor) from fo muth of the debt as he paid into the loan office. 
3d. It enacts that the certificate fhall be fubjed to the future di- 
rection of the legiflature. And gthly, it provides, that the go- 
vernor and council mcy makefuch allowance, as they fhall 
think reafonable, out of the INTEREST of the money paid, to 
the wives and childrens refiding within. the ftate, of fuch cre- 
ditor; ‘The payment by the debtor into the loan office is made 
a sy +9 aét. The publicreceive the money, and they difcharge 
the debtor, and they make the certificate (which is the evi- 
dence of the payment). fubjeét to their direétion ; and they be- 
nevolently appropriate part of the money paid, to wit, the iz- 
tereft of the debt, to fuich of the family of the creditor as may 
live within the ftate.» Ai] thefe ais are plainly, a lepiflative 
interpofition between the creditor and debtor; annihilates the 
right of the creditor ; an@-is an exercife of the right of owner- 
frip over the money; for the giving part tothe family of the 
‘creditor, wader the reftriftion. of being refidénts of the ftate, 
or toa ftranger, can make-no difference. The government 
of Virginia had precifely the fame right to difpofe of the whole, as 
of part of the debt, Whether all thefe a&s amount to a coa- 
fication of the debt, of not, may be difputed according to the 
different ideas entertained of the proper meaning of the word 
confifcation. 1 am inclined to thigk»thatall thefe acts, collettive- 
ly confidered, are fubflantially @ionfifeation of the debt. The 
verb confifcate is derived from the latin, com with, and Fi/cus 
a bafket, or hamper, in which the Emperor’s treafuré was 
formerly kept. The meaning of the word to confifcate is to 
transfer property from PRIVATE to public ufe; or to- forfeit 
property tothe prince, or ftate.. In the language of Mr. Lee, 
(page 118) the debt «was taken bold of; and this “he confi- 
ders as conh{cstion.. but if firi@ly fpeakingy, the debt was 
not conffcated, yet it certainly was extinguifbed as between 
the creditor and debtor; the debt was /ega/ly paid, and of con- 
fequence extinguifbed. The ftate interfered and received the 
debt, and difcharged the debtor from his creditor; and not 
from the fate, as fuggefted. “The debtor owed nothing to the 
ftate of Virginia, bur fhehad a right to take the debt or not at 
her pleafure. To fay, that the difcharge was. from the fate, 
and not from the debtor, implies that the debtor was under fome 
obligation or duty to pay the’ftate» What he owed his Priti/ 
creditor. ‘If the debtor was to remain charged to his creditor, 
notwithftanding his payment; not one farthing would have been 
paid 
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paid into the loan officet Such agouftrugtion, thereforeyistoow¥i- 





lentand not to be admitted. If Virginia had confifcated Britt) Van 


debts, and received the debt in Queftion, and {aid nothing more, 
the debtor would have been difcharged by the operation of the law. 
In the prefent cafe, there is an expre/s difcharge on payment, 
certificate, and receipt. a Oe. 

It appears to me that'the plea, by the Defendant, of the act 
of Affembly, and the payment agreeably to its provifions, which . 
is admitted, is a bar to the plaintiffs action, for Josnuch ofhis 
debt as he paid into the loan office; unlefs the plea is avoided, 
or deftroyed, by the Plaintiff’s replication of the. fourth. afticle 
of the Definitive Treaty of Peace, between Great Britain 
and the United Staiés, on the* 3d of September, .1783, 

The queftion them may be ftated thus: Whether the 4th 
article of fixe faid treaty mu/llifies the law of Virginia, paffed 
on the 20th of Odober, 1777; deftroys the payment made 
under it; and revives the debt, and gives a right of recovery 
thereof, againft the original debtor ? “2 PIR 

It was doubted by one of the counfel for the Defendants in 
error (Mr. Marfball) whether Congrefs had.a power to make 


a treaty, that could operate to annul a legiflative at of any of 


the ftates, and to deftroy rig/ts acquired by, or vefted in indi- 
viduals, in virtue of fuch acts. Another of the. Defeudant’s 
council (Mr. Campbell) exprefsly, and with great zeal, denied 
that Congrefs poffefled fuch power. 

But a few remarks will be neceflary to fhew the inadmiflibi- 
lity of this objection to the power of Congrefs, ~ 

1ft. The legiflaturés of all the ftates, have often exercifed the 
power of taking the property of its citizens for the ufe of the 
public, but they uniformly compenfated the proprietors. The 
principle to maintain this right is for the public good, and to 
that the inteseft of individuals muft yield. The inftances are 
many 3 and among them are lands taken for forts, magazines, 
or arfenals; or for public roads, or canals; or to ereét towns. 

2d. The legiflatures of all the fiates have often exercifed> the 
power ‘of divefting} rights vefted; aad even of impgiring, and, 
in fome inftances, of almoft annihilating the obligation of con- 
traéts, as by tender laws, which made an offer to pay, and a 
refufal to receive, paper money, for a /pecie debt, an extingui/h- 
ment, to the amount tendered. ~ 

3d. If the Legiflature of /7+ginta could, by a law, annul any 
former law; I apprehend that the effect would be to deftroy 
all rights acquired under the law fo nullified. 

4th. If the. Legiflature of Virginia could, not by ordinary 
aéts of legiflation, do thefe things, yet pofleffing the fupreme 
_ fovereign power of the ftate, the certainly could do them, by 
a treaty of peace; if the had not parted with the power or ma- 
king 
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king fuch treaty. If Firginia had fuch power before the dele. 

ted it to Congrefs, it follows, that afterwards that body pof- 
felled it. Whether Virginia parted with the power of making 
treaties of peace, will be feen YY a perufal of the gth article of 


the Confederation (ratified by all theftates, on the r{t of AZarch, 
1781,)} in which it was declared, “ that the United States in 
Congrefs affembled, fhall have the /ole and extlufive right and 
power of determining on peace, or war, except in the two 
cafes mentioned in the 6th article; and pf entering into trea- 
ties, and alliances, with a provifo, when made, refpecting com- 
merce.” This. grant has no reftri€tion, nor is there any li- 
mitation on the power in any part of the confederation. A 
right to make peace, neceffarily includes: the power of deter- 
‘dings on what terms peace fhall be made, A power to make 
treaties mutt of neceffity imply a power, to decide the terms 
on which they fhall be made: A war between two nations 
can only be concluded by treaty. 

Surely, the facrificing public, or private, property, to obtain 
peace cannot be the cafesin which a treaty would be void. Vatt. 
lib. 2 ¢. 12. f- 160. 161. p. 173. lib. 6. c. 2. f- 2. It feems to me 
that treatics made by Congrefs, according to the Confederation, 
were fuperior to the laws of the ftates; becaufe the Confedera- 
tion made them obligatory on all the ftates. They were fo de- 
clared by Congrefs on the 13th of April, 1787; were {fo ad- 
mitted by the legiflatures and executives of mott of the ftates ; 
anid were fo decided by the judiciary of the gencral government, 
and by the judiciaries of fome of the ftate governments. 

If doubts could exift before the eftablifhment of the prefent 
national government, they muft be entirely removed by the 
6th article of the Conftitution, which provides “ That 
all treaties made, or which fhall be made, under the 
authority of the United States, fhall be the fupreme law of the 
land; and the Judges in every State fhall be bound thereby, 
any thing inthe Conffitution, or laws, of any State to the con- 
trary notwithitanding,”” ‘There can be no Jimitation on the 
power of the people of the United States: By their authority 
the State Conftitutions were made, and by their authority the 
Conftitution of the United Foe ea eftablifhed ; and they 
had the power to change or abolifh the State Conftitutions, or 
to make them yield _to the tee government, and to treaties 
made by their authority, A treaty eannot be the /upreme law 


of the land, that is of all the United States, if any act of a 
State Legifiature can ftand in its. way. If the Conftitution of 
a State (which is the fundamental law of the State, and para- 
mount to its Leg tere muft give way toa treaty, and fall 
ioned, whether the /e/s power, “i 

of 


before it; can it be que 
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of the State Legiflature, mut 
clared will of the people of the Ui 
made, by the authorityof the United States, fhall be fuperiar 
to the Conffitution and laws of any individual State; and their 
will alone is to decide.—If a law of a State, contrary to a 
treaty, is not void, but vojdabie only by a repeal, or nullifica- 
tion by a State Legiflature, this certain confequence follows, 
that the will of a/mall part of the United States may eontroul 
or defeat the will of the whole. The people of Amenjim have 
been pleafed to declare, that all treaties made before Tie efta- 
blifhment of the National Con/fitution, or laws of any of the 
States, contrary téa treaty, fhall be difregarded. 

Four things age apparent on a view of this 6th article of 
the National Copfiation 1h. That it is Retro/peétive, 
and is to be confideted in the /ame light as if the Conftitu- 
tion had been eftablifthed before the making of the treaty 
of 1783. ad. That the Conftitution, or laws, of any of 
the States fo far as either of them fhall be found contrary to 
that treaty are by force of the faid article, proftrated before the 
treaty. 3d. That confequently the treaty of 1783 has fupe- 
rior power to the Legiflature of any State, becaufe no Legif- 
lature of any State has any kind of power over the Conftitu- 
tion, which was its creator. 4thly. That it is the. declared 
duty of the State Judges to determine any Conftitution, or 
laws of any State, contrary to that treaty (or any other).made 
under the authority of the United States, null and void. Na. 
tional or Federal Judges are bound by duty and oath to the 
fame conduct*. 

The argument, that Congrefs had not powcr to make the 
4th article of the treaty of peace, if its intent and operation 
was to annul the laws of any of the States, and to deftroy 
vefted rights (which the Plaintiff’s Council contended to be the 
object and effect of the 4th article) was unneceflary, but on the 
fuppofition that this court poflefs a power to decide, whether 
this article ofthe treaty is within the authority delegated to 
that body, by the articles of confederation. Whether this 
court conftitutionally poffefs fuch a power is not neceflary now 
to determine, becaufe I am fully fatisfied that Congrefs were 
invefted with the authority to make the ftipulation in the 4th 
article. If the court poffefS a power to declare treaties vord, 
I thall never exercife it, but in a yery clear cafe indeed. One 
further remark will fhew how very circumfpect the court 
ought to be before they would decide againft the right of Con- 
grefs to make the ftipulation objected to. If Congrefs had no 


power 


* See the oath in the act of the 24th of September, 1789, 1. vol. 
Pp. 53- f. 8. Swift’s edition, 
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1) to ike the 4th article of the 
treaty, and for want of pot fer that article is void, would it not 
be in the option of the crowmof Great Britain to fay, whe- 
ther the other articles, in the fame treaty, fhall be obligatory 
on the Briti/h nation ? . ‘ 

I will now proceed to the confidegation of the treaty of 1783. 
It is evident on a perufal of it what were the great and princi- 
pal objects in view by both parties. There were four on, the 
part rs United States, to wit. xft. An acknowledgment 
of théffindependence, by the Crown of Great Britain. 24. 
A fettlement of their weffern bounds. 34. The right of fifhe- 
ry: and athly. The free navigation of thewAZi/ifippi- ‘There 
were three on the part of Great Britain, to wit, if. A reco- 
very by Britif Merchants, of the value in ferling money, of 
debts contracted, by the citizens of Amerie&, before the treaty. 
2d. Reftitution of the confifcated property of real Britif 
fubjeéts, and of perfons refidents in diftricts in pofleffion of 
the Britifh forces, and who had not borne arms againft the 
United States; and a conditional reftoration of the confifcated 


power (under the confe 


property of all other perfons: and. 3dly. A prohibition of all . 


future confifcations, and profecutions. The following facts 
were of the moft public notoriety, at the time when the treaty 
was made, and therefore mufthave been very well known to 
the gentlemen who affented to it. 1ft. That Britif> debts, 
to agreat amount, had been paid into fome of the State Trea- 
furies, or loan offices, in paper money of very little value, 
either under laws confifcating debts, or under laws authorifing 
payment of fuch debts’ in paper money, and difcharging the 
debtors, 24. That tender laws had exifted in all the ftates; 
and that by fome of thofe laws, a tender and a refufal to aecept, 
by principal or factor, was.declared an extinguishment of the 
debt. From the knowledge that fuch laws had exifted there 
was good reafon to fear that fimilar laws, with the fame or lefs 
confequences, might be again made, (and thé fact really hap- 


pened) and prudence rcquired to guard the Britifh creditor - 


againft them. 3d. That in fome of the States property, of any 
kind, might be paid, at an appraifement, in difcharge of any 
execution. 4th. That laws wére in force in fome of the States, 
at the time of the treaty, whieh prevented fuits by Bririf cre- 
ditors. 5th. That laws were imforce in other of the States, at the 
time of the treaty, to prevent fuits by any perfon for a limited 
time. All thefe laws created legal impediments, of one kind 
or another, to the recovery of many Britifh debts, contracted 
before the war; and in many cafes compelled the receipt of 

property inftead of gold and filver. 
To fecure the recovery of Britifh debts, it was by the latter 
part of the sth article, agreed as follows, “ That all perfons 
wha 
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who have any intereft in, com/i/cated lands, by DEBTS, fhould 1796 
meet with no lawful impediment ‘in. the profecutionof their “WJ 


juttrights.” This provifion clearly relates to debts fecured by 
mortgages on lands in fee fimple, which were afterwards con- 
fifcated; or to debts on judgments, which were a /ien onlands, 
which alfo were afterwards confifcated, and-where fuch debts 
on mortgages, or judgments, had been paid. into the State 
Treafuries, and the debtors difcharged. This ftipulation was 
abfolutely neceflary if fuch debts were intended to be paid. 
The pledge, or fecurity by /ien, had been confifcated and fold. 
Britifh fubdje&s being aliens, could neither recover the poffef- 
fion of lands by ejeétment, nor foreclofe the equity of redemp- 
tion; nor could they claim the money fecured by a mortg 
or have.the benefimef.a lien from a judgment, if the debtor had 
paid his debt. into the Treafury, and been difcharged. . If a 
Britif fubject, in either of thofe. cafes, :profecuted his juft 
right, it could only be in a court of juftice,, and if any of the 
above caufes were fet up as a lawful impediment, the courts 
weré bound to decide, whether this article of the treaty nulli- 
fied the laws confifcating the lands, and alfo the purchafes made 
under them, or the laws authorizing payment of fuch debts to 
the State; or whether aliens were enabled, by this article, to 
hold lands mortgaged to them before the war. In all thefe ca- 
fes, it feems to me, that the courts, in which the cafes arofe, 
were the only properauthority to decide, whether the cafe was 
within this article of the treaty, and the operation and effect of 
it. One inftance among many will illuftrate: my meaning. 
Suppofe a mortgagor paid the mortgage meney into the public 
Treafury, and afterwards fold the land, would not the Britifh 
creditor, under this article, be entitled to a remedy againft the 
mortgaged lands? oa 

The 4th article of the treaty is in thefe words: “It is 
agreed that creditors, on either fide, fhall meet with no Jawful 
impediment to the recovery of the full value, in fterling money, 
of all bona fideMebts, heretofore contracted.” ; 

Before I confider this article of the treaty, Iwill adopt the 
following remarks, which I think applicable, and which may be 
found in Dr, Ratherforth and Vattel.. (2 Ruth. 307 to.315. 
Vattel lib. 2. c. 17. fee, 263 anda7zt.) The intention of 
the framers of the treaty, mutt be collected. from a view.of the 
whole inftrument, and from the werds made ufe of. by them to 
exprefs their intention, or from prabable or rational conjectures. 
If the words exprefs the meaning of the parties plainly, diftiné- 


ly, and perfectly, there ought to be no other means of interpre- 


tation; butif the words are obfcure, or ambiguous, or imperfect, 
recourfe muft be had to other means of interpretation, and in 
thefe three cafes, we mult collc&t the meaning from the words, 

or 
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1796. orfrom prabable or rational conjectures, or from beth, . When 
—— we collect the intention free Ds words only, as they lie im.the 


writing before us, it is a t ral interpretation ; and indeed if 
the words, and the conftru€tion of a writing, are c’ear and pre- 
cife, we can {carce call it interpretation to collect the inteatian 
of the writer from thence. The prizcipal rule to be obferved 
in diteral interpretation, is to follow that fenic, in refpeét both 
of the words, and the canfiruction, which is agreeable to com- 
nion ufe, - 

If the recovery of the prefett debt is not within the clear and 
manifeft intention and letter of the 4th article of the treaty, 
and jf it was mot intended by it to annul the law of Virginia, 
mentioned in the plea, and to deftroy the payment. under it, 
and to revive the right of the creditor ayainft his original debtor ; 
and if the treaty cannot effe& ai/ thefe things, I think the 
court ought to determine in favour of the Defendaftts in error. 
Under this impreffiog, it is altogether unneceffary to notice the 
feveral rules laid down by the Council for the Defendants in 
error, for the con/fruction of the treaty: & 

I will examine the 4th article of the treaty in its feveral 
parts; and endeavour to affix the plain and natural meaning 
of each part. 

To take the 4th article in order as it ftands. 

rft. “ It is agreed,” that is, it is exprefs/y contracted ; and 
it appears from what follows, that certain things fhall not take 
place. This ftipulation is direct. ‘The diftinétion is felf-evi- 
dent, between a thing that fhall not happen, and an agreement 
that a third power thall prevent a certain thing being done, 
The firf is obligatory on the parties contracting. The latter 
will depend on the will of another; and although the parties 
contracting, had power to lay him under a mora/ obligation for 
compliance, yet there is a very great difference in the twe ca- 
fes. This diverfity appears in the treaty. 

2d. “ That creditors on either fide,’’ without doubt mean- 
ing Briti/b and American creditors. 3 

3d. “ Shall meet with no lawful impediment,” that is, with 
no obftacle (or bar) arifing from the common law, or acts of 
Parliament, or aéts of Congrefs, or acts of any of the States, then 
in exiftence, or thereafter to be made, that would, in any manner, 
operate to prevent the recovery of fuch debts, as the treaty con- 
templated. A lawful impediment to prevent a recovery of a debe 
can only be matter of law pleaded in bar to the aétion. If the 
word /awful had been omitted, the impediment would not be 
sonfined to matter of Jaw. ‘The prohibition that no /awful im-, 
pediment fhal] be interpofed, is the fame as that a// lawful im- 
pediments fhall be removed. ‘The meaning cannot be fatisfied 
by the removal of one impediment, and leaving another; and a 
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fortiori by taking away the /e/s and leaving the greater. Thefe 
words have both a retrofpective and future afpect. 

4th. “ To the recovery,” thatis, to the right of action, 
judgment, and execution, and receipt of the meney, without 
impediments in courts of juftice, which could only be by plea, 
(as in the prefent cafe) or by proceedings, after judgment, to 
compel receipt of paper money, or property, inftead of fter- 
ling money. The word recovery is very comprehenfive, and 
operates, in the prefent cafe, to give remedy from the com- 
mencement of fuit, to the receipt of the money. 

5th. “ In the full value in /fer/ing money,” thatis, Britif 
creditors fhall not be obliged to receive paper money, or proper- 
ty ata valuation, or any thing elfe but the full value of their 
debts, according to the exchange with Great Britain. This 
provifion is clearly reffricted to Britifh debts, contracted before 
the treaty, and cannot relate to debts contraéted afterwards, 
which would be difchargeable according to contraé, and the 
laws of the State where entered into. This provifion has al- 
foa future afpe& in this particular, namely, that no lawful 
impediment, no law of any of the States made after the treaty,/ 
fhall oblige Britif creditors to receive their debts, contraéted 
before the treaty, in paper money, or property at appraifement, 
or in any thing but the value in fterling money. ‘The obvious 
intent of thefe words was to prevent the operation of past and 
future tender laws; or past and future \aws, authorizing the 
difcharge of executions for fuch debts by property at a valuation, 

6th. “ Of all bona fide debts,” that is, debts of every fpe- 
cies, kind, or nature, whether by mortgage, if a covenant 
therein for payment; or by judgments, {pecialties, or fimple 
contraéis. But the debts contemplated were to be bona fide 
debts, that is, bona fide contraéted before the peace, and con- 
tracted with good faith, or honeftly, and without covin, and 
not kept on foot fraudulently. Bona fide isa legal technical 
expreflion ; andthe law of Great Britain and this country 
has annexed a certain idea toit. Itis aterm ufed in ftatutes 
in England, and in aéts of Affembly of all the States, and fig- 
nifies a thing done really, with a good faith, without fraud, or 
deceit, or collufion, or trust. The words bona fide are restric« 
tive, for a debt may be for a valuable confideration, and yet 
not bona fide. A debt muft be bona fide at the time of its com- 
mencement, or it never can become fo afterwards. ‘The words 
bona fide, were not prefixed to defcribe the nature of the debt 
at the date of the treaty, but the nature of the debt at the time 
it was contracted. Debts created before the war, were almoft 
the only debts in the contemplation of the treaty; although 
debts contracted during the war were covered by the general 
provifion, teking in debts from the moft diftant period of time, 
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to the date of the treaty. Therecovery, where no /awful im» 


WArcw pediments were to be interpofed, was to have twe qualifica- 


ful impediment might be interpofed. 


tions; rft. The debts were to be bona fide contracted, and, 2d, 
they were to be contracted before the peace. 

7th. “ Heretofore cont d,” that is, entered into at any 
period of time before the date of the treaty ; without regard to 
the length or diftance of time. Thefe words are de/criptive 
of the particular debts that might be recovered; and relate 
back to the time fuch debts were contracted. "The time of the 
contract was plainly to defignate the particular debts that 
might be recovered. A debt entered into during the war, 
would not have been recoverable, unlefs under this defcription 
of a debt contracted at any time before the treaty. 

If the words of the qth article taken /eparately, truly bear 
the meaning | have given them, their fenfe collectively, cannot 
be miftaken, and miuft be the fame. 

The next enquiry is, whether the debt in queftion, is one of 
thofe, defcribed in this article. It is very clear that the article 
contemplated mo debts but thofe contracted before the treaty ; 
and no debts but only thofe to the recone whereof fome /aw- 

he prefent debt ‘was 
contracted before the war, and to the recovery of it a lawful 
impediment, to wit, alaw of Virginia and payment under it, 
is pleaded in bar. There can be no doubt that the debt fued for, 
is within the de/cription, if 1 have given a proper interpreta- 
tion of the words, If the treaty had been filent as to debts, 
and the law of Virginia had not been made, I have already 
proved that debts would, on peace, have revived by the law of 
nations. This alone fhews that the only impedimert to the re- 
covery of the debtin queftion, is the /aw of Virginia, and the 
payment under it; and the treaty relates to every hind of legal 
impediment. 

But it is afked, did the 4th article intend to annul a law of 
the ftates ? and deftroy rights acquired under it? 

1 anfwer, that the 4th articie did intend to deftroy all awful 
impediments, paft and future; and that the law of Virginia, 
and the payment under it, is a lawful impediment; and would 
bar a recovery, if not deftroyed by this article of the treaty, 
This {tipulation could not intend only to repeal laws that cre- 
ated legal impediments, to the recovery of the debt (without 
refpe&t to the mode of payment) becaufe the mere repeal of-a 
law would not deftroy aéts done, and rights acquired, under 
the law, during its exiftence and before the repeal. This right 
to repeal was only admitted by the council for the Defendants in 
error, becaufe a repeal would not affect their cafe; but on the 
fame ground that a treaty can repeal a law of the ftate, it can 
nullify it. Lhave already proved, that a treaty can totally an- 
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nihilate any part of the Conftitution of any of the individual 


ftates, that is contrary toa treaty. tis admitted that the UWnu 


treaty intended and did annul fome laws of the ftates, to wit, 
any laws, paft or future, that authorifed a tender of paper mo- 
ney to extinguifh or pes « the debt,“and any laws, paff or 
future, that authorifed the difcharge of executions by p:uper 
money, or delivery of property at appraifement ; becaule if the 
words sterling money have not this effeét, it cannot be fhewn 
that they have any other. If the treaty could nullify /ome laws, 
it will be difficult to maintain that it could not equally annul 
others. 

It was argued, that the ath article was neceflary to revive 
debts which had not been paid, as it was doubtful, whether debts 
not paid would revive on peace by the law of nations. I an- 
fwer, thatthe 4th article was not neceflary on that account, be~ 
caufe there was 70 doubt that debts not paid do revive by the 
law of nations; as appears from Bynkerfhock, Lee, and Sir 
Thomas Parker. And if neceflary, this article would not 
have this effect, becaufe it revives no debts, but only thofe 
to which fome /ega/ impediment might be interpofed, and there 
could be no legal impediment, or bar, to the recovery, after 
peace, of debts not paid, during the war to the ftate. 

It was contended, that the provifion is, that CREDITORS 
fhall recover, 8c. and there was no creditor at the time of 
the treaty, becaufe there was then no debtor, he having been 
legally difcharged. The creditors defcribed in the treaty, were 
not creditors generally, but only thofe with whom debts had 
been contracted, at fome time before the treaty; and is a de- 
{cription of perfens, and not of their rights. This adhering 
to the /etter, is to deftroy the plain meaning of the provifion; 
becaufe, if the treaty does not extend to debts paid into the 
ftate treafuries, or loan offices, it is very clear that nothing 
was done by the treaty as to thofe debts, not even fo much 
as was ftipulated for Royalists, and Refugees, to wit, a recom- 
mendation of restitution. Further, by this conftruction, no- 
thing was done for Briti/h creditors, becaufe the law of nations 
fecured a recovery of their debts, which had not been confif- 
cated and paid tothe ftates; and if the debts paid in paper 
money, of little value, into the ftate tre2furies, or loan offices, 
were not to be paid to them, the article was of no kind of 
value tothem, and they were deceived. The article relates 
either to debts mot paid, or, to debts paid into the treafuries, 
or loan offices. It has no relation to the first, for the reafons 
above affigned ; and if it does not include the latter it relates to 
nothing. 

It was faid that the treaty fecured Britifh creditors from 
payment in paper money, This is admitted, but it is by ~ 
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and operation of the words, “ im sterling money ;” but then the 
words, “ heretofore contracted,” are to have no effect what/o- 
ever; and itis thofe very words, and thofe only, that fecure the 
recovery of the debts, paid to the ftates; becaufe no lawful 
impediment is to be allowed to prevent the recovery of debts 
contracted at any time before the treaty. 

But it was alledged, that the 4th article only ftipulates, that 
there fha]l be no lawful impediment, &c. but that a law of the 
ftate was firft neceflary to annul the law creating fuch impedi- 
ment; and that the ftate is under a moral obligation to pafs fuch 
a law; but until it is done, the impediment remains. 

I confider the gth article in this light, that it is not a ftipu- 
lation that certain acts fhall be done, and that it was neceflary 
for the legiflatures of individual ftates, to do thofe acts; but 
that it is an exprefs agreement, that certain things fhall not 
be permitted the American courts of juftice; and that it is a 
contraét, on behalf of thofe courts, that they. will not allow 
fuch aéts to be pleaded in bar, to prevent a recovery of certain 
Britifh debts. “ Creditors are to meet with no lawful impe- 
diment, &c.”” As creditors can only fue for the recovery of 
their debts, in courts of juftice; and it is only in courts of 
juftice that a /ega/ impediment can be fet up by way of plea, 
in bar of their actions; it appears to me, that the courts are 
bound to overule every /uch plea, if contrary to the treaty. A 
recovery of adebt can only be prevented by a plea in bar to the 
action. A recovery of a debt in fterling money, can only be 
prevented by a like plea in bar to the aétion, as tender and 
refufal, to operate as an extinguifhment. After judgment, 
payment thereof in sterling money can only be prevented by 
fome proceedings under fome law, that authorifes the debtor 
to difcharge an execution in paper money, or in property, ata 
valuation. In all thefe, and fimilar cafes, it appears to me, 
that the courts of the United States are bound, by. the treaty, 
to interfere. No one’can doubt that a treaty may ftipulate, 
that certain acts fhall be done by the Legiflature ; that other 
acts fhall be done by the Executive; and others by the Judi- 
ciary, In the 6th article it is provided, that pat profe- 
cutions fhall be commenced againft any perfon, for ar by rea- 
fon of the part he took in the war, Under this article the 
American courts of juftice difcharged the profecutions, and the 
perfons, on receipt of the treaty, and the proclamation of Con- 
grefs, 1 Dall. Rep. 233. 

If a law of the State to enaul a former law was firf necef- 
fary, it muft be either on the ground that thé treaty could not 
annul any law of a State; or that the words ufed in the treaty 
were not explicit or effectual for that purpofe. Our Federal 
Conftitution eftablifhes the power of a treaty over the con- 
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ftitution and laws of any of the States; and I have fhewn 
that the words of the 4th article were intended, and are fuffi- 
cient to nullify the law of Virginia, and the payment under it. 
It was contended that Virgnia is interefted in this queftion, 
and ought to compenfate the Defendants in error, if obliged 
to pay the Plaintiff under the treaty. If Virginia had a right 
to receive the money, which I hope | have clearly eftablifhed, 
by what law is fhe obliged to return it? The treaty only 
fpeaks of the original debtor, and fays nothing about a reco- 
very from any of the States. 

It was faid that the defendant ought to be fully indemnified, 
if the treaty compels him to pay his debt over again; as his 
rights have been facrificed for the benefit Zt the public. 

That Congrefs had the power to facrifice the rights and in- 
terefts of private citizens to fecure the fafety or profperity of 
the public, I have no doubt ; but the immutable principles of 
juftice ; the public faith of the States, that confifcated and 
received Briti/b debts, pledged tothe debtors ; and the rights of 
the debtors violated by the treaty; all combine: to prove, that 
ample compenfation ought to be made to all the debtors who have 
been injured by the treaty for the benefit of the public. This 
principle is recognized by the Conftitution, which declares, 
* that private property fhall not be taken for public ufe with- 
out ju/f ge ce See Vattel. lib. 1. ¢, 20. f- 244. 

Although Virginia is not bound to make compenfation to 
the debtors, yet it evident that they ought to be indemnified, 
and it is not to be fuppofed, that thofe whofe duty it may be 
to make the compenfation, will permit the rights of our citizens 
to be facrificed to a public object, without the fulleft indemnity. 
- On the beft inveftigation I have been able to give the 4th 
article of the treaty, | cannot conceive, that the wifdom of 
men could exprefs their meaning in more accurate and intelli- 
gible words, or in words more proper and effectual to carry 
their intention into execution. I am fatisfied, that the words, 
in their natural import, and common ufe, give a recovery to 
the Britifh creditor from his original debtor of the debt con- 
tra&ted before the treaty, notwithftanding the payment thereof 
into the public treafuries, or loan offices, under the authority 
of anY"State law; and, therefore, I am of opinion, that the 
judgment of the Circuit Court ought to be reverfed, and that 
judgment ought to be given, on the demurrer, for the Plaintiff 
in error; with the cofts in the Circuit Court, and the cofts of 
the appeal. 

PATERSON, Fuffice. The prefent fuit is inftituted on a 
bond bearing date the 7th of Fuly 1774, and executed by Daniel 
Lawrence Hylton &¥ Co. and Francis Eppes, citizens of the 
State of Virginia, to Fofeph Farrel and William Fanes, a 
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1796. jects of the king of Great Britain, for the payment of £ 2,976 
tony 11/ 6d. Britifh, or fterling, money. 


The Defendants, among other pleas, pleaded, 

1ft. Payment; on which iffue is joined. 

2d. That 3111 1-9 dollars, equal to, £ 933 14/- od. part of 
the debt mentioned in the declaration, were, on the 26th of 
April 1780, paid by them into the loan office of Virginia pur- 
fuant to an a¢t of that State, paffed the goth of October 1777, 
entitled, “ An act for fequeftering Britifh property, enabling 
“ thofe indebted to Britifh fubjeéts to pay off fuch debts, and 
“ direting the proceedings in fuits where fuch fubjects are 
“ partics’’. The material fection of the ac is recited in the 

lea. 

To this plea the Plaintiffs reply, and fet up the 4th article of 
the treaty, made the 3d. of September 1783, between the Unit- 
ed States and his Britannic Majefty, and the Conftitution of 
rod opeeaty States making treaties the fupreme law of the 
and, 

The rejoinder fets forth, that the debt in the declaration 
mentioned, or fo much thereof as is equal to the fum of £ 933 
14/- od. was not a bona fide debt due and owing to the Plain- 
tiffs on the 34 of September 1783, becaufe the Defendants 
had, on the 26th of April 1780, paid, in part thereof, the 
fum of 3111 1-9 dollars into the loan office of Virginia, and 
obtained a certificate and receipt therefor purfuant to the di- 
rections of the faid aét; without that, that the faid treaty of 
peace, and the Conftitution of the United States entitle the 
Plaintiffs to maintain their aétion againft the Defendants for 
fo much of the faid debt in the declaration mentioned as is 
equal to 14f. 

fe) ne 283 * the Plaintiffs demur, 

The defendants join in demurrer. 

On this iffue in law judgment was entered for the Defen- 
dants in the Circuit Court for the Diftri&t of Virginia. A 
Writ of Error has been brought, and the general errors are 
afigned, 

The queftion is, whether the judgment rendered in the Cir- 
cuit Court be erroneous? I fhall not purfue the range of 
difcuffion, which was taken by the Counfel on the pa the 
Plaintiffs in error, I do not deem it neceffary to enter on 
the queftion, whether the Legiflature of Virginia had autho- 
rity to make an act, confifcating the debts due from its citizens 
to the fubjeéts of the king of Great Britain, or whether the 
authority in fuch cafe was exclufively in Congrefs. I fhall 
read and make a few obfervations on the aét, which has been 
pleaded in bar, and then pafs ta the confideration of the 4th 

article 














SupreME Court of the United States. 247 


article of the treaty. The firft and third fe€tions are the only 1796 


parts of the aét neceflary to be confidered, 

ift. “ Whereas divers. perfons, fubje&ts of Great Britain, 
“ had, during our connexion with that kingdom, acquired ef- 
“ tates, real and perfonal, within this commonwealth, and had 
«“ alfo become entitled to debts to a confiderable amount, and 
“ fome of them had commenced fuits for the recovery of fuch 
« debts before the prefent troubles had interrupted he admi- 
“ niftration of juftice, which fuits were at that time depending 
“ and undetermined, and fuch eftates being acquired and debts 

incurred, under the fanétion of the laws and of the connexion 
then fubfifting, and it not being known that their fove- 
reign hath as yet fet the example of confifcating debts and 
eftates under the like circumftances, the public faith, and 
the law and ufages of nations require, that they fhould not 
be confifcated on our part, but the fafety of the United 
States demands, and the fame law and ufages of nations will 
juftify, that we fhould not ftrengthen the hands of our ene- 
mies during the continuance of the prefent war, by remit- 
ting to them the profits or proceeds of fuch eftates, or the 
intereft or principal of fuch debts.” 
3d. “ And be it further enaéted, that it fhall and may be 
lawful for any citizen of this commonwealth, owing money 
to a fubject of Great Britain, to pay the fame, or any part 
thereof, from time to time, as he fhall think fit, into the 
faid loan office, taking thereout a certificate for the fame in 

the name of the creditor, with an endorfement under the 

“ hand of the commiffioner of the faid office expreffing the 
“ name of the payer, and fhall deliver fuch ccvtibcaty to the 
Governor and Council, whofe receipt fhall difcharge him/ 
“ from fo much of the debt. And the Governor and Coun- 
“ cil fhall in like manner lay before the General Affembly, 

once in every year, an account of thefe certificates, fpeci- 
fying the names of the perfons by and for whom they were 
paid, and fhall fee to the fafe-keeping of the fame, fubjeé& 
to the future direction of the Legiflature.” 
The aét does not confifcate debts due to Britifh fubjects. 
The preamble reprobates the doctine as being intonkseat 
with public faith, and the law and ufages of nations. The 
payments made into the loan office were voluntary and not 
compulfive; for it was in the option of the debtor to pay or, 
not. The enacting claufe will admit of a conftru€tion in full 
confiftency with the preamble ; fur, although the certificates 
were to be fubje& to the future direction of the ey ony 
yet it was under the exprefs declaration, that there fhould be 
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of Virginia, then the Legiflature of Virginia would confifcate 
debts due to Britifh fubjects. But the King of Grgat Britain 
did not confifcate debts on his part, and the LeGiflature of 
Virginia have not confifcated debts on their part. It is, how- 
ever, faid, that the payment being made under the a@, the 
faith of Virginia is plighted. True—but to whom is it plighted 
—to the creditor or debtor—to the alien enemy, or to its own 
citizen, who made the voluntary payment? Or will it be fha- 
ped and varied according to the event—if one way, then to 
the creditor; if another, then tothe debtor. Be thefe points 
as they may, the Legiflature thought it expedient to declare 
to what amount Virginia -fhould be bound for payments fo 
made. The act for this purpofe was paffed onthe 3d of Fanuary, 
1780; and is entitled “ An aét concerning monies paid into 
“ the public loan office, in payment of Britifh debts.” . 

“ Section 1. Whereas by an act of the General Affembly, 
“ entitled‘ An act for fequeftering Briti/h property, enabling 
“ thofe indebted to Britifh fubjeéts, to pay off fuch debts, and 
“ dire€ting the proceedings in fuits where fuch fubjeéts are 
“ parties ;” it is among other things provided, that it fhall and 
“ may be lawful for any citizen of this commonwealth, owing 
“ money to a fubjeét of Great Britain, to pay the fame, or any 
“ part thereof, from time to time, as he fhall think fit, into the 
“ faid loan office, taking thereout a certificate for the fame, in 
“ the name of the creditor ; with an indorfement under the hand 
“ of the commiffioner of the faid office, exprefling the name of 
“ the payer; and fhall deliver fuch certificate to the governor 
“and council, whofe receipt fhall difcharge him from fo much 
*¢ of the debt; and the Governor and Council fhall, inlike man- 
“ner, lay before the Gencral Affembly, once in every year, an 
“ account of thefe certificates, fpecifying the names of the per- 
“ fons, by and for whom they were paid, and fhall fee tothe fafe 
““ keeping of the fame, fubjeét to the future direction of the Le- 
“ giflature. 

“ Sect. 2. And whereas it belongs not to the Legiflature to 
“ decide particular queftions, of which the judiciary have cogni- 
“ zance, and it is therefore unfit for them to determine, whether 
“ the payments fo made into the loan office, as aforefaid, be good 
“ or void between the creditor and debtor. But it is expedient 
“ to declare to what amount this commonwealth may be bound 
“ for the payments aforefaid. Be it enacted and declared, That 
“ this commonwealth fhall, at no time nor in any event or con- 
“ tingency, be liable to any perfon or perfons whatfoever, for 
“ any fum, on account of the payments aforefaid, other than the 
“ value thereof when reduced by the fcale of depreciation, efta- 
“ blifhed by one other aét of the General Aflembly, entitled 
« An att directing the mode of adjufting and fettling the pay- 
ment 


Cases ruled and adjudged in the 














a 


Suprime Court of the United States. 249 


* ment of certain debts and contraéts, and for other purpofes, 
“ with intereft thereon, at the rate of fix per centum per an- 
“num; any law, ufage, cuftom, or any adjudication or con- 
“ ftruction of the firft recited a& already made, or hereaf- 
“ to be made notwithftanding.” | Sagan He" 

On the part of the Defenisats, it has been alfo urged, that 
it is immaterial whether the payment be voluntary or compul- 


five, becaufe the payer, on complying with the direétions of — 


the aét, fhall be difcharged from fo much of the debt. Be it 
fo. If the Legiflature had authority to make the act, the Con- 
grefs could, by treaty, repeal the aét, and annul every thing 
done under it. This leads us to confider the treaty and its 
Operation. ‘Treaties muft be conftrued in fuch manner, as to 
effe€tuate.the intention of the parties. The intention is to be 
collected"from the letter and fpirit of the inftrument, and may 
be illuftrated and enforced by confiderations deducible from the 
fituatior! of the parties; and the reafonablenefs, juftice, and 
nature of the thing, for which provifion has been made. The 
4th article of the treaty gives the text, and runs im the follow- 
ing words : 

“ It is agreed, that creditors on either fide, fhall meet with no 
“ legal impediment to the recovery of the full value in fterling 
“ money, of all bona fide debts heretofore contracted.” 

The phrafeology made ufe of, leaves in my mind no room to 
hefitate as to the intention of the parties. The terms are une- 
quivocal and univerfal in their fignification, and obvioufly 
point to and comprehend all creditors, and all debtors, previ- 
oufly to the 3d of September, 1783. In this article there ap- 
pears to be a feleétion of expreilions pldin and extenfive in 
their import, and admirably calculated to obviate doubts, to 
remove difficulties, to defignate the objects, and afcertain the 
intention of the contending powers, and, in fhort, to meet and 
provide for all poffible cates that could arife under the head or 
debts. The words “creditors on either fide,” embrace every 
defcription of creditors, and cannot be limited or narrowed 
down t@fuch only, whofe debtors had not paid into the loan 
effice of Virginia. Creditors muft have debtors; debtors 
is the correlative term. Who are thefe debtors? On the 
part of the Defendants in error, it has been contended, that 
Virginia is the fudftituted debtor, fo far as repe&ts debtors, 
who may have paid money into the loan office under its 
laws. But the idea, that the treaty may be fatisfied by fubfti- 
tuting the ftate of Virginia in the ftead of the original debtor, 
is far fetched, and altogether inadmiffible. The terms in 


which the article is expreffed, clearly evince a contrary inten-_ 


tion, and naturally and irrefiftably carry the mind back to the 
original debtor; for, as between the Pritifh creditor and the 
Vor. III. Kk ftate 
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ftate of Virginia, there was no exprefs and pre-exifting ftipu- 
lation or debt. Befides, what lawful impediment was to be 
removed out of the way of the creditor, if Virginia was the 
fubftituted or felf-created debtor? Did this claufe make Vir- 
ginia liable to a profecution for the debt? ls Virginia now 
fuable by fuch Britifo creditor? No; he would in fuch cafe 
be totally remedilefs, unlefs the nation of which he is a fubjeét, 
would interpofe in his behalf. The words “ fhall meet with 
no lawful impediment,” refer to legiflative acts, and every 
thing done under them, fo far as the creditor might be affected 
or obftruéted in regard either to his remedy or right. All 
lawful impediments of whatever kind they might be, whether 
they related to perfonal. difabilities, or confifcations, fequef- 
trations, or payments into loan offices or treafuries, are remo- 
ved, No act of any ftate legiflature, and no payment made 
under fuch aé& into the public coffers, thal] obftruct the credit- 
or in his courfe of recovery againft his debtor. The act itfelf is 
a lawful impediment, and therefore is repealed; the payment 
under the act is alfo a lawful, impediment, and therefore, is 


made void. The article is to be conftrued according to the 


fubje& matter or nature of the impediment; it repeals in the 
firft inftance, and nullifies in the fecond, Unlefs this be the 
conftruction, it is not true, that the creditor fhall meet with no 
legal impediment to the recovery of his debt. Does not. the 
plea in the prefent cafe contradict the treaty, and raife an im- 
pediment in the way of recovery, when the treaty declares 
there fhall be none? Payments made in paper money into 
loan offices, and treafuries, were the principal impediments 
to be removed, and mifchiefs to be redrefled. The article 
makes provifion accordingly. It ftipulates, that the creditor 
fhali recover the full value of his debt in fterling money ; here- 
by fecuring and guarding him againft all payments in paper 
money. Suppofe the creditor fhould call on Virginia for pay- 
ment—what would it be—the paper money paid into the loan 
office, or its value. Would this be a compliance with the ar- 
ticle? In the one cafe, the money being cried down agg dead, 
is no better than wafte paper; and in the other, the payment, 
when reduced by the table of depreciation, would be in- 
confiderable, and in many cafes. not more than fix-pence 
inthe pound. Can this be called fr Aaa to the full va- 
‘the debt in fterling money? The fubfequent expref- 

in the article, enforce the preceding obfervations, and 

< the will and intention of the contracting parties, in 

© mot clear and precife terms. The concluding words are, 
all bona fide debts heretofore contracted.” In the conftruc- 
on of contracts, words are to be taken in their natural and 
»bvious meaning, unlefs fome good reafon be affigned, to fhew, 
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that they fhould be underftood in a different fenfe. Now, ifa } 
perfon, in reading this article, fhould take the words in their Vayu 


common meaning, and as cee underftood, could he miftake 
the intention of the parties? ‘“Pheir defign unqueftionably 
was, to reftore the creditor and debtor to their original ftate, 
and place them precifely in the fituation they would have ftood, 
if no war had intervened, or act of the Legiflature of Virginia 
had been paffed. “The impediments crtanl by Legiflative acts, 
and the payments made in purfuance of them, sind all the evils 
growing out of them, were, fo far as refpeéted creditors, done 
away and cured. This is the only way in which all lawful im- 
pediments can be removed, and all debts, contracted before the 
date of the treaty, can be recovered to their full value, by the 
creditors againft their debtors. Ithas, however, been urged, 
that this article muft be reftricted to debts exifting and due at 
the time of making the treaty ; that the debt in queftion was 
difcharged, becaufe it has been paid into the Loan Office, agree- 
ably to law ; and that the treaty ought not to be conftrued fo as 
to renovate or reviveit. To enforce this obje€tion, ‘the rule 
laid down by Vattel was relied on, “ that the ftate of things at 
“ the inftant of the treaty, is to be held legitimate, and an 
“ change to be made in it requires an exprefs fpecification in 
“ the treaty ; confequently At things not mentioned in ‘the 
“ treaty, are to remain as they were at the conclufion of it.” 
Vatr. B. 4. ¢. 4. f- a1. The eft part of the obje€tion has been 
already anfwered ; for it is within both the letter and fpirit of 
the iairiment, that the creditors fhould be reinftated, and, of 
courfe, that the debtors fhould be liable to pay, The act of 
Virginia, and the payment under it have, fo far as the creditor 
is concerned, no operation, and are void. ‘There is no diffi- 
culty in anfwering the objection arifing from the paflage in 
Vattel. The univerfality of the terms is equal to an exprefs 
fpecification in the treaty, and indeed includes it. For it is 
fair and conclufive reafoning, that if any defcription of debtors 
or clafs of cafes was intended to be excepted, it would have 
been fpecified in the inftrument, and the words, “ that credi- 
‘© tors on either fide, fhal] meet with no lawful impediment to 
“ the recovery of the full value in fterling money of all debts 
“ heretofore contraéted,”” would not have been made ufe of in 
the unqualified manner, in whicly they ftand in the treaty. 
Another article inthe treaty now under review, will ferve by 
way of illuftration. 

“Articre Vil. There fhallbe a firm and perpetual peace 
“between his Britannic Majefty and the faid States, and between 
“the fubjects of the one and the citizens of the other, wherefore 
“ all hoftilities both by fea and land fhall then immediately ceafe : 
all prifoners on both fides fhall be (et at liberty, and his Britannic 
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“ Majefty fhall, with all convenient fpeed, and without cauf- 
“ing any deftru€tion, or carrying away any negroes or other 
“ property of the American inhabitants, withdraw all his armics, 
“garrifons and fleets from the faid United States, and from every 
“port, place and harbour within the fame ; leaving in all fortifi- 
“cations the American artillerythat may be therein. And fhall 
“alfo order and caufe all archives, secords, deeds, and papers, 
“belonging to any of the faid States, or their citizens, which in 
“ the courfe of the war may have fallen into the hands of his offi- 
“cers, to be forthwith reftored and delivered tothe proper States 
‘Cand perfons to whom they belong.”? Would it be anobjection 
on the part of his Britannic Majefty, that the ftate of things at 
the inftant of the treaty is to be held legitimate, and any change 
to be made in it, requires an exprefs fpecification? ‘That the 
forts are not fpecified, and therefore not to be given up? The 
objection would be confidered as futile and evafive. The an- 
{wer wouid be, that there is no doubt, becaufe the expreflions 
are general, comprehend the forts, and are equal to an exprefs 
{pecification, So in the p:efent cafe, the univerfality of the 
terms are equal toa fpecification of every particular debt, or an 
enumeration of every,creditor and debtor. It is the fame thing 
as though they had been individually named. All the creditors 
on either fide, without diftinction, muft have been contemplat- 
ed by the parties in the fourth article, Almoft every word, fe- 
parately taken, is expreflive of this idea, and when all the words 
are combined and taken together, they remove every particle 
of doubt. But if the clafs of Britz/> creditors, whofe debtors 
have paid into the Loan Office of Virginia, are not compre- 
hended in the fourth article, then they pafs without redrefs, 
withourc notice, without fo much as a recommendation in their 
favour, The thing is ineredible, Why a diftin@tion—why 
fhould the creditors, whofe debtors paid into the Loan Office, 
be in a worfe fituation than (he creditors, whofe debtors did 
not thus pay? The traders, and others of this country, were 
largely indcbied to the merchants of Great Britain. ‘fo pro- 
vide for the payment of thefe debts, and.giye fatisfaction to this 
clafs of fubjects, muit haye been a matter of primary import- 
ance wo the Briti/b miniliry. “This, doubtiefs, is at all times, 
and in ali fituations, an chject of moment to a commercial 
country. The opulence, refources, and power of the Briti~ 
nation, may, in no fmall dégree, be afcribed to its commerce ; 
it is a nation of manufacturers and merchants. ‘To proteét 
their interefts and provide for the payment of debts due to 
them, cfpecially when thofe debis amounted to an-imisenfe fum, 
could not fail of arrefting the attention, and calling forth the 
utmoft exertions of the Brit: cabinet. A meafure of this 
Klug, it is cafy to perceive, would be purfued with unremitting 
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diligence and ardour; facrifices would be made to enfure its 


fuccefs; and, perhaps, nothing fhort of extreme neceflity Uw 


would induce them to give itup. But, if the debts, whic 
have been confifcated, or paid into loan offices, or treafuries, be 
not within the provifion of the fourth article, then a numerous 
clafs of Britifh merchants are paffed over in filence, aud not fo 
much attended to as the loyalifts, or Americans, who attached 
themfelves to the caufe of Britain during the war. Is it a fup- 
pofable cafe, that the Britifh negociators would have been 
more regardful of the interefts of thestoyalifts than of their own 
merchants ? That they would make a difcrimination between 
merchants, when in a national and political view, and in the 
eye of juftice, they were equally merritorious, and entitled to 
receive complete fatisfaction for their debts? No line fhould 
be drawn between creditors unlefs it be found in the treaty. 
The treaty does not make it: the truth is, that none was in- 
tended ; for, if intended, it would have beenexprefled. The 
indefinite and fweeping terms made ufe of by the parties, fuch 
as “creditors on either fide, no lawful impediment to the recove- 
ry of the full value in fterling money, of all debts heretofore 
contraéted,”’ exclude the idea of any clafs of cafes having been 
intended to be excepted, and explode the doétrine of conftruc- 
tive difcrimination, The fourth article appears to me tocome 
within the firft general maxim of interpretation laid down by 
Vattel. * It is not permitted to interpret what has no need of 
‘¢ interpretation, When an act is conceived in clear and pre- 
“ cife terms, when the fenfe is manifeft, and leads to nothing 
“ abfurd, there can be no reafon to refufe the fenfe which this 
“ treaty naturally prefents. To goelfewhere in fearch of con- 
“ jectures, in order to reftrain or extinguith it, is to endeavour 
“to elude it. If this dangerous method be once admitted, 
“ there will be no act which it will not render ufelefs. Let 
“the brighteft light: fhine on all the parts of the piece, let it 
“ be expreffed in terms the moft clear and determinate ; all this 
“ fhall be of no ufe, if it be allowed to fearch for foreign rea- 
“ foxis, in order to maintain what cannot be found in the fenfeit 
“ naturally prefents.” Vatt. B. 2. ch. 17. f 263. 

To proceed, the conftruction on the part of the defendants 
excludes mutuality. The debts due from Britifh fubjedts 
to American citizens. were not confifcated, or fequeftered, or 
drawn into the public coffers.’ They were left untouched. 
Now, if all the Britif debtors be compelled to pay their Ame- 
rican creditors, and a part only of the American debtors be 
compelled to pay their Britifh creditors, there will not be 
that. mutuality in the thing, which its nature and juftice re- 
quire. The rule in fuch cafe fhould work both ways: Whereas 
the other conflruction creates mutuality, and proceeds upon 
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indifcriminating principles. ‘The former conftruction does 
violence to the letter and fpirit of the’ inftrument; the latter 
flows eafily and naturally out of it. 

It has been made a queftion, whether the confifcation of 
debts, which were contracted by individuals of different nations 
in time of peace, and remain due to individuals of the enemy 
in time of war, is authorifed by the law of nations among ci- 
vilized ftates ? I thall not, however, controvert the pofition, 
that, by the rigour of the law of nations, debts of the deferip- 
tion juft mentioned, may be confifcated. This rule has by 
fome been confidered as a relié& of barbarifm; it is certainly a 
hard one, and cannét continue long among commercial na- 
tions ; indeed, it ought not to have exifted among any nations, 
and, perhaps, is generally exploded at the prefent day in Eu- 
rope. Hear the Tadgtase of Vattell on this fubject, B. 3. 
“c. 5./.77- “ But at prefent, in regard to the advantage 
“ and fafety of commerce, all the fovereigns of Europe have 
“ departed from this rigor. And as this cuftom has been ge- 
“‘nerally received, he who fhould aé contrary to it, would in- 
“ jure the public faith; for ftrangers trufted his fubjects only 
“from a firm perfuafion, that the general cuftom would be 
“ obferved. The ftate does not fo much as touch the fums 
“which it owes to the enemy, Every where, in cafe of war, 
“funds credited to the public are exempt from confifcation, 
“and feizure,”” The Legiflators of Virginia, who made the 
act, which has been pleaded in bar, lay down the doétrine re- 
lative to this point, in ftrong and unequivocal terms. For, 
they exprefsly declare, that the law and ufages of nations re- 
quire, that debts fhould not be confifcated, If the enemy 
fhould, in the firft inftance, direét a confifcation of debts, re- 
taliation might in fuch cafe be a proper and juftifiable mea- 
fure. ‘Ihe truth’ is, that the confifcation of debts is at once 
unjuft and impolitic; it deftroys confidence, violates good 
faith, and injures the interefts of commerce; it is alfo unpro- 
ductive, and in moft cafes impraéticable. Ingenious writers 
have endeavoured to defend the doétrine on the ground, that 
the confifcation of debts weakens the enemy and enriches our- 
felyes. “he firft is not true, becaufe remittances are feldom, 
if ever, made during a war, and the fecond generally proves 
unprohtable, when attempted to be carried into practice. 
The gain is, at moft, temrorary, and inconfiderable ; where- 
as the injury is certain and incalculable, and the ignominy 
great and lafting. Hiftory furnifhes a remarkable inftance in 
fupport and illuftration of the foregoing remarks. For, in the 
war that broke out between France and Spain in the year 1684, 
his Catholic Majefty endeavoured to feize the diese of the 
fubjects of France in his kingdom; but the attempt proved 

abortive 








SuPREME Court of the United States. 255 


abortive, for not one Spani/b t or factor violated his. truft, 


or betrayed his French principal or correfpondent. If the pay Lay. 


ments, which have been made into the loan office, purfuant to 
act of Virginia, fhould be fcaled according to a fubfequent act 
of that ftate, they would not, it is probable, amount to a very 
large fum. Other reafons in fupport of the doctrine. have 
been afligned, namely, that the confifcation of debts operates. 
as an indemnity for paft loffes, and a fecurity aginft future ig- 
juries; but they do not appear to me to be more folid than. 
thofe already mentioned. Confifcation of debts is confidered 
a difrepuable thing among civilized nations of the prefent day; 
and indeed nothing is more ronal evincive of this, truth, 
than that it has gone into general defluetude, and whenever 
put into practice, provifion is made by the treaty, which 
terminates the war, for the mutual and complete reftoration 
of contracts and payment of debts. I feel no hefitation in 
declaring, that it has always appeared to me to be incom- 
patible with the principles of juftice and policy, that 
contraéts entered into by individuals of different nations, 
fhould be violated by their refpective governments in confe- 
quence of national quarrels and hoftilities. National. dif- 
ferences fhould not affea private bargains. The confidence, 
both of an individual and national nature, on which the con- 
traéts were founded, ought to be preferved inviolate. Is not 
this the language of honefty and honor? Does not the fenti- 
ment correfpond with the principles of juftice, and the dic- 
tates of the moral fenfe? In fhort, is it not the refult of right 
reafon and natural equity? The relation, which the parties 
ftood in to each other at the time of contra¢ting thefe debts, 
ought not to pafs without notice. The debts were contracted 
while the creditors and debtors were fubjeéts of the fame 
king, and children of the fame family. They were made un- 
der the fanétion of laws common to, and binding on, both. A 
revolution-war could not, like other wars, be forefeen or cal- 
culated upon. The thing was improbable. No one, at the 
time that the debts were contracted, had any idea of a feve- 
rance or difmemberment of the empire, by which perfons, 
who had been united under one fyftem of civil polity, fhould 
be torn afunder, and become enemies for a time, and, perhaps, 
. aliens forever. Contraéts entered:into in fuch a ftate of things 
ought to be facredly regarded. IAnviolability feems to be at- 
tached to them. Confidering then the ufages of civilized na- 
tions, and the opinion of modern writers, relative to confifca- 
tion, and alfo the-circumftances under which thefe debts were 
contracted, we ought to take the expreffions in this fourth ar- 
ticle in their moft extenfive fenfe. We ought to admit of no 
comment, that will narrow and reftrict their operation and 
import. 
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import. The conftruction of a treaty made in favor of fuch 
creditors, and for the reftoration and enforcement of pre-exift- 
ing contraéts, ought to be liberal and benign. For thefe rea- 
fons this claufe in the treaty deferves the utmoft latitude of 
expofition, The fourth tick embraces all creditors, extends 
to all pre-exifting debts, removes all lawful impediments, re- 
peals the legiflative a&t of Virginia, which has been pleaded 
in bar, and with regard to the creditor annuls every thing done 
under it. This article reinftates the parties ; the creditor and 
debtor before the war, are creditor and debtor fince; as they 
ftood then, they ftand now. To prevent miftakes, it is to be 
underftood, that my argument embraces none but lawful im- 
pediments within the meaning of the treaty, fuch as legiflative 
acts, and payments under them into lean offices and treafuries. 
An impediment created by law ftands on different ground from 
an impediment created by the creditor. To conclude: I am 
of opinion, that the demurrer ought to have been fuftained ; 
and, of courfe, that the judgment rendered in the court below, 

is erroneous ; and muft be reverfed. 
te: jce*, In delivering my opinion on this impor- 
tant cafe, I feel myfelf deeply affected by the awful fituation 
in which I ftand. The uncommon magnitude of the fubjeét, 
its novelty, the high expetation it has excited, and the con- 
fequences with which a decifion may be attended, have all im- 
prefled me with their fulleft force. I have trembled left by an 
il] informed or precipitate opinion of mine, either the honour, 
the intereft, or the fafety of the United States fhould fuffer or 
be 


* Judge TIrevert, (one of the Judges who decided the origi- 
nal caufe) in conformity to a practice which the Judges of this court 
have generally purfued, forbore taking any part in this decifion, as a 
Judge, upon the prefent writ of error, having declared from the firft he 
meant only to do fo, in cafe of an equal divifion of opinion among the 
other Judges. But he obferved, that he thought there would be no im- 
propriety in his reading in his place the reafons he had given in fupport 
of the judgment in the Circuit Court, a practice exprefsly authorized 
in the cafe of the Diftri&t Judge, upon an appeal to the Circuit Court 
from his own deécifion; tho’ he is aithe fame time excluded from vort— 
ing. And Judge Iredel/ added, that upon confulting his brethren on the 
bench, they had acquiefced iu the propriety of this proceeding. He 
therefore read thofe reafons in his place, fo far as they refpected the 
fame fubjeé of difcuffion in both courts, which was onlyas to the ef- 
fect of payments intothe treafury, every other point in conteft in the 
Circuit Court having been relinquifhed. 

It is, however, thovght proper on this occafion, to publifh the whole 
of the argument as delivered in the Circuit Court, there being fome ob- 
fervationson that part of the fubject that was relinquifhed which, it 
is conceived, ferve to illuftrate the great topic of controverfy that 
occafioned the prefent writ of error. 

The Judge, after reading his opinion, asdelivered in the conrt below, 
added, that it had not been changed by any thing which had occurred, in 
arguing the café on the prefent writ of errer. 
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be endangered on the one hand, or the juft rights and proper 1796. 


fecurity of any individual on the other. In endeavouring to 
form the opinion | fhall now deliver, Iam fure the great object 
of my heart has been to difcover the true principles‘upon 
which a decifion ought to be given, unbiafled by any other con= 
fideration than the moft facred regard to juftice. Happy 
fhould I have thought myfelf, if 1 could as-confidently have 
relied on a ftrength of abilities equal to the greatnefs.of the 
occafion: 

The caufe has been fpoken to, at the bar, with a degree of 
ability equal to any occafion. However painfully I may at 
any time refleé& on the inadequacy of my own talents, I thall 
as long as I live remember with pleafure and refpect the argu- 
ments which I have heard on this cafe: they have difcovered 
an ingenuity, a depth of inveftigation, and a og of reafon- 
ing fully equal to any thing I have ever witneffed, and fome of 
them have been adorned with a fplendor of eloquence fur- 
paffing what I have ever felt before. Fatigue has given way 
under its influence, and the heart has been watmed, while the 
underftanding has been inftructed. 

The aétion now before the court is an aétion of debt, 
brought by a Britifs creditor againft an American debtor, to 
recover upon a bond executed before the Jate war, 

To this aétion there are five pleas, fubftantially as follow. 

The ift, a plea of payment, on’ which iffue is joined, but 
not now before the court, and which is to be tried by a jury, in 
cafe judgment be given for the Plaintiff upon the legal quef- 
tions arifing on the other pleas, fo as to entitle him to try the 
the iffue. 

The 2d is a plea of a payment into the treafury of the State, 
of part of the debt, under an a& of aflembly of the 2oth of 
Oétober, 1777+ 

The 34. plea is grounded on two aéts of affembly: One of 
May 1779, under which it is alledged that the debt in queftion 
becanie forfeited to the State; the other of May 1782, which 
is relied on as a. bar to the recovery. The former part of the 
plea I underftandto be given up by the defendant’s counfel, 
and certainly with great propriety, becaufe debtsare exprefsly 
excepted in the act it refers to. 

The 4th plea alledges a non-compliance with the treaty on 
the part of Great Britain, and, therefore, that the Briti/b cre- 
ditor cannot now recover a benefit under the fame treaty. It 
alfo alledges aéts of hoftility by Great Britain fince the A sgl 
as likewife forming a bar to the recovery of the Plaintiff, who 
is a Britifh creditor. 

The 5th plea is, that this debt was abfolutely annulled by 
the change of government. This alfo I underftand to have 
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1796. been given up in the courfe of the argument, and undoubtedly 
—\~— it is not tenable. 

The only pleas, therefore, for us to. confider, are the fecond, 
part of the third, and thefourth. Every thing [have to fay on 
that part of the 3d, not relinquifhed, admitting the fulleft ope- 
rationof the aét of 1782, as intendingto affe& Briti/fh creditors 
themfelves, as well as affignees, which does not appear to me to 
have formed any part of its objeét, will appear from my obfer- 
vations on the fecond plea; and, therefore, to prevent unnecefla~ 
ry repetition, I thall not confider it feparately by itfelf. 

It feems proper to fpeak of the fourth plea firit, becaufe, if 
that can be maintained, it is altogether immaterial to confider 
either of the others. 

[ am clearly of opinion, that the fourth plea is not maintain- 
able. 

It is grounded on two allegations. 

ift. The breach of the treaty by Greet Britain, as alledged 
in the plea. 

ad. New aéts of hoftility on the part of that kingdom. 

1. In regard to the firft, | confider the law of nations to be 
decided as to the following pofition, viz: 

«© That if a treaty be broken by one of the contracting par- 
“ ties it becomes (in the expreflive language of the law) not 
“ abfolutely void, but veidable; and voidable, not at the option 
“ of any individual of the contraéting cefintry injured, however 
“ much he may be affected by it, but at the option o the fo- 
“ vereign power of that country, of which fuch individual is a 
“ member”. The authorities, I think, are full and decifive to 
that effect. Grotius, 6. 2. c. 15- f- 15. ib. b, 3. ¢. 20. 
F. 35> 39 37> 38. 2 Burl. p. 355. part 4. c. 14. inf. 8. 
Vattel, b. gn ¢. ge fi 545 

The gentlemen for the defendant, taking hold of fome par- 
ticular exprefions, without regarding the whole of thefe au- 
thorities, and confidering the reafon of them, have argued, that 
true, in the prefent inftance (for example) Congrefs might 

_ have remitted the infraétion, but not having done fo, the Plain- 
tiff is barred for the prefent, however he might be reftored to 
the right, in cafe the infraction fhould hereafter be aétually 
remitted. 

But to me it is very evident, that fuch a pofition is not 
maintainable, either by the authorities I have recited, or the i 








reafon of the thing. 

The words of Grotius are pointed and exprefs to fhew, not 
that the treaty fhall be reputed broken until a remiffion is adtu- 
ally pronounced by the injured party, but that it fhall not be re- 
puted as broken, until the injured party fhall think proper ac- 
tually to pronounce it broken; and it is remarkable that his 
words 








os 


De 
a 


a ee ed 


on | 








SupREME Court of the United States. 259 


words to this effe&, are calculated for the very_purpofe of re- 1796. 
moving any doubts which other more general exprefhons might U=v~/ 


occafiomy . His words are: 

- a there is treachery on one fide, it is certainly at the 
choice of the innocent party to let the peace fubfitt; as Scipio 
did formerly after many’ perfidious actions of the Carthage- 
“ nigns. Becaufe no man, by doing contrary to his obliga- 
“ tion, can thereby difcharge himfelf from it. For though 
“ itis exprefied, that by fuch a fact the peace hall be reputed 
as broken, yet this claufe is to be underftood only in favour of 
“ the innocent, if be thinks fit to make ufe of it.” © Grotius. 


« 
<9 


b. F a0. f. 38. 

i¢ whole claufe of Vatte/ is fubftantially to the fame pur- 
pofe; and, therefore, where in one part of the claufe he fa 
“© the offended party may remit the infradtion committed,’ this 
muft be underftood, to make the whole confiftent, a remiffion 
not arifing from an exprefs declaration, but from.a tacit ac- 
quiefcence in the breach. Otherwife, what becomes of the 
words ?—-“ but if he chufes not to come to a rupture, the 
“treaty remains valid and obligatory.” The treaty, there- 
fore, muft remain valid and obligatory, until the power, au- 
thorifed to come to a rupture, does come to it. 

The fame obfervations apply to Burlamagi, who exprefles 
himfelf more generally, but ftateg fubftantial.y the fame doc- 
trine. His expreflion is, “ it is atthe choice of the innocent 
“ party to let the peace fubfift,” which certainly does not re- 
quire a pofitive declaration that it fhall fubfift., 

This doétrine appears to me to be grounded on the higheft 
reafon. It is undoubtedly true, that each nation is combillered 
as amoral perfon, and the welfare and intereft of ‘all the in- 
dividuals of that nation, fo far as they may be affected by its 
concerns with foreign nations, are in each country entrufted 
to fome particular power autherifed to negociate with them, 
or to fpeak the fenfe of the nation on any emergency. 

When any individual, therefore, of any nation, has caufe of 
complaint againft another nation, or any individual of it, not 
immediately amenable to the authority of his own, he may com- 
plain to that power in his own nation, which is entrufted with 
the fovereignty of it as to foreign negociations, and he will be 
enitled to all the redrefs which the nature of his cafe requires, 
and the fiutation of his own country will enable him to obtain. 

The people of the United’ States, in their prefent Conftitu- 
tion, have devolved on the Prefident and Senate, the power of 
making treaties; and upon Congrefs, the power of declaring 
war. 

To one or other of thefe powers, in cafe of an infraction of 
a treaty that has been entered into with the United States, I 
apprehend application is to be made. Upon, 
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1796. | Upon fuch an application various important confiderations 


——’ would neceffarily occur. a, 
r. Whether the treaty was firft violated om the of the 
United States, or on that of the other contracting power ? 


2. Whether, if firft violated by the latter, st was a yiolation 
in an important or an inconfiderable article ; whether the vio- 
lation was by defign or accident, or owing to unforefeen obfta- 
cles; whether, in fhort, it was wholly or partially without ex- 
cufe? ; 

3. Whether, admitting it was either, it was a matter for 
which compenfation could be made, or otherwife ? a 

4. Whether the injury was of fuch a nature as to admit of 
negociation, or to require immediate fatisfaction, peremptorily 
and without delay? Ps ee 

5. Whether, if the circumftances in all other cafes juftified 
it, it was advifeable, upon an extenfive view and wife eftima- 
tion of all the relative circumftances of the United States, to 
declare the treaty broken, and of courfe void: for theugh the party 
firft}breaking the treaty cannot make it ab/olutely votd, but it is 
only voidable at the eleétion of the injured party, yet when that 
eleétion is made, by declaring the treaty void, I conceive it is 
totally fo as to both parties, and that all rights-enjoyed under 
the treaty are abfolutely annulled, as if no ftipulation had been 
made for them? ; 

Thefe are Sonkiderecounltt policy, confiderations of extreme 
magnitude, and certainly entirely incompetent to the examina- 
tion and decifion of a Court of Juftice. ; 

Miferable and difgraceful indeed, would be the fituation of 
the citizens of the United States, if they were obliged to com- 
ply with a treaty on their part, and had ho means of redrefs for 
a non-compliance by the other contracting power. 

But they have, and the law of nations points out the remedy. 
The remedy depends on the difcretion and fenfe of duty of their 
own government. 

This plea is therefore defective, fo far as concerns the breach 
of the treaty, not becaufe this court hath no cognizance of a 
breach of treaty, but becaufe by the law of nations, we have 
no authority upon any information or conceffions of any indivi- 
duals, to confider or declare it broken; but our judgment muft 
be grounded on the folemn declaration of Congrefs alone, (to 
whom, I conceive, the authority is entrufted) given for the 
verv purpofe of vacating the treaty on the principles I have 
ftated. ‘The paper tranfimitted by order of Congrefs, to the 
Executive of Virginia, on the fubjeét of a violation complain- 
ed of on the part of the Britifo, certainly cannot amount to fo 
much, efpecially as there is another paper of theirs in the year 
1787, tranfmitted to the different States, complaining of viola- 
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tions on our part... They have pronounced no folemn decifion, 
which committed the firft infraction; much lefs have they de- 
clared that in confeguence of the infraétion on the part of the 
Britifhy they chofe'that the treaty fhould be annulled 

But it is faid that a declaration by Congrefs, that the treaty 
was broken by Great Britain, would be exercifing a judicial 
power, which by the Conftitution in all cafes of treaties is de- 
volved on the Judges. 

Surely fuch a thing was never in the contemplation of the 
Conftitution. If it was, a method is ftill wanting by which 
it could be executed ; for, if we are to declare, whether Great 
Britain or the United States, have violated a treaty, we ought 
to have fome way of bringing both the parties before us. 

The method contended for by the defendant’s counfel is very 
ill fuited to another part of their doctrine, which is certainly 
right, that a nation is a moral perfon, and that the act of a fove- 
reign power to whom its foreign concerns are entrufted, is the 
act of every individual of that nation, becaufe he reprefents the 
whole, 

But in this cafe, the King of Great Britain does not act on 
behalf of the plaintiff, his fubjeét, and the United States on be- 
half of the defendants, their citizens ; but the plaintiff is alledged 
to reprefent the fovereignty of the United States, a dignity for 
aught I know, of which they may be refpeétively worthy, but 
which certainly does not either politically or judicially belong 
to them. 

The Judiciary is undoubtedly to determine in all cafes in 
Jaw and equity coming before them concerning treaties. 

The fubjeét of treaties, Gentlemen truly fay, is to be deter- 
mined by the law of nations, 

It is a part of the law of nations, that if a treaty he violated 
by one party, it is at the option of the other party, if innocent, 
to declare, in confequence of the breach, that the treaty is void. 

If Congrefs, therefore, (who, I conceive, alone have fuch 
authority under our Government) fhall make fuch a declara- 
tion, in any cafe like the prefent, I fhall deem it my duty to 
regard the treaty as void, and then to forbear any fhare in exe- 
cuting it as a Judge. 

But the fame law of nations tells me, that until that declara- 
tion be made, I muft regard it (in the language of the law) 
valid and obligatory. 

The admiffion of the fact, ftated in the plea, cannot be taken 
as an admiffion that the fac? is frriéily true, becaufe the plain- 
tiff had no way of avoiding the plea but by a demurrer, whe- 
ther it was true or not. If it was well pleaded, it is an admiffion 
of the entire truth, but not otherwife. For the reafons I have 
given, it is clear to me that it is not well pleaded. 


In 
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1796. 2. In regard to the fecond branch of this plea, néw acs of 
‘a= hoftility, if meant as conftituting a breach, (which I don’t un- 
derftand it to be) the pipdan ms > fe-already made will 
ually apply to this part of the plea. meafit as a proof, that 
aa vn fadt, tho” a> in name. fubhiiis and therefore that the 
plaintiff is an alien enemy, the fame obfervations will apply ftill 
more forcibly We muit receive a declaration, that we are in 
a ftate of war, from that part of the fovereignty of the union to 
which that important fubjeét is entrufted. We certainly want 
fome better information of the faét than we have at prefent.— 
However, this point feems fo clear, that the defendant’s counfel 

very faintly attempted to maintain this ideaof the cafe. . 

I conclude, therefore; for thefe reafons, that there is nothing 
in the 4th plea which is a bar to the plaintiff’s action. 

The great difficulry of the cafe arifes from the fecond plea.— 
This is the only part of the cafe, about which I have, from the 
beginning, entertained any doubt. And I muft confefs, I have 
had very great doubts, indeed, on this fubject. My opinion 
has varied more than once in regard to it. [have endeavoured 
to come to a conclufion by analyfing it inall its parts; and the 
sefult of my inveftigation has been, aceording to the beft judg- 
ment I am capable of forming, upon the moft deliberate exami- 
nation, that the plea is fupportable. My reafons for this opi- 
nion, | muft give at confiderable length, in order to thew it is 
not a rafh one, and that Gentlemen may be enabled in the fu- 
ture progrefs of this cafe, more eafily to detect my errors, if I 
fhould have committed any, , 

I will divide the confideration of the plea into two points: 

1- Whether the plea would have been a bar, if this cafe had 
ftood independently of the treaty ? 

2. Whether the treaty deftroys the operation of the plea? 

In confidering the fir point, I fhall, for the greater perfpi- 
cuity, confider it under the following heads : 

‘y. Whether the Legiflarure of this State had aright, agrea- 
ble to the law of nations, to confifcate the debt in queftion? 

2. Whether, admitting tha€the Legiffature had nor a right, 
agreably to the law of nations, to confifcate the debt, yet if 
they in fact did fo, it would not, while it remained unrepealed 
by any fubfequent, fufficient authority, have been valid and 
obligatory within the limits of the State, fo as to bar any fuit 
for the recovery of the debt? 

3, Whether, if it fhall be confidered that the Legiflature did 
not wholly confifcate the debt, fo as totally to extingurth all right 
in the creditor, (as I apprehend they clearly did not) but only 
fequefter it under the peculiar circumftances ftated in the act, 
the payment in queftion, under the authority of the act, did not, 
at that time at leaft, wholly exonerate the debtor ? 


ut. It 
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1. It being clear that there was no.abfelute confifcation in 


this cafe, I fhall not give a conclufive opinion upon» the right; WAN 


but as I think it highly probable fuch a right did exift, fome 
obfervations: on that fubje& will naturally and properly lead to 
thofe upon which my opinion, as to the validity of the pay- 
ments, is ultimately founded. For this reafon, and this reafon 
only, I difcufs the prefent queftion. , 

Whatever doubt might have been entertained, by reafoning 
on the particular examples of Grotius and Puffendorf, Bynter- 
frock, (who, I believe, is alone, a very great authority) is full 
and decifive in the very point as toa general right of confifcat- 
ing debts of anenemy. His doétrine I take to be this, that the 
law of nations authorifes it, unlefs in former treaties between 
the belligerent powers, there be particular ftipulations to the 
contrary. Vattel recognifes the general right, but flates a pre- 
vailing cuftom in Aurope to the contrary; im confequence of 
which he fays, “ As this.cuftom has rey vevthged obferved, 
“ he who would ac contrary to it would injurethe public faith; 
“ for ftrangers trufted-his fubjects only from a firm perfuafion 
“that the generak cuftom would be obferved.”? . Vattel men- 
tions the fact, but does not ftate the origin of the faét ; which, I 
think, it is not improbable, may have arifen im. confequence’ of 
particular ftipulations, as mentioned by Byakerfhoek ; very few of 
the civilized nations of Burope, not having treaties with each 
other. 

Whether this cuftomary law (admitting the principle to pre- 
vail by cuftom only) was Finding on the American States, dur- 
ing the late war, in refpeet to Great Britain at leaft, may be 
a queftion of confiderable doubt. There were particular cir- 
cumftances in the relative fituation of the two countries, which 
might poflibly exempt this fromthe force of fuch a cuftom, 
could it be fuppofed that when this country became an indepen- 
dent nation, this cuftomary law immediately attached upon it. 
However this country might have been confidered bound to 
obferve fuch a lawin regard to any nation recognizing its inde- 
pendence, had we been unfortunately at war with fuch, and 
who obferved it on her part, (for, undoubtedly, a breach on one 
fide would. juftify a non-obfervance by the other) it did not ne- 
ceffarily follow, that the people of this country were bound to 
obferve it toa nation, which not only did not recogiiize, but 
_ fought to-deftroy their very exiftence-as an independent peo- 

le, confidering them in no other light than as traitors; whofe 
te and fortunes were forfeited to the law. The people of 
this country literally fought pro aris & focis; and, therefore, 
means of defence, which, when inferior objects were in view, 
might not be ftri€tly juitifiable, might in fuch an extremity be- 
eome fo, on the great principle, on which the laws of war are 
founded, 
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founded, /elf prefervation ; an objeX that may be attained by 
any means, not inconfiftent wlth the eternal and immutable 
rules of moral obligation. i 

The principles of the common lawof England, as appears 
from a cafe | fhewed to the bar, (that in Sir Thomas Parker’s 
Reports, p..267. the Attorney General againit Weeden and 
Shales) do undoubtedly recognize thé forfeiture of a chofe in 
aétion due to an enemy. . At the utmoft it only requires, that 
an inquifition fhould be completed during the war, foas, by af- 
certaining the fact, fully toeftablith the title of the crown, I 
can fee no reafon why that principle of the common law fhould 
not obtain here. If fo, then independent of any aé& of legifla- 
tion whatever, an inquifition completed during the war, finding 
the fact, would have vefted the title tothe debt in queftion ab- 
folutely in the State, unlefs this debt cai be diftinguifhed from 
any other chofe inaction. Sucha diftinGion has been attempt- 
ed: 1f, Becaufe this debt was due before the war. 2d, Be- 
caufe the State had not poflefiion of the bond. ‘To thefe ob- 
jections, I think, eafy anfwers may be given. 1ft, The right 
acquired by wary (detached from cuftom, which I am not now 
confidering, or any exprefs ftipulation, if there be fuch) depends 
on the power of feizing the enemy’s effects. It isnot grounded 
on any antecedent claim of property, but on the contrary, the 
property is admitted to be the enemy’syin the very act of feiz- 
ing it. Its fole juftification is, that being forced into a ftate of 
hoitility, by an injury for which no fatisfaction could be obtain- 
ed in a peaceable manner, reprifals may be made ufe of, as a 
means to compel juftice to be done, or to enable the injured 
party to obtain fatisfaétion for itfelf, Such a power, from its 
nature (being grounded on neceffity only) feems incapable of 
limitation by any general rule, and if confcientioufly ufed (of 
which each nation muft judge for itfelf) the principle applies as 
well to property, which was in the country before the war be- 
gan, as to any other which may by accident come into its pof- 
feffion. The fame objection would apply to the feizure of any 
other property of an enemy, which had been in the country be- 
fore the war began, asof an incorporeal right. The firft refo- 
lution in the cafe 1 cited is, as to chofes in aélion generally, tho’ 
the chofe in aétion therein queftion, was, in fact, one which had 
accrued during the war. 2d, The objection from the State 
not having poffeflion of the bond, (though countenanced by one 
or two writers) I think, isalfo, fufceptible of a fatisfactory an- 
fwer. The bond does not create the debt, but is only evidence 
of it. Poffeflion of it alone can give noright. A robbery or 
an individual coming to the pofleffion of it by accident, acquires 
no more title to the money than he had before. The law is fo 
even as to promiffory notes payable to bearer, if the faét can be 
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made to appear. If a bond be loft, equity has long fince af- 1796% 
fordeda remedy. In amoderncafe ina court of law, a profert s~-wy 


of a deed has been difpenfed with, upon a fpecial declaration 
ftating the lofs of it*. It was while the pofféffion and the right 
were confounded, that this objection was thought of weight. It 
is obfervable alfo, that it would create’ an idle and a triflin 
diftinGtion between debts due by fpecialty, and fimple contr: 
debts, a diftin&tion that might be fupported by ingenuity, but 
certainly not by reafon. And it would found harfh, to fay that 
fimple contraét debts fhould be forfeitable, if the witnefles were 
in the country, but otherwife not. Now, if the forfeiture of 
the debt in queftion, could have been effeéted at common law, 
by an inquifition completed during the war, I can fee no rea- 
fon why the Legiflature could not, with equal propriety as to 
the right, have effeéted the fame object fubftantially in any 
other mode. ‘The preceeding, in each cafe, muft be ex Page 
and the object affected can be conclufively bound by neither, if 
his cafe did not come within the principles of the w. This 
I argue, upon a fuppofition that the cuftomary law of nations, 
was not binding here, at leaft in this inftance. ‘That, however, 
is a point of feme delicacy, and not neceflary for me now to de- 
termine, becaufe, 2d, I am of opinion, that admitting that the 
Legiflature had not ftri@ly a right, agreeably to the law of na- 
tions, toconfifcate the debt in queftion ; yet, if they in fact did 
fo, it would, while it remained unimpeached by any fubfequent 
fufficient authority, have been valid and obligatory within the 
limits of the State, fo asto bar any fuit for the'recovery of the 
debt. J, 

{n this opinion I have the misfortune to differ from a very 
high authority+, for which I have the greateft refpec&t. But 
however painful it may be, to differ from gentlemen, whofe fu- 
perior abilities and learning | readily acknowledge, | am under 
the indifpenfable neceffity of judging according to the beft lights 
of my own underftanding, aiffifted by all the information I can 
acquire. I confefs, therefore, that I agree entirely withthe De 
fendant’s counfel in thinking, that the aéts of the Legiflature of the 
State, in regard to the fubject in queftion, forfar as they were 
conformable to the Conftitution of the State, and not in viola- 
tion of any article of the confederation (where that was con- 
cerned) were abfolutely binding de faézo, and that if, in refpect 
to foreign’nations, or any individual belonging to them, they 
were not ftriétly warranted by the law of nations, whichought 

to 


* Read againft Brookman, 3. Term Rep. 151. By three Judges againft one, 
inthe Court of King’s Bench, in Englund, 

F Chancellor Wythe, of Virginia, who had given a contrary opinion in 
the High Court of Chancery of Virginia, a few days before: 
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1796. tohave been their guide, the acts were not for that reafon void, 
aon byt the State was anfwerable ‘anita Ueised States, for a viola~ 


tion of the law of nations, which. the nation ingees might 
complain of to the fovereignty of the Union. ‘There is no 
doubt that an act of Parliament in G Britain, would bind 
in its own country in eyery afe in whichthe Legif- 
jature thought proper to Mis precife as to that 
point, even in cafes manifeftly unjuft, if the words of the law 
are plain and unequivocal. In this contry, thank God, a lefs 
arbitrary principle prevails. ‘The power of the Legiflatures 
is limited; of the State Legiflatures by their own State Con- 
ftitutions, and that of the United States; of the Legiflature of 
the Union by the Conftitutiom af the Union. Beyond thefe 
limitations, I have no, doubt, theit_aéts are void, betaufe they 
are not warranted by the authority given. But within them, 
i think, they are in all cafes obligatory in the country fubject 
to their own immediate jurifdiction, becaufe in fuch cafes the 
Leviflatures re a diferetion exprefsly confided to 
them, by the conftitution of their country, and for the abufe of 
which, (if it fhould be abufed) they alone are accountable. It 
is a difcretion no more controulable (as I conceive) by a Court 
of Juftice, than a judicial determination is by them, neither 
department having any right to encroach on the exclufive pro- 
yince of the other, in order to reetify any error in principle, 
which it may fuppofe the other has committed. It is fufficient 
for each to take care that it commits no error of its own. As 
to a diftinction between a State Court and this Court, in this 
refpect, I do, for my part, difclaim, according to my prefent 
fentiments, any authority to give a different decifion.imany cafe 
whatfoever from fuch as a State Court would be competent to 
give under the fame circumftances. I have no conception that 
this court is in the nature of a foreign jurifdiction. The 
thing itfelf would be as improper as it would be odious, in ca- 
fes where acts of the State have a concurrent jurifdiction 
with it. 

With regard to the exception I fpeak of, no one has fuggeft- 
ed, that the act of Ofeber, 1777, was in any manner incon- 
fiftent with the Conftitution of the ftate; and at that time the 
articles of Confederation were not in force; but if they had 
been, I think there is no colour for alledging any inconfiitency 
with them, fince Congrefs could. have: paffed no a& on this 
fubject, but if they had wifhed for an a&, muft have: re- 
commended to the State Legiflatures to pafs it. And the 
very nature of a recommendation implies, that the party recom- 
mending cannot, but the party to whom the recommendatiow is 
made, can do the thing recommended. > 
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The 3d queftion <—-. the prefentitedd, that I propofed, 
“ was ibaa “ Whether, ie thall bs ne of thiit the Legif- 
“ lature did hot abfolutely eonfifedte the debt, fo 2s sotally to 
“ extinguifh all right int the creditor, (as 1; d they clear- 
« {<= not) but only eo hee it urf@er the pec uliatcircum— 
* ftances ftated in the aéts the payitiént in queftion, under the 
« authority of the aét, did hor, at that time at Jéaft, wholly ex: 
“ onerate the debtor.” - ‘ 
The words of the efaétin Sein eee | this fabjec, 
are as follow: “That it thal! and may be lawful for any Citi- 
“ tizen of this commonwealth, owing money t6'a, fubject of 
“ Great Britain, to pay the fame, or atiy patt thereof, from 
“ time to time, as he thal ¢hifik ‘fit, inte the faid loan officé, 
ificate for the {aid fim, it the Hare of the 
indorfément under the hand of the commif- 
“ fioner of the faid offiée; Gxprefittg thé mime of thé payers 
“ — fhall deliver Call byt ber er ; ate ae Governor ta = I= 
“cil, whofe receipt arge himfrom fo much of the debt. 
« And pre ico ik Coons fhiall tt like ni lay bé- 
fore the General Affembly once ift every year, aff account of 
“thefe certificates, fpecifyiig the hatfies of the pétforis, by 
«and fot whom they were paid, and fhiall fee to thé fafe- 
“ keeping of thé fame, fubjéGt to the futtré direction of the 
“ Legiflature.”’ 

e are too apt, in eftiniacifig 2 law pafféd at 4 remote peri- 
od, to coffibine in owt éonfideration, all the fubfequent events 
which have had an tfiffwence upodi it, itiftead of confining our- 
felves (which we otight to do) to the éxiftinig circtimftances at 
the time ofits paffirig. Lét us; however, tecolea, that 
at. this period no Britifh creditor could inftitute a fuit for 
the recovery of his debt; as the wat conftituted him an alien 
enemy, and theréfote his remedy ftood fufpended at commoh 
law, fo that he tat the rifque of the entire lofs of every debt, 
where his debtor proved infolvent during the ‘war.’ Confe- 
qnently, it would, in his own eftimation, have been doing him 
aconfiderable fervice, that the ftate fhould duthorife a receipt 
on his behalf, had theré Beér no othér cirrency in Circulation 
thaty gold of filver. It would havé béén placing him in a ftate 
of fecurity, greater than he had any réafon to expect. The 
extremity of the public fitiation, rendered paper money una- 
avoidable, but this was an evil to which all American as well 
as Britifh ereditors were liablé, and the former (as we all mend 
were compelled, upof a tender, undér sain of being deeme 
enemies of their colintty, to receive it at its nominal value. 
It was natural (arid perhaps’) not altogether, if at all, unjuft, 
if 4 man had £. 100 due to’ him from B. and he himfelf Owed 
O, £. 100, and By paid hier the £. 100; though in depreciated 
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1796. money, that he fhould immediately it to his creditor. 
worn Many, I haveno doubt, paid 









itors upon thefe plain 
grounds, of retributions though y (for no go- 
vern ‘can make all men ‘took moft alous ad- 
vantages of depreciation in its: advanced periods. When this 
law was pafled, the depreciation, I believe, was little felt, 
and not at all acknowledgéd. De minimis non curat lex, is an 
old law maxim. I may parody it On this occafion, by faying 
De minimis non curat libertas, © life, liberty, property, 
every thing dear to man was at ftake, few could have coldnefs 
of heart enough to watch the then fcarcely perceptible — 
tion in the value of money. In this*fituation the Legiflature 
of the ftate paffed the law in queftion, It did al! that the then 
fituation of affairs would admit of, even for the benefit of the 
Britifh creditors themfelves, and it ‘it in the power of Ame- 
rican Creditors, who were to receive the exifting 
currency, to pay their own debts with it. The depofiting of 
money in the loan office, was at that time by many, even in 
America itfelf, thought an eligible method of fecuying it, and 
with fome foreigners, it was a favorite object of fpeculation. 
I know, myfe}f, that the proceeds of fome very valuable car- 
goes were ordered to be fo applied, and probably there were 
fuch inftances of which 1 knew nothing. The increafed diffi- 
culties of the American war, ina great degree, difappointed 
the intentions of the original law, but ftill, Britip Ameri- 
can creditors were placed on the fame footing, fo far as it was 
in the power of the Legiflature to effect it. 

I thought it proper to fay thus much, as introdudtory to the 
obfervationsI,fhall make on the legal operation, of thofe pay- 
ments. ’ a 
1. If the ftate de jure,,according to the law of nations (which 
I ftrongly incline to think) had a right’ wholly to confifcate 
this debt, they had undoub a right to proceed a partial 
way towards it by receiving the money, and. difcharging the 
debtor, fubftituting itfelf in his place, We are to be govern- 
ed by things, and not names, and, confequently, if the ftate 
had a right to fay to adebtor—* We confifcate the right of 
* your creditor, and you muft pay your debt to us, and not to 
“ him,’’—they had a right to fay—* We do not chufe for the 
“ prefent, abfolutely to confifcate this debtyalthough we have 
“ the power fo to do, but if you will pay the money to us, you 
* fhall be as completely difcharged as if we did.”’ In this point 
of view, I think there can be no doubt but that a difcharge 
would, under fuch-circumftances; have as completely extin- 
guifhed the right of the creditor as to the debtor, as if, in cafe 
ho war had intervened, and therefore no right had accrued un- 
ler it te the ftates, the debtor had actually paid the money 
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to the order of theycreditor, and received a difcharge,from 1796. 


himéelf. 

2. For the reafons I have before given, I think sa, confifca- ~ 
tion, either whole er partial, or any lefs exercife of that pow- 
er de faéto, though not de jure, would in this ftate have been 
perfectly binding, and in. legal contemplation as effectual..to 
bar a recovery, as if the law of nations had been ftrictly and 
unqueftionably purfued. 

3- L believe there can be no doubt, but that according to 
the law of nations, even on the moft modern notions of it, a 
fequeftration merely for the purpofe of recovering the debts, 
and preventing the remittance of them to theenemy, and there- 
by ftrengthening him, and weakening the government, would 
be allowable, and if fo, furely it fellows, asa matter. of courié, 
(perhaps it would follow without a folemn declaration) that 
when, in virtue of any fuch act, the money was paid to the go- 
vernment, the debtor was wholly difcharged, and the govern- 
ment, if it thought proper, not to proceed to confifcation after - 
wards, became tfelf liable. cape | SS 

The cafe cited from the Law of Evidences I think is an 
authority fubftantially in point, to fhew the eomplete difcharge 
of the debtor. 

“ In debt upon a leafe, the Defendant pleaded payment,:and 
“in evidence fhewed, he paid it to fequeftrators of the com- ° 
“ monwealth, the Plaintiff being a delinquent; and it. was 
“ ruled this was good payment to prove the iffue, which was a 
Phe ges to the Plaintiff himfelf.”” Clayton, 129. Anonymous 

aw of Evidence, ( Edit of 1744) p. 196+ ¢. Qc. Ue , 

This cxf is hore 8 alla No for it was not deemed 
neceflary. to plead it*in bar, but it was admitted in evidence, 
upon a plea that he paid the mongy to the Plaintiff himfelf, 
It dees not appear whether this action was. tried under the 
commonwealth, or after the reftoration. If under the former, 
it is more parallel to the prefent action. If it was tried after 
the reftoration, it is a ftill flronger cafe, for. it fhewed that 
courts of juftice thought themfelves bound to protect individu~ 
als, who acted under Jaws of a government thee deemed an ufur- 
pation, and on all occafions treated with contempt.+ Befides 
an objection, which I fhall notice prefently, Ican imagine but 
one real difference ‘between jthat cafe and the one before us ; 
and that is, that in Exg/and the payment was compelled, here 

it 


* The book commonly called “ The Old Law of Evidence ;” origi- 
nally printed in 1735, and afterwards in 1739 and 1744. 


* Upon confulting the Bibliotheca Legum,it appears that Clayton’s Reports 
were publiffed in 1651, fo that the decifion mot bave been under the 
commonwealth, 
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2796. it was voluntary. I once thought that Se open of weight, 
Yew but on refleGion, 1 confider the public faith equally pledged : 
' in one as in the other; that the authority exercifed in 
both is.glie fame, and that it not only would be unjuft in ittlf, 
but of. erous example, to tell men that they fhould be pro- 
tected i a a compulfory obedience to government, but not 

upon a chearful fubmiffion to it. 

4- My obfervations as to the paper money, which the neceffi- 
ties of this country unfortunately por. zat us to ufefo long, had 
no other tendency than to fhew the circumftances of the fact as 
they really exifted. As a judge, I conceive myfelf bound to 
fay, that that makes no difference as to the right. The com- 

tency of fuch aéts at that time was unqueftionable. Their 
juftice depended on the degree of neceflity which gave rife to 
them. A payment.in paper money; then a legal tender, | muft 
confider as complete and effeftaal a payment, at that time, 
as payment in gold or filver. Such was the law of the coun- 
try! A law which fevere neceffity diGtated! and by which, in 
the courfe of the war, in which many facrifices became una- 
voidable, many thoufand American citizens, as well as many 
Britifh merchants, fuffered. It is the lot of our nature to ex- 
perience many evils for which we can find no remedy, and 
therefore nothing can be more fallacious than in any thing of a 
general nature, to expect perfect exactnefs. 

For thefe reafons, 1 am clearly of opinion, that under the 
act of fequeftration, and the payment and difcharge, the dif- 
charge will be a complete bar in the prefent cafe, unlefs there 
be fomething in the Treaty of Peaee to revive the right of the 
creditor againft the defendant, fo as to difable the latter from 
availing himfelf of the payment into the treafury, in.bar to the 
prefent action, . 

The operation of that Treaty comes, therefore, now to be 
confidered, None can reverence the obligation of treaties more 
thanI do. The peace of mankind; the honour of the human 
race, the welfare, perhaps the being of future generations, muft 
in no inconfiderable degree depend on the facred obfervance of 
national conventions, if ever any people on account of the 
importance of a treaty, were under additional obligations to 
Po i it, the people of the United States furely are to ob~ 
ferve the Treaty in queftion, It gave peace to our country, 
after a war attended with many calamities, and, in fome of its 
periods, prefenting a moft. melancholy profpe&. It infured, 
fo far as peace could infure them, the freeft. forms of govern- 
ment, and the greateft fhare of individual liberty, of which, per- 
haps, the world had feen any example. It prefented boundlefs 
views of future happinefs and greatnefs, which almoft overpow- 
er the imagination, and which, I truft, will not be al es 

unrealized: 
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unrealized: The means are in our power; wifdom andvittueare 1796 
the peace Vv 


alone required to avail ourfelves of them. Sw 
which was procured by the Treaty now in qui 
which, when it fhall be fully executed im all its 
fides, future generations will look upto with ude and 
admiration, and with no fmall degree of fervour towards thofe 
who had an active fhare in’procuring it. e ; 

In proceeding to examine the treaty with thefe fentiments, 
it may well be imagined I do it with a reverential and facred 
awe, left by any mifconftruction of mine, I fhould weaken 
any one of its provifions. 

The queftion now is, whether, under this treaty, the payment 
into the Treafury is a bar to fo much of the Plaintiff’s claim, 
as comprehends money to that amount? é 

I fhall examine this queftion under two divifions: © 

1ft. Whether it would have been a bar, as the law exifted, 
after thé'ratification of the treaty, and previous to the paffiing 
of the prefent Conftitution of the United States, even if the 


words of the treaty muft be conftrued to ¢ nd fuch a 
eafe. 


n was 
p< | 
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ad. Whether, under that Conftitution, it ¢am now be confi- 
dered as a bar. ' 

My opinion, I confefs, as to the firft queftion, is, that if the 
treaty had plainly comprehended fuch cafes, the Plaintiff could 
not have recovered in a Courtof Juftice in this State, as the 
law fteod, previous to the ratification of the prefent Conftitu- 
tion of the United States. ; 

I feel, as I ought to do, great ditidence, when Iam under the 
neceffity, in the execution of my duty asa Judge, of differing 
from the opinions of thofe entitled from {uperior talents, and high 
authority, to my utmoft refpect. 1 am compelled to do fo in 
the prefentinftance, but } fhall, at the fame time, afign my rea- 
fons for my opinion, and if, in the future courfe of this great 
caufe, | can be convinced that in this, or in any other, inftance, 
I have committed an error, I fhall moft chearfully acknow- 
ledge it. 

The opinion I have long entertained, and ftill do entertain; 
in regard to the operation of the fourth article is, that the ftipu- 
lation in favour of creditors, fo as to enable them to bring fuits, 
and recover the full value of t#eir debts, could not at that time 
be carried into effet in any other manner, than by a repeal of 
the ftatutes of the different States, conftituting the impediments 
to their recoveryy and the paffing of fuch other acts as might 
be neceflary to give the recovery entire efficacy, in execution 
of the treaty. 

I confider a treaty, (f{peaking generally, independent of the 
particular provifions on the fubjedt, in our prefent Conftitu- 
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tion, the effeét.of which I fhall afterwards obferve upon) as 2 
folemn promife ¢ whole nation, that fuch and fuch things 
fhall be done, orth fh and fuch rights fhall be enjoyed. 

I think the di ion taken by the Plaintiff’s counfel as to 
ftipulations in the treaty, executed or executony, will enable me 
to illuftratemy meaning, by confidering various ftipulations in 
the treaty in queftion. . 

rt. 1 will confider what may be deemed executed articles. 

In this clafs I would place,—the acknowledgement of in- 
dependence in the firft article ;—the permiffion to fifh on the 
Banks in, the third ;—-the acknowledgement of the right to 
navigate the AZi/i/fippi in the eighth. 

Thefel call executed, becaufe, from the nature of them, they 
require no further act to be done, 

ad. The executory (fo far as they concern our part in the 
execution) | would place in three clafles. 

Thofe which concern either, rft, the Legiflative Authority. 
—2d, The Executive.—3d, The Judicial. 

The fourth article in queftion, 1 confider to be a provifion, 






the purpofe of which could only be effected. by the Legiflative 
a 





authority; becaufe when a nation promifes to do a thing, it is 
to be underftood, that this promife is to be carried into execu- 
tion, in the manner which the Conftitution ofthat nation 
preferibes. * 

When, therefore, a treaty ftipulates for any thing: of a le- 
giflative nature, the manner of giving effect to this ftipulation 
is by that power which poffefles the Legiflative authority, and 
which confequently is authorized to prefcribe laws tothe peo- 
ple for their obedience, paffing fuch laws as the public obliga- 
tron requires. Jaws are always feen, and through that medi- 
um people know what they have todo. ‘Treaties are not al- 
ways feen. Some articles (being what are called fecret arti- 
cles) the public never fee. The prefent Conftitution of the 
Uniied States, affords the firft inftance of any government, 
which, by faying, treaties fhould be the fupreme law of the 
land, made it indifpenfable that they fhould be publifhed for the 
information of al]. At the fame time I admit, that a treaty, 
when executed purfuant to full power, is valid and obligatory, 
in point of moralebligation, on all, as well onthe Legiilative, 
Executive, and Judicial Departments, (fo far as the authority 
of cither extends, which in regard to the laft, muft, in this 
refpect, he very limited) ason every individual of the nation, 
unconnected officially with either ; becaufe it is a promife in 
effect by the whole nation to another nation, and if not im fact 
complied with, unlefs there be valid reafons for non-compli- 
ance, the public faith is violated. ; 

I have mentioned this greatarticdle which ¢oncerns the ye 
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Jative department : Let me now, by way of further illuftration, 1706. 


confider one which concerns the Executive. 

itis ftipulated in one part of this treaty, “ That all prifon- 
“ ers on both fides fhall be fet at liberty.” I very much doubt, 
whether the Cosimander in Chief, without orders from: Con- 
grefs (then poffefling the fupreme exceutive authority of the 
Union) could have been juftified in releafing fuch prifoners as 
he had then in cuftody, after the ratification. Certainly no 
inferior officer, in whofe a€tual care they were, could, without 
an order directly or indirectly from the Commander in Chief: 
And yet, | can fee no reafon, if a treaty is to be confidered as 
operating de facto, by fuperior authority, notwithftanding any 
impediment arifing from laws then in being, why the ri- 
gour of the treaty, which in that inftance is faid to be uncon- 
troulable, fhould not be fo in every other. If Legiflative au- 
thority is fuperfeded, why not Executive ? Surely the former 
is not lefs facred than the latter. 

In like manner as to the judicial. It is ftipulated in the 6th 
article, “ That there fhall be no future confifeations made, nor 
“any profecutions commenced again any perfon or perfons, 
“ for, or by reafon of any part, which he or ghey may have taken 
“in the prefent war: and that no perfon fhall, on that account, 
“ fuffer any future lofs or damage, either in his perfon, liberty, 
“or property; and that thofe who may be in confinement on 
“fuch charges, at the time of the ratification of the treaty in 
“ America, thall be immediately fet at liberty, and the profecu- 
“ tions fo commenced, be difcontinued.”” I apprehend this ar- 
ticle, fo far as it refpected the releafe of prifoners confined, could 
oily be exeeuted by an order from the Judges of the Court, 
having judicial authority, in the cafes in queftion, in confe- 
quence either of an aétuzl alteration in the Jaw, b¥ the Legifla- 
ture, in conformity to the treaty, (where that was necefliry) ; 
or, of a particular pardon by the Executive ; and that if a Jail- 
or, merely becaufe the treat¥ewas ratified, and he found this ar- 
ticle in it,- had fet all fuch prifoners at liberty, he would have 
been guilty of an efcape. ‘ 

This reafoning, in my opinion, derives confiderable weight 
from the practice in Great Britain. 

The King of Great Bi itain certainly reprefents the fove- 
reignty of the whole nation, as toforeign negociations, as com- 
pletely as the Congrefs of the United States ever reprefented 
the fovereignty of the Union, in that particular. His power, 
as to declaring var and making peace, is as unlimited as’the 
refpeétive authorities for thofe purpofes in the United States.— 
The whole nation of Great Britain {peaks as effectually, and 
as completely through him, as all the people of the United 
States can now {peak through Congrefs, as to a declaration of 
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1796. war, or through the Prefident and Senate as to making peace ; 
ws ~y and of courfe, as they ever did through Congrefs, under the old 





articles of confederation, the power certainly not being leflened. 
The law of nations equally applies to his treaties on behalf of 
Great Britain, as it can apply to any treaty made on behalf of 
the United States. Yet, 1 believe it is am invariable practice 
in that country, when the King makes any ftipulation of a le- 
giflative nature, that it is carried into effect by an act of Par- 
liament. ‘The Parliament is confidered as bound, upon a prin- 
ciple of moral obligation, to preferve the public faith, pledged 
by the treaty, by paffing fuch laws as its obligation requires; 
but until fuch laws are paffed, the fy&em of law, entitled to ac- 
tual obedience, remains de faéte, as before. I doubt not, if m 
time had admitted of a full fearch, and I could have had acce 
to the proper books for information, that [ could find many in- 
ftances of this. I will, however, mention one, which [ have 
been able to procure here. It is a tranfaction of this nature, fo 
late as the commercial treaty between Great Britain and 
France, in 1786. The information I derive is from the An- 
nual Regifters of 1786 and 1787, which I fuppofe, as to this 
point, are correct. , 

One article of the treaty was in thefe words: 

“ The wines of France, imported dire&tly from France to 
“ Great Britain, fhail, in no cafe, pay any higher duties than 
“ thofe which the wines of Portugal now pay.” 

This treaty was figned at Verfailles, the 26th of September, 
1786. 

On the 24th of Fanuary, 1787, the King met his Parliament, 
and amo ig other things, informed the two houfes, “ That he 
“ had concladed a treaty of commerce with the French King, 
“ and had ordered a copy of it to be laid before them. He re- 
“ commended, as the firftobject of their deliberations, the ne- 
“ ceflary meafures for carrying itanto effec; and exprefied his 
“ truft, that they would find the(pif@vifions, contained in it, to 
“ be calculated for the encouragement of induftry, and the ex- 
“ tention of lawful commerce in both countries ; and by pro- 
“ moting a beneficial intercourfe between their refpective inha- 
“ bitants, likely to give additional permanency to the bleffings 
“ of peace.” 

On the 15th of February, the Houfe of Commons, being in a 
committee of the whole houfe, Mr. Pitt, the principal Minif- 
ter of the Crown, moved the following refolution : 

“ That the wines of France be imported into this country 
“ upon as low duties, as the prefent duties paid on the importa- 
“ tion of Portugal wines.” 

I have not had time to examinz them all, but, I doubt not, it 
will be found, on infpeétion, tha: there was not a fingle provi- 
fion 
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fion in the treaty, inconfitterit with former parliamentary regu- . 1796. 
lations; but Parliamerit acted upon it by a new Jaw, calculated Gaye 


to ge it effea. 
he following quotation, (which is a literal one) I think, is 
very much to the purpofe : . 

“ On the Monday following, the report. of thé committee, 
“upon the comniereial treaty, was brought up, and, onthe 
* ufual motion being made, that the houfe do agree to the 
‘ fame, notice was taken of the omiffion of the mention of Ire- 
“and, both in. the treaty and the Tariff; and; it was.atked, 
“ whether or no fhe was underftood to be included in it? To 
“ this queftion Mr. Pitt replied, Fhat Ireland was undoubtedly 
“entitled to all the benefits of the treaty; but it was entirely 
“ at her own option, whether fhe would choofe to avail herfelf 
“ of thofe advantages ; for it was only to be done by her paffing 
“ fuch laws as foould put the Tariff-on the fame footing in that 
“ country as it was flipulated fhould be done in this. Had the 
* adoption of the treaty by lreland, been a ftipulation neceflary 
* to be performed before it could be finally concluded on in 
“this country, then this country would have been deprived of 
“ all the benefits refulting from it in the event of Ireland's 
“ refufal.”” 

Now it is obfervable, that in fpeaking of this Tariff, in the 
tréaty, the King of Great Britain does not promife, that the 
Parliament phall pafs laws to fach an effee; bat the language 
is' thas : 

“ The two high contracting parties have thoyght proper to 
“ fettle the duties on cect2in goods and merchandifes, in order 
“to fix invariably, the footing on which the trade therein thall 
“ be eftablifhed betwecn the two nation’, In confequence of 
© which, they have agreed upon the following Tariff, &c.”’ viz. 

In another part, the Kine of Great Britoin fays; 

“ His Britannic Majefty referves the right of countervailing 
« by additional duties on the tndermentioned merchandifes, the 
“ internal duties a€tually impofed wpon the manufactures, or 
“the import duties which are charged on the.raw materials ; 
“ hamely; on all linens or-cottons, ftained or painted, on beer, 
 slafs-ware, platée-glafs, and iron.” 

Here is no mention of the Parliament, and yet, no man living 
will fay that a bare proclarfiation of the King, upon the ground 
of the treaty, would be an authority for the levying of any du- 
ties whatever 5 but it muff be done in the conftitutional mode, by 
act of parliament, which affords an additional proof, that where 
any thing of a legiflative nature is in contemplation, it is con- 
ftantly implied and underftood, (without ‘exprefs words) that 
it can alone be effeéted by the medium of the legiflative au- 
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1796. That this practice I have noticed is not an occafional one, 

Lev~ but has been conftantly obferved, I think is highly prebable 

from this circumftance; that if treaties were confidered in that 

country as ip/o faéfo repealing all laws inconfiftent with them, 

and impofing new ones, they ought to be bound up with the 

ftatutes at large, (which they never have been) otherwife the 
publication would be at leaft incomplete, if not deceitful. 

Thefe examples from Great Britain L confider of very high 
authority, as they are taken from a kingdom equally bound by 
the law of nations as we are; pofieffing a mixed form of go- 
vernment as we do; and, fo far as common principles of. le- 
giflation are concerned, being the very country from which we 
derive the rudiments of our legal ideas. 

But | muft admit that there is alfo a very high authority, 
and to which we naturally thould be more partial, againft this 
conftruction. — It is the authority of the Congrefs of the Unit- 
ed States in the year 1787. It is an authority derived from an 
unanimous opinion of that truly refpectable body, conveyed in 
a circular letter from Congrefs to the different States on this 
very fubject. I bow with proper deference to that great au- 
thority: But I fhould be unworthy of the high ftation I held, 
if I did not fpeak my real fentiments as a judge, uninfluenced 
by any authority whatfoever. It is certain, that in this: par- 
ticular, Congre{fs were ‘not exercifing a judicial power; and, 
therefore, the opinion is not conclufive on any court of juftice. 
I feel, however fome confolation in differing from an opinion 
for which fo much refpect muft, and ought to be entertained, 
by reflecting that though this was the unanimous pinion 
of Congrefs, it was not the umanimous opinion of ..the 
people ot the United States. Sofar from it, that I believe 
no fuit was ever maintained in any court in the United States, 
merely on the footing of the treaty when an aét of the ligiea- 
ture ftood in the way. It was to remove the obftacle arifing 
from {uch an opinion, that Congrefs recommended the repeal 
of all acts inconfiftent with the due execution of the treaty. 
And | muft with due fubmiffion fay, that in my opinion with- 
out fuch a repeal, no Britifh creditor couldhave maintained a fuit 
in virtue of the treaty, where any Jegiflative impediment exifted, 
until the prefent conititution of the United States was formed. 

2). The article in the conftitution concerning treaties have 
always confidered, and do now confider, was in confequence 
of the conflict: of opinions | have mentioned on the fubje& of 
the treaty in queftion. It was found in this inftance, as in 
many others,. that when thirteen different legiflatures were 
neceflary to act in-unifon on many occafions, it was in vain 
to expect that they would always agree to act as Congrefs 
might think it their duty to require. Requifitions formerly 
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were made binding in point ef :moral obligation, {fo far as the 


amount of money was concerned, of which Congrefs was the Wysy 


conftitutional judge,) but the right and the power being fepa- 
rated, it was found often impracticable to make them a¢t in 
conjunction. To obviate. this difficulty, which every one 
knows had been the means of greatly diftrefling the union, and 
injuring its public credit, a power was given to the Reprefen- 
tatives of the whole union to raife taxes by their own authority 
for the good of the whole. Similar embarraflments had been 
found about the treaty. This was binding in moral obligation, 
but could not be conftitutionally carried into effect (at leaft in 
the opinion of many,) fo far as acts of legiflation then in being 
conftituted an impediment, but by a repeal... The extreme in- 
conveniencies felt from fuch a fyftem dictated the remedy which 
the conftitution has now provided, “ that all treaties made 
“ or which fhall be made under the authority of the United 
“ States, thall be the fupreme law of the lands and that the 
“ judges in every State fhall be bound thereby, any thing in 
* the conftitution or laws of any State to the contrary. not- 
“ withftanding.” Under this Conftitution therefore, fo far as 
a treaty conftitutionally is binding, upon principles of moral 
ebligation, it is alfo by the vigour of its own authority to be 
executed in fact. It would not otherwife be the /upreme law 
in the new fenfe provided for, and it was fo before in a moral 


enje. 

f The provifion extends to fubfifting as well as to future 
treaties. I confider, therefore, that when this conftitution was 

ratified, the cafe as.to the treaty in queftion ftood upon. the 

fame footing, as if every act conftituting an impediment to a 

creditor’s recovery had been expresfly repealed, and anv fur- 

ther act paffed, which the public obligation had before required, 

if a repeal alone would not have been fufficient. 

Before 1 go to the-confideration of the words of the treaty 
itfelf, | think it material to fay a few words as to the operation 
which an actual repeal would have had, 

I believe no one will doubt, that every thing done under the 
a& while in exiftence, fo tar as private rights at leaft were con- 
cerned, would have been unaffected by the repeal. If a fta- 
tute requires a will of lands to be executed in the prefence of 
two witnefles ; and a will is a¢tually executed in that manner, 
and the ftatute is afterwards repealed, and three witnefles 2re 
made neceflary, the will executed in the prefence of two others, 
when the former ftatute was in being, would be undoubtedly good ; 
and if I am not mittaken, a wiil made according to a law in 
being has been held good, even though the devifor died after 
an alteration of it. Of this, however, I am not fure; but 
the general pofition, I imagine, will not be queftioned. 
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Let us now fee the words of the treaty. 

They are thefe: 

“ It is agreed, that creditors on either fide fhall meet with 
“no lawful impediment to the recovery of the full-value in 
“ fterling money, of all Sena fide debts heretofore contraéted,”’ 

“The meaning of this provifion may perhaps be better con- 
fidered by an analyfation of its parts, fo far as they concetn 
the queftion before us. rer 

1. Creditors—There can be no creditor without two cor- 
relatives, 2 debtor and a debt. ; 

Prima facie, therefore, if a: debtor has been difcharged; he is 
not the perfon whom any other perfon can fue as 4 creditor. 
This probably may be fairly applied to the prefent Defendant, 
who as a debtor was diftharged by legal authority. , 

With regard to the debt, that inthe prefent inftance was 
not extinguifhed even bv the act of the State, becauje the right 
of the creditor to the money was not taken away. 

The debt, therefore, remains but not from the fame debtor. 
The ftate may be confidered as fubftituting itfelf in fome mea- 
fure in thé place of the debtor. The full effe& of that fubfti- 
tution, I am not how to confider, nor would it be proper for 
mé at pféfent to give an opinion upon it. The queftion is 
not, whether the créditor is entitled to his money, or in what 
manner, ‘but whether he is ‘entitled to recover it ‘againft the 
prefent Defendant. 

2. No lawful impediment. ; 

Thefe words muft be conftrued as relative td ‘the former, 
for the whole claufe muft be taker together. Therefore, 
where there are a creditor and a debtor, there is to be no law- 
ful impediment to the former recovering againft the latter. 

If the prefent Defendant be not a debtor to the Plaintiff, 
how can the treaty operate as againft him ? | 

The words * lawful impediment,” may admit of two fenfes. 

One—* Any lawful impediment whatfoever arifing’ from 
“ any act done to the prejudice of a creditor’s right during the 
“was.” 1 add that reftriftion “ during the war,” becaufe 
the rules of conftruction as to treaties, muft narrow the words 
aso the obje&t, the war, the affairs of which the Treaty of 
Peace was intended to operate upon, 

Or, “ any impediment arifing from any law then in being, 
“or thereafter to be paffed, to the prejudice of a creditor’s 
right.”’ 

~The latter, I think, is not an unnatiral conftruGtion, and 
would give the words great operation, and I think is to be 
preferred to the former, for the following reafons : 

1. This would ftipulate for what each Lepiflature of the 
Union would rightfully and honeftly do, relinguiph public claims 
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# aehts exifling before the war, and which otherwife, might 1794 
have ftood upon a precarieys footing; for though peace alone Warn 


would do away a common law difability tofug, yet 1 apprehend 
it would not ip/a ps remove a difability exprefsly created by 
ftatute, much lefs extinguifh any public right acquired under 
any act of confifcation. rr si 

2. Thaugh Congreis po™bly might, as the price of peace, 
have been authorifed to give up, even rights fully acquired by 
private perfons during the war, more SNORE if derived from 
the laws of war only againtt the enemy, and.in that cafe the 
individual might have been entitled to compenfation from the 
public, for whofe interefts his own rights were facrificed ; yet, 
nothing but the moft rigorous neceflity could juftify fuch a 
facrifice ; fuch a facrifice is not to be prefumed even: to, have 
been intended under the operation of general words, not ma- 
king (uch a conftructivn unavoidable. For, it is reafonable to 
infer, that in fuch a cafe. fpecial words would have been ufed 
to obviate the leaft colourable doubt. 

Thus (for example) if it was ftipulated in a treaty of peace 
between two European powers, “ that. all fhips. taken du- 
ring the war fhould be reftored,’”’ I imagine this would not 
be conftrucd ta include fhips taken by privateers, and legally 
condemned during the war, unlefs it had, in fact, happened 
that no other fhips had been taken, and then I fuppofe they 
would be underftood as comprehended, and their own nation 
nuit have indemnified them. 

3. Lf, according to the practice in Great Britain, in confor- 
mity tothe law of nations, and upon the principles of a mixe 
ed govenment, in cafe any impediments bad then exifted, by 
aéts of Parliament in Great Britain, to the recovery of Ameri- 
can debts, fitch impediments could only have been removed by a 
repeal, we may prefume the Briti/b negociator had reafon to 
conclude, that the lawful impediments in this country could on- 
ty be remeved in the fame manner , and if fo, may we not fair ' 
ly fay, that the impediments in view could be no other than 
fuch as the Legiflatures in the refpective countries could do 
away by a repeal, er might by fubfequent laws enact? If they 
wanted a further act of legiflation, grounded not merely on or- 
dinary legiflative authority, but upon power to deftroy private 
rights acquired under legiflative faith, long fince pledged and 
relied on, very fpecial words were proper to effect that object, 
and neither inone country nor the other could it have been ef- 
fected with the leaft colour of jufticc, but by providing at the. 
fame time the fulleft means of indemnification. 

4. This contru&tion derives great weight from the recom- 
mendatory letter of Congrefs I before mentioned, for I will 
venture to fay, had the act they recommended been pafled in 
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the State, in the very words they recommended, they would 
not have had efficacy enough ‘to deftroy thofe payments as a 
bar. And yet, if Congrefs thought fuch a cafe ought to have 
been comprehended, I prefume they would have recommended 
a fpecial provifion, clearly comprehending fuch cafes, and ac- 
companied with a full indemnity. 

I faid the words of the treaty would have great operation, 
without giving them. the very rigorous one contended for. 
And that will more fully appear when we take up the remain- 
ing words, viz. 

3. “ To the recovery of the full value in fterling money of 
“ all bona fide debts heretofore contracted. 

The operation (exclufive of thefe payments) would there- 
fore be this: 

tft. All creditors whofe dcbts had not been confifcated, or 
where the confifcations were not complete, and no payments 
had been made, would have a right of recovering their debts. 

2d. Perhaps all creditors, whether their debts were confif- 
cated or net, or whether confifcations were complete or not, 
excepting thofe only from whom the government had received 
the money, would be entitled to recover, becaufe undoubtedly 
the refpective Legifatures were competent to reftore all thefe. 

3d. Another object of no fmal} importance, was to fecure 
the payment of al! thefe debts in ferling money, fo that the cre- 
ditors might not fuffer by paper currency, either then in exift- 
ence, or that might be thereafter emitted. 

When thefe general words, therefore, can comprehend fo 
many cafes, all reafonable objects of the article, I cannot 
think Iam compelled as a Judge, and therefore [ ought not to 
do fo, to fay that the general words of this article, frall extin- 
guifp private as well as public rights. 

Thold public faith fo facred, when once pledged either to 
citizens or to foreigners, that a violation of that faith is never 
to be inferred as even in contemplation, but when itis impofli- 
ble to give any other reafonable conftruction to apublic act. | 
vo not clearly fee that it was intended in the pretent inftance. 
I cannot therefore bring myfelf to fay, that the prefent Defend- 
ant having once lawfully paid the money, fhall pay it over again. 
If the matter be only doubtful, I think the doubt fhould incline 
in favour of an innocent individual, and not againft him. I 
fhould hope that the prefent Plaintiff will ftiil receive his mo- 
ney, as his right tothe money certainly has not been divefted, 
bur { think for all the reafons I have given, he is not entitled 
to recover it from the prefent Defendant. 

My opinion, therefore, on the whole of this cafe is, that 
judgment ought to be given for the Defendant upon the fecond 
plea; upon the third; fourth and fifth fer the Plaintiff. 

WILSson, 
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Witson, Fuftice. 1 thall be concife in delivering my opi- 
nion, as it depends on a few plain principles. 

If Virginia had a power to pafs the lawof Ofober 1777, 
fhe muft be equally empowered to pafs a fimilar law in any fu- 
ture war; for, the powers of Congrefs were, in fact, abridg- 
ed by the articles of confederation ; and in relation ‘to the pre- 
fent Conftitution, fhe ftill retains her fovereignty andiinde- 
pendence as a State, except in the inftances of orc alles 
tion to the Federal Government. 

There are two points involved in the difcuffion of this power 
of confifcation: The firft arifing from the rule preferibed by 
the law of nations; and the fecond arifing from the conftruc- 
tion of the treaty of peace. 

When the United States declared their independence, they 
were bound to reecive the law of nations, in its modern ftate 
of purity and refinement. By every nation, whatever «is its 
form of government, the confifcation of debts has long been 
eonfidered difreputable: and, we know, that not a fingle 
confifcation of that kind ftained the code of any of the Euro- 
pean powers, who were engaged in the war, which our révo~ 
lution produced. Nor did any authority for the confifcation of 
debts proceed from Congrefs (that body, which clearly poflefi- 
ed the right of confifcation, as an incident of the powers of 
war and peace) and, therefore, in no inftance can the act of 
confifcation be confidered as an aé of the nation. 

But even if Virginia had the power to confifcate, the treaty 
annuls the confifcation. The fourth article is well exprefled to 
meet the very cafe: it is not confined to debts exifting at the 
time of making the treaty; but is extended to debts heretofore 

contrafied. It is impoftible by any gloflary, or argument, to 

make the words more perfpicuous, more-conclufive, tham by a 
bare: recit:l. Independent, therefore, of the Conftitution of 
the United States, (which authoritatively inculcates the obli- 
vation of contracts) the treaty is fufficient to remove every im- 
pediment founded on the law of Virginia. The State made 
the law; the State was a party to the making of the treaty: a 
law does nothing more than exprefs the wil] of a nation; anda 
treaty does the fame. 

Under this general view of the fubjeét, 1 think the judg- 
ment of the Circuit Court ought to be-reverfed. 

CusHine, Fufiice. My ftate of this cafe will, agreeably to 
my view of it; be fhort, I hall not queftion the right of a 
State to confifcate debts. Here is an aét of the Affembly of 
Virginia, paffed in 1777, refpe€ting debts; which contem- 
plating to prevent the enemy deriving ftrength by the receipt 
of them during the war, provides, that if any Britifo debtor 
will pay his debt into the Loan Office, obtain a certificate and 
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receiptas directed, he fhall be difcharged from fo much of the 
debt. But an intent is expreffed in the act not to confifcate, 
unlefs Great Britain fhould fet the example. This act, it is 
faid, works a difcharge and a bar to the payer. 1f fuch pay- 
ment is to be confidered as a difcharge, ora bar, fo longas the 
act had force, the queftion occurs ;—-Was there a power, by 
the treaty, fuppofing it contained proper words, entirely to re- 
move this law, and this bar, out of the creditor’s way ? 

This power feems not to have been contended againft, bythe 
Defendant’s council: And, indeed, it cannot be denied; the 
treaty Les been fanctioned, in all its parts, by the Conftitu- 
tion of the United States, as the fupreme law of the land. 

Then arifes the great queftion, upon the import of the fourth 
article of the treaty: And to me, the plain and obvious mean- 
ing of it, goes to nullify, ad initio, all laws, or the impediments 
of any law, as far-as they might have been defigned to impair, 
or impede, the creditor’s right, or remedy, agatnft his original 
debtor. “ Creditorson either fide fhall meet with no lawful im- 
“ pediment tothe rétovery of the full value in flerling money, of 
“ all bona fide debts heretofore contraéted.” 

The article fpeaking of creditors, and bona fide debts here- 
tofore contracted, plainly contemplates debts, as originally 
contracted, and creditors and original debtors; removing out of 
the way all legal impediments ; fo that a recovery might be 
had, as if no fuch Jaws Wad particularly interpofed. The 
words—“ recovery of the full value in fterling money,” if 
they have force, or meaning, muft annihilate all tender laws, 
making any thing a tender, but fterling money; and the other 
words, or at leaft the whole taken together, muft, in like man- 
ner, remove all other impediments of law, aimed at the teco- 
very of thofe debts. 

What has fome force to confirm this conftruétion, is the 
fenfe of all Europe, that fuch debts could not be touched by 
States, without a breach of public’ faith: And for that, and 
other reafons, no doubt, this provifion was infifted upon, in 
full latitude, by the Britifh negotiators. If the fenfe of the 
article be, as ftated, it obviates, at once, all the ingenioys, 
metaphylical, reafoning and refinement upon the words, debt, 
difcharge, extinguifbment, and affords an anfwer to the decifion 
made in the timeof the interregnum—that payment to~ fequef- 
tors, was payment to the creditor. 

A State may make what rules it pleafes; and thofe ‘rules 
muft neceffarily have place within itfelf. 4 

But here is a treaty, the fupreme Jaw, which overrules all 
State laws upon the fubjeét, toall intents and‘purpofes; and 
that makes the differepce. Diverfe odje€tions are made to this 
conftruction: That it is an odious one, and as fuch, ought to 
be 
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be avoided: at treaties regard ‘the exifting ftate of things: 
That it would carry an-imputation upon public faith: That it 
is founded on the power of eminent domain, which ought not 
to be exercifed, but upon the moft urgent oceafions: 7bat the 
negociators themfelves did not think they had power to repeal 
laws of confifcations becaufe they, by the 5th article, only 
agreed, that Congrefs fhould recommend a repeal to the States. 

As to the rule refpecting odious conftructions; that takes 
place where the meaning is doubtful, not where it is clear, as 

think it is in this cafes But it can hardly be confidered as an 
odious thing, to inforce the payment of an honeft debt, aceord- 
ing to the true intent and meaning of the parties contracting ; 
efpecially if, as in this cafe, the State having received the mo- 
ney, is bound in juftice and honor, to indemnify the debtor, for 
what it in fact received. In whatever other lights this act of 
Affembly may be reviewed, | confider it in one, as containing 
a ftrong implied engagement, on the part of the State, to in- 
demnify every one who fhould pay money under it, purfuant to 
the invitation it held out, 

Having never confifeated the debt, the State muft, in the 
nature and reafon of things, confider itfelf as anfwerable to the 
value. And this feems to be the full fenfe of the legiflators 
upon this fubjeét, in a fubfequent act of aflembly; but the 
treaty holds the original debtor anfwerable to his creditor, as I 
underftand the matter, The State, therefore, muft be refpon- 
fible to the debtor. 

‘Thefe confiderations will, in effect, exclude the idea of 
the power of eminent domain; and if they did not, yet there 
was fufficient authority to exercife it, and the greateft occafion 
that perhaps could ever happen. The fame confiderations will 
alfo take away all ground of imputation upon public faith, 

Again, the treaty regarded the exifting ftate of things, by 
removing the laws then exifting, which intended to defeat the 
creditor of his ufual remedy at law. 

As to the obfervations upon the recommendatory provifion 
of the 5th article; I do not fee that we can collect the private 
opinion of the negociators, refpecting their powers, by what 
they did not do: and if we could, this court is not bound by 
their opinion, unlefs the reafons on which it was founded, being 
known, were cenvincing. It would be hard upon them, to fuppofe 
they gave up all, that they might think they ftri@ly hada right to 
give up. We may allow fomewhatto {kill, policy and fidelity. 

With refpe& to cenfifcations of real and perfonal eftates, 
which had been compleated, the eftates fold, and, perhaps, pafled 
through the hands of a number of purchafors, and improvements 
made upon real eftates, by the then pofleffors; they knew, that 
to give them up abfolutely, muft create much confufion in this 
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country. Avoiding that, (whether from an’ apprehenfion of 
want of power does not appear from the inftrument) they were 
lead only to agree, that Congrefs fhould recommend a reftitu- 
tion, or compofition. 

The 4th article, which is particularly and folely employed 
about debts, makes previfion, according to the doctrine then 
held facred by all the fovereigns of Europe. 

Although our negociators did not gain an exemption for in- 
dividuals, from bona fide debts, contra&ted in time of peace, yet 
they gained much for this country zgas rights of fifhery, large 
boundaries, a fettled peace, and abfolute independence, with 
their concomitant and confequent advantages: All which, it 
might not have been prudent for them to rifque, by obftinately 
infifting on fuch exemption, either in whole or in part, con- 
trary to the humane and meliorated policy of the civilized 
world, in this particular. 

The 5th article, it is conceived, can not affe& or alter the 
conftruétion of the 4th article. For, firft, it is againft reafon, 
that a {pecial provifion made refpeéting debts by name, fhould 
be taken away immediately after, in the next article, by general 
words, or words of implication, which words too, have, other- 
wife, ample matter to operate upon. 2d. No implication*from 
the 5th article, can touch the prefent cafe, becaufe that fpeaks 
only of aétual confifcations, and here was no confifcation. If 
we believe the Virginia legiflators, they fay, “ We do not con- 
“ fifcate—we will not confifcate debts, unlefs Great Britain 
* fets the example,” which it is not pretended fhe ever did. 

The provifion, that “ Creditors fhall meet with no lawful 
“impediment,” &c. is as abfolute, unconditional, and peremptory, 
as words can wel! exprefs, and-made not to depend on the will 
and pleafure, or the optional conduct of any body of men what- 
ever. 

To effe& the object intended, there is no want of proper 
and ftrong language; there is no want of power, the treaty be- 
ing fanétioned as the fupreme law, by the conftitution of the 
United States, which nobody pretends to deny to be paramount 
and controlling to all ftate laws, and even fate conftitutions, 
wherefoever they interfere or difagree. 

The’ treaty, then, as to the point in queftion, is of equal force 
with the conftitution itfelf; and-certainly, with any law what- 
fover. And the words, “ fball meet with no lawful impedi- 
ment,” &c. are as ftrong as the wit of man could devile, to 
avoid al] effects of fequeftration, confifcation, or any other ob- 
ftacle thrown in the way, by any law, particularly pointed 
againft the recovery of fuch debts. 

I am, therefore, of opinion, that the judgment of the Circuit 
Court ought to be reverfed. © eT ; 
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By tHe Court. Alland fingular the premifes beingfeen 1796. 
by the court here and fully underftood, and mature deliberation VAyy4 


had thereon, becaufe it appears to the court now here, that in 
the record and procefs aforefaid, and alfo inthe rendition of the 
judgment aforefaid, upon the demurrer to the rejoinder of the 
Defendants in error, to the replication of the feeond plea, it is. 
manifcftly erred, it is confidered that the faid judgment for 
thofe errors and others in the record and aoa aforefaid, be 
revoked and annulled, and altogether held for nought, and it 
is further confidered by the court here, thatthe Plaintiff in 
error recover againft the Defendants, two thoufand nine hun- 
dred and feventy-fix pounds, eleven fhillings and fix-pence, 
good Britifb money, commonly called fterling money, his debt 
aforefaid, and his cofts by him about his fuit in this behalf ex- 
pended, and the faid Defendants, in mercy, &c. But this 
judgment is to be difcharged by the payment of the fum of 596 
dollars, and intereft thereon to be computed after the rate of 
five per cent per annum, from the 7th day of Fuly, 1782, till 
payment, befides the cofts, and by the payment of fuch dama- 
ges as fhall be awarded to the Plaintiff in» error, on a writ of 
enquiry to be iffued by the Circuit Court of Virginia, to af- 
certain the fum really due to the Plaintiff in error, exclufive- 
ly of the faid fum of 596 dollars, which was found to be due to 
the Plaintiff in error, upon the trial in the faid Circuit Court, 
on the iflue joined upon the Defendant’s plea of peyment, at 
a time when the judgment of the faid Circuit Court on the faid 
demurrer was unreverfed and in full force and vigor, and for 
the execution of the judgment of the court, the caufe aforefaid 
is remanded to the faid Circuit Court of Virginia. 


JupGMENT reverfed. 








Gever, et al. verfus Micuet, et al. and the thip 
Den ONZEKEREN. 


HIS was a Writ of Error to the Circuit Court, for the 
Diftri@ of South Carslina; and, on the return of the ge- 
cord, the following pleadings appeared: 


On 





1796. 
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On the 2d of February, 1795, A Lipet was filed by the 
Plaintiffs in error, ftating, That the thip Den Onzekeren and 
her cargo, on the 16th of November, 1794, were, and ever fince 
have been, the property of Spooner and Springer, and other ci- 
tizens of the United Netherlands, owners and:freighters of the 
fame: That peace and amity (ubfifted between the United States 
and the United Netherlands, and that a treaty between the two 
powers, was concluded on the 8th of Ofober, 1782, which is in 
full force: That the Den Onzekeren failed with her cargo froma 
Demarara, in the Weft Indies, bound to Middleburg, in Hol- 
land, and in the courfe of her voyage on the 16th of November, 
1794, was captured on the high feas, in lat. 27, N. and jong. 
63, W. by a French armed fhip, called the Citizens of Mar- 
feilles, commanded by Captain Vidtor Chabert: “i hat the faid 
armed fhip pretended to be called the Citizen of Marfeilles, was 
fitted out, armed-and equipped for war, in the port of Philadel- 
phia, in the United States, contrary to the laws of nations, &c. 
that fhe went to fea, not having a legal commiffion to cruize; and 
that at the time of capturing the faid fhip Den Onzekeren, 
fhe was bound to Cayenne, to obtain a commiflion to cruize 
againft the enemies of the French Republic: That the Citi- 
zen of Marfeilles was armed, equipped, and fitted out for war 
at Philadelphia, or fome other place inthe river or bay of Dee 
laware, in Pennfyluania, New Ferfey or Delaware, contra- 
ry to the laws of neutrality, &c. That fhe was armed, equiped, 
and fitted out for war while in Philadelphia, with 12 guns, 
and military flores equal to that force; but that after quitting 
the faid port, to, wit, in the river of Delaware, within the ju- 
rifdiction of the United States, her force was added to, and 
augmented by opening certain other port holes, and mounting 
certain other cannon, to wit, 16 guns, which fhe had conceal- 
ed in her hold, and brought, or procured to be brought from 
the port of Philadelphia; and by providing herfelf with other 
military ftores, contrary to the laws of neutrality, &c: That the 
Captain, officers, and crew of the faid thip, Citizen of Marfetlles, 
could not legally have any commiffion power or authority 
from any Prince or State, for a veffel fitted out , armed 
and equipped for war, in the United States; nor for a veffel 
whole force had been augmented in the /nited States, by add- 
ing to the number or fize of her guns, or by addition thereto 
of any equipment folely applicable to war, much lefs could 


they have authority to carry and detain her prizes in the ports 
of the United States: That the faid Viétor Chabert, pre- 
tends to have a lawful commiffion from the French Repub- 
lic, which the Libellants pray he may be obliged to thew 
ayd file ; but which faid pretended commiffion, (if any there be) 
having been iflued to a-veflel, then actually being fitted, *, 
€ 
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ed or equipped as aforefaid, or whofe force had been augment- 1796+ 
ed in the United States, is. null and void: That the whole, aye 


part, or feveral of»the crew of the Citizen of Marfeilles, cons 
lifted of American citizens, or inhabitants,’ enlifted and fhip- 
ped inthe United States: That if the faid armed fhip had been 
legally commiffioned previous to her entering the port of Phi- 
ladelphia, the fubfequent augmentation of her force in the Uni- 
ted States, rendered her commiffion’ null and void, to all-in. 
tents and purpofes: And that the courts of the United States 
are bound to seftore the prizes made by a veffel, whofe force 
has been augmented within the neutral limits thereof. The 
libel, therefore, c6ncudes, by praying reftitution and damages. 
On the ath of March, 1795, 2 cLArM, fworn to in open 
court, was filed by Fohn Michel, prize mafter of the faid 
thip Den Onzekeren, and her cargo, ttiling -himfelf a native 
Frenchman, and citizen of the French Republic, in behalf of 
himfelf, Antonie. Francois Planche, a native Frenchman, now 
refident at Philadelphia, owner of the private armed veffel the 
Citizen of Marfeilles;, and in behalf of the officers, mariners, 
and crew, or perfons interefted in the faid veflel of war, bein 
all French citizens. After protefting that the faid libel is 
vexatious, and not good and fufficient in law, the claim pro- 
ceeds to ftate, That he, the faid John Michel, the faid 4. F. 
Planche, and the officers and crew, and perfons interefted in 
the faid thip Citizen of Marfeilles, and her {aid prize, are all 
French citizens: That the faid thip Gitizen'of Marfeilles, is 
a French vefiel, was not originally armed and equipped, or 
fitted for war at Philadelphia, or any other portoryplace of the 
United States, but the was fitted, armed, or equipped for war 
at St. Domingo, and was duly commiffioned for war, under 
the authority of the French Republic, by Monge, Minifter of 
the Marine Department, in France, by a commiffion: iffued 
at the Cape, as appears by a certified copy of the commiffion, 


of the faid Planche, dated at on the 
day of in the year of our Lord one thoufand 
feven hundred and filed agreeably to the demand of 


the Libellant: And that the capture was made in open war, on 
the high feas, and without the neutrallimits of the United 
States. ‘To the claim was added, a plea of the 17th article of 
the ‘Freaty of Amity and Commerce, between the United States 
and France; in barto*the libel} and a prayer that the libel 
be difmiffed with cofts and damages. 

The Libellant filed a REPLICATION, in which, after the 
ufual falyos and proteftations, it was ftated, that the force of the 
fhip Citizen of Marfeilles, wasincreafed and augmented with- 
in the neutral limits of the United States, to wit, in the port of 
Philadelphia, and in the bay and river Delaware, by adding to 

the 
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1796 the number of her guns, and by additions thereto of certain 
Lay _ catriages, and other equipments, folely applicable to war ; 
y preparing for opening, and actually opening, certain port- 
holes on her main deck, abaft the main chains, and alfo opening 
other port-holes in her quarter deck, and adding to the number 
of her gun-carriages, and furniture and tackle for gun-car- 
riages, in order to the mounting of other, and a greater num- 
ber, of guns than fhe had mounted at the time of her arrival in 
the United States, or in the port of Philadelphia: ‘That the 
crew of the faid armed fhip was not wholly Frenchmen, as ftat- 
edin the anfwer, but was compofed partly of native Americans, 
partly of Englifhmen, Irifbmen and Scotchm@, and orher citi- 
zens of the United States: That the faid pretended commiffion, 
a copy of -which is exhibited, faid to be given by 
Monge, Minifter of Marine of the French Republic, but which 
appears blank asto its date, was not duly iffued at St. Domin- 
go, tothe faid 4. F. Planche, but was illegaily. and improperly 
delivered and obtained in the United States, om condition of his, 
the faid 4. F. Planche, or the faid Victor Chabert, repairing to 
fome part of the French Republic to perfe& the fame: That 
the pretended commiffion marked B, pretended to be iffued by 
Liger Felicite Sonthonax, and pretended to bedated the 30th of 
September, 1793, if ever it was really iffued, is void and of 
none effect, the National Afflembly of the French Republic 
having annulled all acts and authorizations given by the taid 
Santhonax: And that, by the Refpondent’s own fhewing, it 
appears by a certificate’ fioned Petry, at Philadelphia, the 27th 
ot Vendemairey 34 year of the French Republic, (18th Ofober 
1795) that on a change of the commander of the faid fhip, the 
laid ior Chabert is exorefsly required to repair to fome port 
of the Republic, for the purpofe of perfecting the faid blank 
commifiion firft mentioned. The Libellant concluded with a 
demurrer to the plea of the 17th article of the treaty of amity 
and commerce between the United States and France, in bar ; 
and repeats the prayer of the libel for reftitution. 

On the above pleadings a term probatory was obtained, fe- 
veral witnefles were examined at Charleffon, and a commiffion 
ifflued to certain commiffioners in Philadelphia to examine 
other witnefles. * The-commifiion being executed and return- 
ed, the caufe was argued, and the Diitri&t Judge, on the 27th 
of April 1795, by ‘his final fentence, decreed reftitution of the 
fhip Don Onzekeren and her cargo, with cofts; but without 
da:nages, oa the ground of augmentation of force only*. 
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* The decree of the Diftric&t Judge, pronounced in the eafe of Moodie 
et al verfus the Betfcy, Cathcart et ale (on a libel for ref¥itution of a prize, 
owned by BririG fubje&s, and captured by the fame privateer) proceeded 
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From this decree an appeal was interpofed, and a writ of 1796: 


error was ifflued out of, and returnable to, the Circuit Court, 
which 


wpon the fame facts, and, of courfe, decided the cafe reported. I have 
been favored with a copy of that decree, and, I prefume, the infertion 
of it here, will be acceptable to the profeflion. In juftice to the Judge, 
however, it is proper to premife, that new evidence was given to the Cir= 
cuit Court, who reverfed his decree. 

Bee, -Difri@ Fudge. The caufe before the court, and in which Tam 
now about to pronounce my decree, is a caufe of confiderable impor~ 
tance, as well with refpe@ to the circumflances of the cafe, as the value 
of the property. It will not be neceflary for me to recite at length the 
whole of the pleadings, and arguments that have been» adduced. The 
facts ftatéd in the Libel, are partly admitted, and. partly denied. The 
capture of the Betty Cathcart, on the high feas, out of the jurifdic— 
tional limits of the United States, and the property of the veffel and 
cargo as belonging to Britis fubjects, are admitted ona)] hands. ‘Tis 
admitted alfo, that at the time of the arrival of the Citizen of Marfeilles, 
in Philadelphia, fhe was an armed fhip, and had a commiflion to cruize 
againft the enemies of France. “An exception was taken to the commif- 
fion on two grounds: 

1. That all the commiffions iffued by Santhonax and Polverel, had 
been recalled. 

2. That the certificate from Mr. Petry, the conful at Philade]phia, 
was only conditional. 

The only points, then, which it is neceflary for me to inveftigate, are : 

1. Whether the force of this yefle] was increafed and augmented with- 
in the limits of the United States. 

2. Whether fuch increafe is a breach of the laws of neutrality and 
nations: and 

3- What is required by the laws of neutrality in fuch cafes, or whe- 
ther the 17th article of the Treaty is a fufpenfion thereof as to the Uni- 
ted States. ati 

On the 1ft part, viz. whether the force of the Citizen of Marfeilles 
was encreafed and augmented within the United States. A number of witnef- 
fes have been examined, and a variety of other evidences adduced. The 
proofs in this caufe have been very properly God open one of the Coun- 
fel, into four claffes or fets. I will, therefore, confider them in that 
order alfo, ; 

The proofs which relate to the veflel at Cape Francois, before fhe 
failed for Philadelphia. 

2. Thofe which relate to her whilft at Philadelphia. 

3- Thofe after the left the city, and previous to her going to fea. 

4- Thofe immediately after fhe got to fea. 

To the firft point, Mr. Boiffeau only fpeaks of her as an armed veffel 
generally, to the month of June, 1793, but does not fpecify any parti- 
culass. ; 

W. Charric, who was on board two days, about this period, fpeaks 
of her as an armed veffel, with ten ports omeach fide, and guns in them, 
and alfo as having guns in her hold—but no particular number. Thete 
are the only witnefles to this, point. 

If we proceed now to her appearauce at Philadelphia, we find a con- 
trariety of evidence. 

General Stewart, in his letter to the Collector 3d of September 1794, 
mentions her as having at her arriva/ 16 nine and to fix pounders; but 
hedoes not fay, whether they were mounted or not, He fays fhe will 
only mount 12 guns at going out, and carry the others in her hold. In 
his letter to the Secretary at War, dated the 14th Otober, 1 

refers 
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1796. which fat at Columbia, on the 12th of May, 1795. On the res 
W+y~ turn of the record, a commiffion was iflued to certain commif- 
fioners 


refers to the above, and alfo ftates the different reports of Mr. Milnor, 
one of the deputy infpeftors of the port, to him. The firft, on the goth 
of September, 1793. He adds, that the fhip arrived laft autumn, with 16 
nine and 10 fix pounders, but will only mount 122 guns, which fhe 
brought in that fitwation—the others fhe is to carry in her hold. On the 
iqgth of OGober, General Stewart vifited her again, and fays he finds 
no addition to the armament, flre was reported, and had, on her arrival, 
viz. 10 fix pounders on her main deck, and 2 on her quarter deck, and 
the reft of the guns in the hold, No new ports had been opened fince 
her arrival. General Stewart does not fay, who reported her thus, on 
her arrival. It conid net be Mr. Milnor, for he, on the 14th of OGober, 
in his reports, fays, ** Having examined the {hip called the Citizen of 
Marfeilles, on her arrival in port, 1 again examined her this day, and 
find ne addition to her armament,’ &c. The fame number ofguns aremen- 
tioned, that fhe had on her arrival, His other certificate which appears 
from General Stewart's letter to be dated on the 3oth of September, 
1793, and made to him, of the then a€tual armament of the fhip that 
day, the dav of her arrival—fays—* boarded the privateer fhip the Citi- 
zen of Marfeilles, commanded by Planche, 12 fix pounders mounted and 
3 not mounted, with other warlike apparat(us—46 men.”’ By comparing 
the dates and extracts in this exhibit, it plainly appears there is fome 
miftake amongft the officers at that port. Mr. Milnor, on the 3oth of Sep— 
tember, 1793, the day the arrived, boarded her, and fays the had 12 fix 
pounders moumted, and 3 not mounted: he alfo vifited her on the 14th of 
October, 1794, and found no addition to her armament, the fame num= 
ber of guns being mounted. 

This evidence from the report of the officers of the port, clearly 
proves, that the fhip, on her arrival, had on/y 12 guns mounted—hbow 
manv others there were on board 2o¢ mounted, muft be left to the of- 
ficers to fettle, as l cannot do it from the evidence adduced. Mr. 
Marrifon alfo fixed to 10 on her main deck, and 2 org on her quar- 
ter deek. Michael Williams fays, fhe had but 5 of afide on her 
main deck, and 2 on her quarter deck. John Grenion, who failed in 
the veflel from the Cape to Philadelphia, fays fhe had only 5 of afide 
on the main deck, and 1 on each fide on the quarter deck, and that 
there were no more port holes open than guns, 

Captain Montgomery, of the Revenue Cutter, who faw her at a dif- 
tance at her firft arrival, fuppofid her to have Yo ports of afide, but 
whether all real, or fome painted, he could not fay. 

From the whole of this evidence, then, it clearly appears to me, that 
the fhip at her arrival, had oaly 12 guns mounted, and zone in her hold. 
If we now advert to the number of ports which were optn either at her 
arrival, or at her leaving the port of Philadelphia; «ve fimd the had 
the fame number as of guns mounted. All the evidences who were 
mear her, fwear pofitively, that there were mone abaft the wain chains— 
though feveral fay the ports were framed within, but planked over on 
the outtide. Harrifon’s evidence is conclufive—becaufe se mentions 
his application to the governor for permiffion to open more ports, which 
was refufed;—and Captain Chabert’s reply that he did not wifh to go 
contrary to the laws of the country, and that as he had carpenters of 
his own, he could open themelfewhere, and at another place, is fully 
fufficient to fix this point. 

The gd. clafs of evidence, is fuch as relates to the veffel after her 
leaving the city, and previous to her proceeding to fea, 

And from a careful revifion of this it does appear, that a number of 
ports were opened and guns mounted in the river Delaware. Quin fwears 
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fioners at Philadelphia, to examine witneffes in the caufe, and 4796. 
the hearing was adjourned to the next Circuit Court, which W~w, 


pofitively torg. Powel fays, there were 3 carpenters at work to cut 
the ports through, and fit them—himfelf, Stevenfon and another ; and 
that euch took ene for a day’s work. It could not therefore take more 
than five days to effeé& this, and from the latter end of October to the 
4th of November, there was fufficient time to compleat it. 

The evidence of thefe two witneffes has been impeached in feveral 
particulars, but it really appearsto me, that there are fo many proofs 
and circumftances ftated, that corroborate their teftimony to moft of the 
points they fpeak of, that there is not fufficient ground for me to repel 
the evidence they have given /n foro. 

The witnefles who prove the increafe of force in the river, are Quin, 
who fays fhe mounted 28 guns—Captain Montgomery fays 26 or 28.— 
Mr. Kevan fays, a whole tier fore and aft. All then {peak of the veffel 
down the river, and before fhe went to fea, 

The 4th and /af clafs, is that relative to her, immediately after her 
going to fea. 

One of the counfel for the claimant objected to the teftimony of all the 
witneffes on board the prize, as being cag oe and of courfe incompe- 
tent, but he could not be ferious in this, becaufe the conftant uniform 
practice of the civil law courts has been to admit fuch evidence to cer~ 
tain points—In Colleanca Juridica page 135 is the famous cafe fo often 
reforted to,{as fixing the Jaw. In this cafe, it is exprefsly laid down, that 
the evidence to acquit or condemn, muft, in the firft inftance, come from 
the veffel taken, the perfons on board, and the examination on oath of the 
mafier and other officers, 

The evidence they all give is reducible to two points, 

aft. The apperance and force of the fhip both as to guns and men. 

2d. The intelligence obtained from the crew. As to the laft, I think 
little attention fhould be paid to the chit chat on board one of thefe 
privateers, and very frequently the witnefles don’t underftand the lan- 
guage they hear fpoken, and report from fecond hand: but they Zertain- 
ly are competent witneffes as to the number of guns and crew that were 
on board at the time of the capture; and in this they all agree, that fhe 
mounted 28 guns, when fhe took the Den Onzekeren, out of which the 
took two guns to make 3o, and feveral of them fay, the could mount 
34 guns, having ports cut forthatnumber, — . 

Captain Raymon Sanchez Captain of the brig Dichofo, taken on the 6th 
of November, two days after the veffel left the Delaware, fays the 
mounted 28 

Lemuel Janfon, of the Den Onzekeren, fays, fhe mounted 28 guns. 
Jacob Vix, a failor on board the Dutch fhip, faysthe fame. John Hall- 
rick, feamau on hoard the Betty Cathcart, fays the fame. Charles 
M’Donald, mate of this fhip, fays the had 28 guns on the gith of No- 
vember, when they took him. 

Hans Evertfon, mate of the Den Onzekeren, taken the 16th of No- 
vember, fays fhe had then 28 guns mounted, 

Adrianus Pappagaay, the doétor of the Dutch bhip, fays fhe 
had 28 guss. Here then is fuch concurient teftimony of the increafed 
force of this veifel, that it is impoffible hot to admit it 5 and if admit- 
ted, itcarries with it the mo uncquivocal proof that the thip the Citizen 
ef Marfeilles, did encreafe her force of guns mowmed and prepared for ufe 
within the territory of the United States: —There was no politive ‘proof 
as to the new guu-carriages being atually carried on board ; neither 
wasAhere any of their being on board when fhe firit arrived. Mr. Har- 
rifon mentions the repairing of fome, and where old ones were rotten, 
the replacing them. If this was folely for thof: gums that were actually 
mounted at her arrival—] fee nothing azainft it—it could not be called 

aa 
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fat at Charlefton, en the 25th of Odober following. At that 
Term, the commiffioners having made return of their proeeed- 


ings, 


an augmentation of her force—neither is there any evidence fufficient to 
convince my mind that the crew of the Citizen of Marfeilles, at her going 
out wasincreafed, or ifincreafed, in any way that could be faid to infringe 
ourneutraliry. Though fome of the evidences fay they were not all native 
Frenchmen trom their language, yet they all agree that the ftrength of 
the crew were fo, the others were a mixture, there is no proof of any 
one American cittzen being on board, unlefs Quin wsa 3 as to other na- 
tions, [know of noright we have to controul their feamen, The 27th 
article of our treaty with Holland, which, by the 3d article of the treaty 
with France, in my opinion is confirmed to them alfo, admits the carrying 
away feamen or other natives or inhabitants of the refpective nations on 
board of any of their veffels, whether of merchandize or war. 

From a careful review of the evidence produced ia this caufe, it appears 
clearly to me that the fhip Citizen of Marfeilles, at her arrival in Philadel- 
phia, mounted only 12 guns and had orkhers, but the precife number is not 
efcertained, in her hold: that at the time of her leaving the river, fhe had 
26 or 28 mounted: That captain Chabert having been refufed permiflion 
to open new ports in Philadelphia, and declaring he did not wifh to in- 
fringe the laws, and having afterwards done fo within the territories 
of the United States, could not and does not plead ignorance as an ex- 
cufe. Whatever he did was with his ¢yes open, and being forewarned, 
he muft abide the confequences, 

It remains now for me to enquire jnto the law arifing from the forego— 
ing facts, and the power and duty of this court thereupon. 

There cannot be a doubt that if a profecution was inftituted again 
Capt. Chabert, or any of the perfons concerned in increafing, augment- 
ing, Or procuring io be increafed or augmented, the force of the veflel, 
under the act of June laft, but that a conviction muft follow. There 
a penalty of fine and imprifonment is declared, as a punifhment fo. 
a breach of the fovereignty and neutrality of the United Sates, and 
this by a municipal law of our own ; but what does the /aw of nation require 
further? Phavein the courfe of the laft fummer, delivered my opinion on 
this queftign fo fully in this court, that I need omly now repeat fome part 
of the law then laid down. Inthe cafe of Yanfomwerfus Talbot, 1 flated that 
this court, by the law of nations, has jurifdidtion over captures made by 
foreign veilels of war, of the veffels of any other nation, with whem they 
are at war, provided fuch veflels were equipped here, in breach of op: fovc— 
reignty and nentrality, and the prizes are brought ixfre prefidia of this 
country. By the law of nations, no foreign power, its fubjects or citi- 
zens, has any right to erect caftles, inlifttroops, or equip veifels of war 
in the territory or portsof another. Such acts are breaches of neutrality, 
and may be punifhedby fejzing the perfons and property of the offend- 
ers. Vefleis of war ft equipped, are ‘egal ab origine, and no prizes they 
make will be legal asto the offended power, if brought infra prehdia, The 
feizure and reftoration of fuch prizes are what the laws of neutrality 
juftly claim. You muft either permit both parties to equip in your 
ports, or neither, Should either equip without your confent, the /eaf# you 
can do, is todiveft them of the prizesthey may have thus //legally ta- 
ken, andreftoge them to the other party, or elfe permit them to equip 
alfo. This caufe and this decree were Submitted to the Circuit Gourt, 
in October latt, and there affirmed. An appeal tothe Supreme Court is 
ftill undetermined, but until this opinion is overruled by shat tribunal, 

hold myfelf bound to contider it as alaw*. 

I gave a like decilion lately, in the cafe of the fchooner Nancy, from 
a full conviction thet the principles I laid down formerly, were founded 
ea tee rules of prepriety and the laws of nations. 
ey * See Lulbot verfas Junfon, ant p. 
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ings, the Circuit Court, after a hearing, on thenew evidence, 


reverfed the decree ofthe Diftri€t Court. ———_— 


On the decree of the Circuit Court, the prefent writ of er- 
ror was brought; and the following faéts appeared from the 
evidence, and exhibits, tranfmitted with the record: 

The citizen of Marfeilles had arrived from Marfeilles, at 
the Cape, in the month of Fume, 1793, at which time fhe was 
armed, having ten port-holes on each fide of the’ main-deck, 
and a number of cannon in her hold. ‘It was foon afterwards 
propofed, to employ the’ veffel in carrying certain deputies of 
the Colony to France; and with that view, her warlike equip- 
ments were encreafed, and the Captain received a commiffion, 
figned in Parts, by the Minifter of Marine, but not dated, with 
an authorifation endorfed by Santhonax, the Civil Commiflary 
of the Republic, at the Cape, and by Petry, the French Conful 
at Philadelphia.* About 


* It may be ufeful to illuftrate this cafe, as well as to gratify curio— 
fity at a future period, to fubjoin a copy of the commiffion and endo:fe- 
ments, which are in thefe words:— 

* Copie de Ja Commiffion en guerre, du Navire le Citoyen de Mar- 
feille, Capitaine Viétor Chabert pour fervir de Commiffion pour le con- 
ducteur de la prize Hollandoife nommée Den Onzekeren Cap. Laurent 
Hertenfvelt venant de Effequebo et Demerary, allant 4 Middleburg. 


MARINE 
FRANCOISE 


Le Confeil Exécutif de la République Frangoife permet par ces pré- 
fentes au Cap. Pianche, de faire armer et equiper en guerre un bati- 
ment nomme Le Citoyen de Marfeille du port de goo tonneaux ou 
environ, actuellement au port de la ville du Cap, avec tel nombre de 
Canons, Boulets, et telle quantite de poudre, plomb, et autres muni- 
tions de guerre et vivres qu’il jugera nécefflaire pour de mettre en état 
dé courir fur les pirates, forbans, gens fans aveu et généralement tous les 
cnnemis dela République Francoife, en quelques liewx qu’il pourra les 
rencontrer et Jes prendre et amener prifonniers avec leurs navires, armes, 
et autres objcts dont ils feront failis ; ala charge par Je dit Planche, de 
fe confuriner aux ordonnancés de la marine ct aux loix décretées partes 
Reprefentans du Peuple Francois, et notamment a 1’ Article LY. dela 
Lo: du 3). Janvier, concernant Je nombre d’ hommes devant former 
fon Equipage, de faire enregiftrer les prefentes lettres au Bureau des 
Claftes du lieu de fon depart, d’y depofer un Role figné et certifié de 
Jui, contenant les noms, furnuins,age, lieu de naiffance et demeure des 
gens de fon équipage, et A fon retour, dt faire fon tapport pardevant 
\’ officier chargé de 1’ Adminiftration des Claffes de ce qui fe fera paffé 
pendant fon voyage. 

Le coenfeil Executif provifoire requiert tous peuples, Amis, ou Alliés de 
ja République Fiancoife, et leurs Agents, de donner au dit Plangne, 
toute afliftance, paflage, et retraite en leurs ports avec Jun dit vaiffeau, 
et les prifes qu’ il aura pu faire, offrantd’ en ufer de fnéime en parcilles 
circonftances, mande et ordonne aux Commandants des batimens de 
L’Etat de larffer librement paffer le dit Plauche avec fon vaiffeaw et ceux 
gu’ il aura pu prendre fur }’ ennemi, et de lui donner fecours et affiftance. 

En foi de quoi le-Confeil Executif provifoire de la Republique a fait 
figner les prefentes lettres par le Miniftre de la Marine et y a fait ap- 
pofer le fceau de la Republique. 


LisERTE EGALITE 


Donne 
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About the end of September, 1793 (a few days before her fai- 
ling) the had 28 guns mounted, 20 on her main-deck, 6 on her 
quarter-deck, and 2 on her fore-caftle. Her deftination, how- 
ever, being fuddenly changed, (the deputies taking another 
conveyance, and the commilifioners putting the veflc| in requi- 
fition, to carry 3 or 400 fick and wounded Frenchmen to Ame- 
rica,) an immediate alteration was made, and her warlike 
eqipments were rendered fubfervient to the accommodation of 
paflengers. A partition was made before the main-maft, the 
5 port-holes abaft, were planked up, to make room for paffen- 
ger’s births, the 5 fhutters were fixed to a correfponding num- 
ber of port-holes on each fide, the iron guns were removed 
where the fhutters had been put up, and wooden guns were 


fubftituted 
Donné a Paris le jour du mois de mil fept cent 
quatre vingt treize, |’ an de la Republique Francoife 


Signé, Monge a I’ original. 
Par le Miniftre de la Marine. 
Signé, Cottrau a I’ osiginal. 
(AU DOS EST ECRIT.) 

Nous, Leger Felicité Sonthonax Commifaire Civil de la Republique, 
délézué aux Ifles Francoifes de L’ Amérique fous le vent pour y retab- 
lir |’ ordre et la tranquillité publique. 

En vertu des ponvoirs qui nous ont été délégués par la lettre du Mi- 
niftre du 13. Qbre. 1792 en confequence de la Joi du méme mois. 

Permettons 4 Planche d° armer en courfe et couric fur les ennemis de 
la Republique Frangoife en quelques lieux qu’ il pourra les rencontrer. 
La prefeute bonne et valable, a la charge par luide fe conformer en tous 

oints aux ordres du Confeil Executif de la Republique et 4 toutes les 

oix Maritimes non abrogées et notamment a celle de 1681. 

Fait au Cap le 30 Septembre 1793, L’ An 2eme. de la Repulstique. 

Sigué, Sonthonax 4a |’ original. 
Par Je Commiffaire Civil de la Republique 
Signé, Gault a |’ original. 
S. adjt. de la Con, Civile, 

Je fouffigné Jn. Bre. Petry, Conful de la Republique Fran;oife a Phi- 
ladelpbie, Etat de Pennfyivanie, certifie a tous ceux qu’ il appartiendra 
que le citeycn Antoine Francois Planche dgnomme dans la préfénte 
lettre de marque, eft refté dans cette villeet quele Gapne. Victor Cha- 
bert le remplace pour commander le navire Le Citoyen de Marfeille, 
Permis 4 1ui en confequence de f’ en fervir contie les enaemis de la Ré- 
publique, ainfi que pour fe rendre dans un port de la dite République. 

En foide quoij’ai délivré ces préfentes aux quelles j’ ai appofé le 
feel confulaire, le vingt fept Vendemiaire L’ An 3me. de la République 
Fiancoife une et indivifible. 

Signé, Petry a 1’ original. 

Je foufigné, Capitaine du mavire armé Le Citoyen de Marfeille, ai 
délivréla préfente copie de macommiflion en guerre, pour fervir feule- 
ment de conduite de prife au Cen. Jean Michel, Conducteur de la prife 
Hollandoife DeneOnzekeren, venant d’ Efequebo et Demerary, dont 
étoit maitre Laurent Harteenfvelt du Port et Havre de Middlebnrg, et 
ha dite prife faite par moi fouffigné Capne. du dit navire arrive a la hau- 
teur de 28 dégrés 5 minutes de lattitude Nord et 62 dégrés 20 minutes de 
Jongitude Occidentale, Meridien de Paris—Fait en mer a tord de mon 
navire armé le 26 Brumaire |’ an 3eme. de la Republique Franzoife une 
etindivifible, (16. 9bre, 1694. V. Stile.) 

Signe, Chabert, fur la dite Copie, 
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fubftituted; fo that on the whole, fhe had, externally, an ap- 
pearance of the fame force, that exifted before the alteration, 
namely, 12 iron, and 16 wooden guns mounted. The number 
of iron guns in her hold, when fhe left the Cape, was from 12 
to 16. ‘On her approaching the American coaft, fhe dif- 
mounted fome of the wooden guns, for the conveniency of 
heaving the lead, and depofited them in the hold, leaving only 
io irom guns on the main-deck, and 2 on.the quarter-deck. 
When fhe arrived in the bay of Delaware, fhe was taken for 
a veflel of war, with a compleat tier of guns on each fide; and 
the official certificates of the furveyor and infpeétor of the port, 
(though there was fome apparent, but no real, difference be- 
tween them, as the one referred to the actual armament of the 
veffel, and the other included the guns difmounted) reprefented 
her as arriving with 12 cannon mounted, anda humber of can- 
non in her hold. Soon after her entering the port, the Captain 
applied to a fhip carpenter to open the port-holes, which had 
been fhut up at the Cape; but, having confulted the Governor, 
he declined to do that, or any other thing, which was calcu- 
lated to augment the warlike force of the veflel. She was, 
however; difmantled at one of the wharves, 24 guns were 
landed from her, two remained in the hold, and two were lafhed 
to the fore-caftle; and, in the courfe of her general repairs, the 
itate-rooms were knocked down, the veffel was caulked all 
over, her old gun-carridges were repaired, fome new gun-car- 
riages were made, by her own carpenters, in the room of an 
equal number of old ones, that were broken to pieces, the eye- 
bolts, for fixing the gun-tackle, were taken out and re-placed, 
and fhe was furnifhed with a new maft. The veffel failed from 
Philadelphia, publicly, at noon, and gave three cheers on her 
departure. The officers of the port, and feveral other witnefles 
declared, that fhe departed in the fame apparent ftate of warlike 
force, as fhe exhibited on her arrival: the fame number of guns 
being mounted, and the fame number depofited in her hold.— 
Two witnefles (of very doubtful credit) declared, that on her 
paflage down the river, fhe took on board, fwivels, gun-car- 
riages, and mariners; that they affifted in opening the port- 
holes, that very few real Frenchmen belonged to her crew, and 
that part of them were enlifted in Philadelphia. But other 
witne fies declared, that the veffel only re-placed her wooden 
guns in the river; that although fome of the crew joined her 
below, it was cuftomary to do fo; and that the crew confifted 
principally of Frenchmen, though there were men of a variety 
of nations on board. After the veffel had left the capes, fhe 
began immediately to open all the port-holes, and to mount the 
guns that had been depofited in the hold. She was vifited by 
an American fhip, while thus employed; and all her guns were 


mounted, 





1796. 
ayn 








296 Cases ruled and adjudged in the 


1796. mounted; at the timie of her taking other prizes; the Captain 
L-v~ of one of them reprefenting, indeed, inva proteft, made ex parte, 





that fhe mounted upwards of 30 guns; and the American vi- 
fitor ftating, that the gun-carriages had been juft painted, and 
were, together with their tackle, apparently new. 

The cafe was argued, by E. Tilghman and Lewis, for the 
Plaintiffs in error, and by Jngerfoll, Dalla:,and Du Ponceau, 
for the Defendant. 

By the former, it was contended, that the veffel had not a 
competent, legal, commiffion ;- that the force of the veffel was 
augmented in the port of Philadelphia, by encreafing the num- 
ber of her guns, and gun-carriages, by opening new port-holes, 
and by enlifting American citizens: and, that.even, if the facts 
were doubtful, as to all the other points, it was incontroverti= 
ble, that new gun-carriages had been fubftituted for old ones, 
which was an unequivocal alteration and augmentation in a 
matter folely applicable to war. 

By the latter, it was anfwered, that the commiffion was va- 
lid; that in point of fact, there was no evidence of any aug- 
mentation of the force of the vellel, by cannon or mariners ; 
that the fubftitution of new, for old gun-carriages, was-a mere 
re-placement, not an augmentation of force; and that, in point 
of Jaw, an augmentation of the force of a French fhip of war, 
within the jurifdiction of the United States, is not fufficient 
(according to our municipal law, or to the law of nations) to 
annihilate her warlike character, and to deftroy the conven- 
tional right of afylum for herfelf and her prizes. 

After confideration, THE COURT were unanimoufly of opi- 
nion, that the decree of the Circuit Court ought to be affirmed; 
but the Judges did not affign their reafons.* 

The decree of the Circuit Court affirmed. 


® Sce po. Moodie werfus the Phabe Anne. 
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tiony” + thee gah eur arcncil a d equipped i 
United States, in violation of the aé& of Congrefs : ae in oe 
thefe decifions the parties acquicfeed. 

But a third hed Ween ined agaio the pri- 
vateer, in which the Diffria A filed, ex officio, an in- 
formation, ftating “ that Aguila » Marthal of the faid 
diftria, had feized to the ufe of the United States, as forfeited; 
a certain fchooner, or veflel, called La Vengeance, with her 
tackle, apparel, sud furnfeare; the p y. of fome perfon, 
or perfons, to the faid Attorney 3 for that certain 
cannons, mufkets, and ven Seda to ais 2 cannon, 20 
mufkets, and 50 bexes of gun-powder, were between - the 
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and of May; 1794, and the"22d of May, 179 795%. exported in 


States, to wit, 
from San - Hook, in t of New Ferfey (that is to fa 
‘from the x of New York in ied New es diftri&t) to of. 
reign country, to wit, to Pért-de-Paix, in the ifland of St. 
Domingo, ” in the Weft-Indies,.¢ cats the prohibitions of 
the aét, in fach cafe made and ”* &e > Ane “sped 
judgment of forfeiture accordingly. is filec 






half of the owners of the p r, denying the x pe c 
cannon or mufkets; and dlleds that the 
tuted part of the equipment of the Szmi/lante, a “fri te belong- 


ing to the Republic of France, and had been taken ee her and 
put og board the privateer, to bé carried to Port-de- Paix, by 
order of the proper officer of the faid Republic. It was, alfo, 
alledged, that the fchooner, after her arrival at Port-de- Paix, 
was Fon na fide fold to one Jaques Rouge, a citizen of the French 
Republic, in whofe claim was inftituted.  ~ 

After argument, the Distrrer Jupce decreed, that the 
fchooner fhould be forfeited; but, » appeal to the Circuit 
Court, the decree was_ reverfed, and J ‘CHACE certified 
that the judgment of reverfal was fou ‘on the’ following 
facts :—* rit. That from #8 t6 20 mulkets, were carried inthe 
faid fchooner La Ves ? Le Saree lint April, 
1795, from the United Stz , Wat Todi ) Couin- 
try, to wit, to Pert-de-Paix, de-Paix, in that 
fuch mufkets were the privace a nay pallens 
wrens = oP Adele 
and not merehandize.=2d. “ That upwards’of 40 
boxes of zon-polgder re caatich Mp ee Ghd at eter the 
faid United States, in the faid fehooner'to Port-de- Paix, afore- 
faid: But that fuch was taken from on board the 
Semilliante Frigates | nine harbour of New York, was a 
part of her equipment asd ioe, 2 oe ever to have been land- 
ed in. the: taidUusteds ecu ‘was'catried out for the ufe of 
the French Republic, was delivered’ to the commander im 
chief at Port-de-Paix—and was not exported by way of trade 
or merchandize.” 

From this judgment of the Circuit Court, a writ of error 
was brought op behalf of the United States, the general errors 
were afligned, and the Defendnat in error pleaded in nulla A 
erratum. The iflue was atgued on the roth of Auguft, sh 






Lee, Attorney General of the United States, for the Plain 
in 


* The information was founded on the att of Congrefs, paffed the 22d 


May, 1793, prohibiting for ene year enfuing, the exportation of nrms 
afid ammunition. 
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in error, and by Du Ponceau, for. efendant-* but no 
exception sas Mikeny by the former, in refetence,to the merits Wey 
| ee tp ae ar fale 

¢, Attorney ( >There are two grounds on which 
this writ: of -ecnbr is et ported —rft, That it, i- 


chi nent of the Diltdt @aur rt 
ni ufes et That everif it coulc 
| it, it is not a {uit of mir 
jurifditic cee ee the hes ~ourt 
manded it to be tried by a jury in ‘Diftri& Cor 
1ff, Point. All caufes are either civil or 1 ites “ 
is a criminal eaufe, as on ' Pion ay pro- 
fecution, as on account of the mater charge Th infra 
ogee aah proceeding aegis nee ith cri- 
Sen rere eee se eer 








touching matters of 
touching. the | ‘punifhment < i 3 Li. 
Now, cegenne.ol suk United States is mot a 

in this cafe; nor would the Court of, Exchequer | 


fome crime, that has been committeds i 
that the procefs.afed to enforce the claim 
nomination, be, in fact, a crimynal. 3 and, in alk crimi- 
nal caufes, whether the trial is by a jury, or otherwife, the 
judgment of the Diftri€t Court is penal. {uits 
have fometimes been conftrued civil aétions 5 it has only been 
done where individuals have been concerned, and, in ene 
inftance, to admit the teftimony of a Quaker, on affirmation ; 
but.none of the exceptions to the, general ‘pes will reach the 

prefent cafe. 1 Wills 125.2 Stra. 1227. Cow ip. 382. 
2d. aay The gth fection of the judicial aa declares, that 
tama. ithe 


* The cafe having been opened, and fome general sibaipice ftated 
by the Attorney General on a preceding day, the Court were led to fup+ 
pofe that he did not mean to enter into op arsine difeuffion, and 
declared an opinion ; but being afterwards informed, that, en account 
ef the importance of the fubjet, a further awument Was expected 5 
they gave this opportunity 
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in the Diftri& Courts, in’ ail 
of and Maritime jurif- 
diction, fhal) be by. ry.” if there are criminal caujes of 
Admiralty and Maritime . ju 
within the « 
criticifm is not _infifted upon; 4 
hot, ‘in amy fenfe, be deemec 
and Maritime jurifdiétion, Th 
rniralty and Maritime rifdictic 
fuch ‘as. were, . nt \ 
gland, at the period of € 
a fimilar cafe be conf 

“ admiralty caufes po 

“ and not within thei 
106... And ‘Coke 
is out of the’ jurifdic 
jurifdiétion of ead 

charged is that ‘of -e 
United Stotes ta Port-de ‘The 
a t etna the -ftatute, w 

een 4 ib an ‘ad¥ of: ex, rtation, f 

term, © miuft. be comm enc ‘he 3 i -on. ‘land, 
and » md ‘authorit ipsa pes othe - 

cannot ¢ site ju! 
ceive arms and ‘a 
the United Stat 
therefore, origi 
and Maritime. juri 
be a civil mau 
Te cee 
prefs adopts in 
the ste ey ie 
ectually esllegting 2 | 
f. 67.) ‘whieh di reer @ claim * 
procecdto hear and ajvoes? ecaule 
there is nothin ovifior t can a. 
cludes jaa any re than in the form of 4 commulho! 
of Oyer‘and Terthings, rers the Judges.“ 
aud determine,” and.yet they aieeaye bos: and determine, as to 
the facts, through theshediumof ajury'; nor does the mere in- 
ftitution of 'a new! mode of: proceeding ‘neceflarily. refcind and 
annul, every pre-exifting procefs applicable to the | fame fubject. 
If, upon the whole, there has been a mis-trial, and a reprefenta- 
tion fhoula'be -prefented to the proper department, the forfeiture 
would not be allowed to enrich the Treafury 5, but as a judicial 
queftion, it is‘more proper that the error fhould be judicially 
correGted. - The Cirentt Court ought t ‘to have remanded oe 
ees cau 
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caufe tothe Diftri& Court, taken ineither of Rees itex- 17 
hibits, if,it-was acriminal caufe, ftriétly Spe tought to 4 
have been remanded,, becaufe it had not been eri ys a jury, 


and becaufe i ET ah Diftri& Cou he ‘in fuch cafe, 


' liralty or Ma- 
ncn jurifdition, ret 1, becaufe, i in 
uch eafe, the iflue 
cafe, BS ay civil, this court. ieee 
and efficient controul over the judgme ints ‘and ot 
Circuit Court... eT 
Tue Cuier Justice informed the Pathol 
























as the court did not feel any. reafon ing on, 
which they had He ae opening t Netaate ; ond d dif. 
penfe with any fu ment; and on the 1th of Augu/, 


he pronounced the sfallowing, ju judgment. ' 
y THE Court. Weare perfectly fa fatisfied 
points that have been ay itated i in this caufe. In| 
we think, that it is a Admiralty 
digtion. ‘The exportat of soe : 
the offence ; and.e: 
Tt ap ! 
at Sandy He 
water. 
it is a civi 
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Corrow Raaee “y" Lamy verlus WALLACE. 
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RIT of Error to the Gireit Cur for the Diftri of 
Georgia, to remove: the s and decree in an 
Admiralty Caufe.- “At the laft Term the n of the Circuit 


Court had been affirmed, with: * =o la inion of 
the Court, windecoonee tl ges fhall be allowed on 


the meres Le 0 prefen 
it appeared, that the ow “and all the 
of the premifes ” 
















es and cofts Shathancethen awarded 
that arch ge Court -reftitution, “and 
that the Defendants do pay all'the expences of this fuit ; ” and 
that the Circuit ¢ a the Decree of the Dittriat 
Court generally. “When the Decree of the Circuit Court was 
affirmed here, the Counfel for es Plaintiff faggefted, that he 
was entitled to damages, and urged-t Roster ts farittvons fore 
mode of afleffing them. Th vprepohitic yhawever, was reje 
ted ; and; therefore, the Plaintt Error applied to the 
cuit Court, where the profiding Jud, peed vor of appbine- 
ing Auditors; but the Diftri&-Judge i from the opi- 
nion. Under thefe circumftantes, 3 Plaintiff in error, with 
notice to the Defendant, ngaged fome refpectable citizens to 
| ages; and his counfel, Reed (of South 
Carelina) now ‘Offered? their-cettificate "as the meafure proper 
to be adopted by the court ;' urging, that if the proceeding was 
deemed irregular, further time might be allowed, to afcertain 
the proper remed¢ for an evident right*. 


Du Ponceau 


* Parenson, Jufice.. Do you mean to go out of the record to prove 
your damages; or is your eftimate of damages founded npon what ap~ 
pears on the record itfelf? 

Reed. ‘The record does not thew the extent of our damages, though 
the decree will entitle us to recover the full amount. We with, there- 
fere, by matier dehors the record to afcertain that amount. 
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Du Pénceau, for the Defendant. in’ ertot, infifted, that the 
queftion of damages was exhibited on’ the libel ; and that the 
pod of the Di oe amounted ae ion of the 
claim. Damages cannot be included in the “expences,” 
which is fynoniradially-and indifcriminately wfed, in the civil 


law, with the words cofts and charges. Clark. 15. 17. 87- 
Flayet 87. But the caufe now comes before Why & on an 


court 
afignment for error, that no refationaey P al been 
awarded ; aplea in nulle eft erratum, an ch iffue was join- 
edy and upon that iffue, there is a general affirmance ofthe 
decree below. The proceedings, therefore, are comy . , and 
the jurifdiétion of the court expended, as toevery thing brought 
into controverfy upon the record. But on principle, independ- 
ent ef the peculiar ftate of this caufe, the court has not a pow- 
erto award general damages. “The damages {poke ) of in the 
23d and 24th fections of the judicial i, ( vol. Swift?s Edit. 

eae 
































p- 63.) can only apply to damages for e 
the writ of error : It does not 
and decree for general damages ; nor 
ceeding im rem, but only cafes, in which’ 
given by the inferior court. Befidesy if ¢ f 
ror has fuffered any extraordinary damay es, for which 
not, at this time, anv redre(s, it muft be imputed to his: 

fault. The decree of the Ditriét Courr being in his favour, 
he mighthave applied for immediate reftirution of the proper- 


iS 


ty on giving fecurity; or he might have claimed @: 
and report upon the amount, the Defendar 


been to intereft upon it, if the ultimate decree 
court was in his fayour, or, if the court below had r 
claim ef ¢ s, there might have beema crofs z 

the point would have been brought 


preme Court, upon a ‘writ of error to re 
decree ; andl Prev ealihed toda pronoun 
have been regularly remanded to the CireuitCou: 
damages, under the 24th /ec?ion of the judicial act. Ev 
deed, if the Circuit Court had awarded damages, without af- 
feffing the amount, this court muft have retnanded the’ caufe. 
But how can the Defendant be allowed to claim® general da- 
eson a writ of error brought by his antagonift; and in op- 
pofition to which, he is fo far fromalledging there wasany er- 
ror in the decree below, that he merely prays for an affirmance? 
And yet, to grant the claim, is, in effeét, to reverfe fo much of 
that very decree, which he thus prays cor ag igh affirmed, 
asdoes not allow, and affefs, general damages in his favour. 
The affeffment of damages, ® a matter peculiarly delicate. In 
the court below the fourees of informationare eafily — 
uf 
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it the enquiry, if atiall tol c- 
Wits, ‘the worft mode of judi- 
3 does not occur, when 
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cial wel ion. T 


nothing is left for this , but to calculate the intereft 
on the fum previoufly a B-aicertsined by the competent 
tribunal*, | : 
advifement, T sT1ce delivered the dpi- 
nion of THE COURT, at a t, or decree, was 
affirmed, on a writof hates no allowance of da- 
mages, but for: the: delay 5 and, ‘teresa te following order 
was made in this caufe: 
By tHe Court. Ik is ordered, that the Defendant in er- 
ror recover as damages againft the Plaintiff in error: the fur of 
















3,515 dollars and +e cone 
and 55 cents, the 


g the interefton 34,841 dollars 
Seehof efales of the bri ye and 
te nich tid of May, 1795, the date ~ swap 
ireuit irt inthe faid> caufe, ‘deing 1 year, 3 months 
ee te of & a t per annum: And, alfo; that 
afin do pay he ‘cofts accrued in this ‘caufe 

Sauk the laft term. | “is awarded to car- 


* sREDELL, fi 3 
low vs, 
efit of the Plaini 


1¢ appears fF, 


D t in 
CHASE, 
beyond the, 
was the Bigs ra 
Paterfon, % 
cither ade pilther : 
decilior of the Court arofe and a b- 
ways, however, ent d. til) it 
 Owrpeaimencks oath emedy, to remove Y i ‘ 
remark, 1¢ other Counfelemplo: red (ewan a, 
for the Plaintiff in an crfell for the Defendant in error) lefc 
the general queftion of iges, to the n the argument, already 
tated, and entered into a difcaffion ee € regularity of the procefs 
by which the caufe had heen removed. pelt HM jcare et ales. Daw- 
*hye - Fennings et ale rs ile Peftaoun sane 
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HunTER verfus FArrFax’s Devifee. 


Y order of the court, a letter from the Plaintiff in error, 

dated the 2gth of ‘fuly, 1796, and direéted to the Clerk, 
was read. The letter ftated, “ that the Plaintiff had employ- 
ed Mr. Campbell, of Virginia, to argue the caufe; that on the 
25th of Fuly, he was informed, that Mr, Campbell had died'in 
Richmond, on the 18th cf the fame month; and that, being 
left without counfel, in confequence of this event; he prayed the 
caufe might be continued till next term.” 

Lee and" Ingerfoll, in obje€tion to the requeft, ftated, that, 
from the nature of the eaufe, delay would be worfe to the De- 
fendant in error, than a decifion adverfe to his claim ;. that the 
Plaintiff ought always to be ready for trial; that there had been 
fufficient notice of Mr. Campbells death, for engaging the af- 
fiftance of other counfel; that the ezfe depended entirely on 
the. record, might yet be confidered by counfel, fo as to obtain 
a decifion during this court, and thet it had already been poft- 
poned one term, at the inftance of the Plaintiff in error. 

But, py THE couRT :—In all queftions of this nature, we 
muft be governed by a found difcretion; in, order to prevent, 
on the one hand, an unneceflary procraftination, and, on the 
other hand, to avoid an injurious precipitation of trials. In the 
prefent inftance, we think there is a fufficient foundation laid 
before us, to juftify our granting a continuance ’tiJl the next 
Term. If the caufe were now to be taken.up, it muft be heard 
and decided ex parte. It is true, that counfel might even 
at this time be employed, fo as to admit, perhaps, of an ar- 
gument before the court rifes; but it is reafonable, that in a 
caufe of fuch magnitude,* the counfel fhould have an oppor- 

tunity 


* The Attorney General ftated the point in controverfy to arife of 
thefe facts: Lord Fairfax was a citizen of Virginia, amd died in the year 
1780 5 


Vox: IIL. Rr 
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1796. tunity to inveftigate the principles, and to confider the autho- 
—r~— rities connected with it, out of term, and unencumbered by 





the preflure of the current bufinefs of the court. 
Let the Caufe be continued. 








ARCAMBEL verfus WISEMAN. 


HE decree of the Circuit Court, for the Diftric of 

Rhode Ifland, was affirmed in this caufe, without argu- 
ment, the principal queftion, which it involved, having been 
juft decided upon the difcuffion of another writ of error. It 
appeared, however, by an eftimate of the damages on which 
the decree was founded, and which was annexed torthe record, 
that a charge of 1600 dollars for counfel’s fees in the courts 
below, had beeen allowed ;. to which Coxe obje&ted; and In- 
gerfoll contended that it might fairly be included under the 
ideaof damages. But 

By tue Court :——We do not think that this charge ought 
to be allowed. The general practice of the United States is 
in opofition to it; ie even if that practice were not. ftrictly 
corre in principle, it is entitled to the refpeét of the court, 
till it is changed, or modified, by ftatute. 

There are feveral ways in which the charge may be ex- 
punged: but we recotamend, as, perhaps, the eaficft way, that 
the counfel for the Defendant in error, fhould enter a remitti- 
tur for the amount. 

, A remittitur was accordingly entered. 
Moopts 
1780; having made a will by which he devifed certain lands in that 
ftate, to the Defendant ip eiror, who then was, and ever has been, a 
Britifh fubje@, refident in Great Britain. The queition is, whether be- 
ing thus an alien, the Defendant in error can take and do/d the lands by de- 
vife? And, it will be contended, that his title is completely protected 


bythe Treaty of Peace, concluded tetween the United States and Great 
Britain, in the year 1783. 

Cuasr, Yufiee: Lrecolle®, that in Harrifon’s cafe, a decifion in favor 
of fucha devifee’s title was given, by a court in Maryland. It isa 
matter, however, of great moment; andowghtto be deliberately and 
tinally fertled. 
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Moonie verfus the Ship ALFRED. 


HE allegation in this cafe, as fupported by the evidences 

was, that the privateer, which took the Britifh prize in 
queftion, had been builtin New Yor 4, with the exprefs view of 
being employed as a privateer, in cafe the then exifting contro- 
verfy between Great Britain and the United States fhould termi- 
nate in war; that fome of her equipments .were calculated for 
war, though they were alfo frequently ufed by merchant thips ; 
—that the privateer was fent to Charleffon, where fhe was fold 
toa F BEE 3 citizen ;—-that fhe was carried by him to a French 
ifland, where fhe was completely armed and equipped, and 
furnifhed with a commiffion;—and that fhe afterwards failed 
on a.cruize, during which the prize was taken, and fent into 
Charlefton. 

Reed, for. the Plaintiff in error, contended that this was an 
original conftru€&tion or out-fit of a veflel for the purpofe of 
war; and that if it was tolerated as legal, it would be eafy by 
collufion to fubvert the neutrality of the United States, and 
involve the. country in a war. 

Tue Court, however, without hearing the oppofite Coun- 
fel, direéted 

The Decrce to be affirmed. 
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OLNEY verfus ARNOLD. 


HIS was a writ of error on a judgment given in the Su- 
perior Court of Judicature, court of aflize and jail deli- 
livery, for the county of Providence, in the State of Rhede Ifi- 
and; and the cafe, appearing on the record, was as follows :— 
Olney, the Plaintiff in errqr, was the collector of impofts for 
Rhode Ifland; Arnold, the Defendant in error, was ‘owner of 
the fhip Neptune; and a citizen of the name of Dexter, as the 
declaration alledged, was owner of the cargo of the fhip ; 
which arrived from Surinam, at Providence, about 4 o’clock 
P. M. on the 6th of November, 1792. On that day, the par- 
ties applied for a permit to land the cargo, and offered bonds to 
pay the duties; but the colleétor refufed, or neglected, to ac- 
cept the bonds and grant the permit. On the 7th of Novem- 
ber, a fecond application was made for a permit, and bonds, ac- 
tually executed, were tendered for the payment of the duties ; 
but the colleétor again peremptorily refufed to accept the 
bonds, or to grant the permit; in confequeuce of which the 
veffel, with the cargo on board, remained at a heavy expence 
from the 6th to the 13th of November ; and Arnold \aid his 
damages at £200. ' 
' Olney, the Defendant in the court below, pleaded that by the 
art fection of the act of Congrefs, paffed on the 4th of Zugu/t, 
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1790, “to provide more effectually for the collection of the 179%; 
duties, &c.”’ it is declared that all duties on goods, wares and) =e 


merchandize imported, fhall be paid, or fecured to be paid, be- 
fore a permit fhall be granted for landing the fame:” and that 
“no perfon whofe bond for the payment of duties is due and 
unfatisfied, fhall be allowed a futtre credit for duties. until fuch 
bond fhall be fully paid, or difcharyed ;” that on the 17th of. 
Fanuary, 1792, Arnold being indebted for duties, gave a bond 
for the amount, payable on the 17th of May, enfuing ; that on 
the sth of November 1792, the term for payment-of the: bond 
was elapfed, but the fame then remained unpaid and undif- 
charged ; that /rnold was the real owner of the cargo, but had 
fraudulently transferred it to Dexter, in ordet to obtain acredit 
at the Cuftom-houfe; that, though Dexter had tendered a bond 
on the 7thof November, it was reje&ted by virtue of the 
recited a&t of Congrefs; and that a permit had been refufed 
until the duties: of the cargo were paid, or Arnolds old-bond 
was difcharged. 

‘Fo this plea the Plaintiff below demurred, and affigned the 
following caufes of demurrer: rft, Becaufe the matters contain- 
ed in the plea might be given in evidence, if at all, under the 
general iflue; and they amount to no more than the general 
iflue- 2d, Becaufe the plea ftates the property of the cargo to 
be in Arnold, and does not traverfe the property of Dexter 
therein. 3d, Becaufe it does not appear that the old bond giv- 
en by Arnold was unfatisfied after the 5th of November 1792. 
4th, Becaufe the bond given by Arnold was for his own proper 
debt, and the bond tendered by Dexter was for his own proper 
debt: And 5th, becaufe the plea is inconfiftent, uncertain, not 
iffuable, and wants form. 

The Defendant joined in demurrer: and, thereupon, the 
Court of Common Fleas, for the County of Providence, decid- 
ed that the plea was afufficient bar to the action; and, in De- 
cember 1792, gave judgment for the Defendant accordingly. 
From this judgment the Plaintiff appealed to the fuperior court 
of judicature, where it was adjudged, in December 1794, that 
the plea in bar was not fufficient; and the caufe was remitted 
to the County Court for trial. On the trial, the Jury gave a 
verdict for the Plaintiff, damages £13 5/. with cotts: and the 
Defendant below brought the prefent writ of error, to remove 
the proceedings into the Supreme Court of the United States ; 
the conftru€tion and validity of the aét of Congrefs, under 
which the Defendant jutftified, being involved in the decifion of 
the State Court. Conffitution of the United States, art. 4. /- 
2. Laws of the United States, 1 vel. p. 63. f. 25. 


Two 
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Two leading queftions were made in this cafe? ft, Whe- 
ther the plea was a fufficient bar to the action ?—particularly 
onthe ground of the third caufe afligned upon the demurrer ; 
as the Defendant only alledged Arneld’s old bond to be unpaid 
ou the 5th of November, whereas he admitted a tender of a 
bond for the duties on the 7th of November. And 24, -Whe- 
ther the fuperior court, on whofe. judgment the writ of error. 
was brought, or the General Affembly, was the higheft Court 
of Law or Equity of the State of Rhode Ifand, in which a 
decifion of the faét could have been had ? 

The firft queftion was argued at the laft term, by Pringle 
and Dexter, for the Defendants in error, and by Lee, Attor- 
ney General, for the Plaintiff in error: but THE CoURT de- 
claring it to be unnecefiary to give any opinion on the princi- 
pal cafe, till it was decided, whether the record was regularly 
before them, directed the fecond queftion to be difcuffed at the 
prefent term; when Lee, Attorney General, again argued for 
the Plaintiff in error, and Ingerfoll for the Defendant. 

The Attorney General, in contending that the writ of error 
was well brought, ftated, that there could be no doubt, that 
this court had jurifdiGtion iri the prefent caufe, as it appeared 
upon the record, that the conftruéction of an act of Congrefs, 
under which the colleGor juftified, had been drawn into quef- 
tion, and no other error could be affigned. _ He faid, that there 
were two obvious reafons, why the Legiflature of Rhode Ifland, 
could not be confidered as the court contemplated by the law : 
for, in the firff place, it muft be a court of law or equity*, in 
which a decifion of the fuit could be had. A decifiun imports 
a final determination between the litigants; and not a partial 
adjudication, which fettles one point of the controverfy, and 
refers the reft to another tribunal. Though, therefore, the Le- 
yiflature fhould be vefted with an pauitable power, to examine 
the proceedings of a court of law, and, if it thinks proper, to 
direct a new. trial; this cannot be regarded as conftituting a 
court of law, within the meaning of the act of Congrefs. But 
in the fecond’ place, it muft be a court of law or equity, from 
which a writ of error could be obtained. The 25th fee. of 
the judicial 2& requires, that the citation without which, a 
writ of error cannot be available, fhould be figned by the Chief 
Juftice or Judge, or Chancellor of the court, rendering or pafs- 


ing 


* Erswortn, Chief Jufice. As this isa queftion of law, it is not ma- 
terial to enquire, whether it was the fuperior court of equity. 

+ Case, Juftice. The citation may likewife be figned by a juftice 
of this court. 

Ler, Attorney General. True; but the act contemplates giving an, 
aiteruative to accommodate the party. 
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ing the judgment or decree complained of ; and no fuch officer 
is a conftituent part of the léegiflaturet. The jurifdic« 
tion of thé general aflembly in matters of law, depends on an 
act of their own body. Laws of Rhode ifland, p.t 


But 


} The att is im the following words : 

“¢ An att directing the method of preferring petitions Unto the gencral 
affembly, and of acting thereon. 

Be it enacted by the general aflembly, and by the authority thereof 
it is enacted, that whenever any perfon or perfons fhal} prefer a petition 
to the general aflembly, praying, that any judgment, rule of court, or 
determination whatever may be fet afide, and that execution may be 
ftayed, he orthey fo petitioning fhall, at leat three weeks before the 
‘eflion Of the general.affembly to which fuch petition fhall be preferred, 
deliver and lodge his or their petition in the fecretary’s office yand giving 
bond in the faid office with oue fufficient furety, in fuch fum as he, the 
fecretary, confidering the nature of fuch fuit or executions fhall think 
meet: the condition of which bond fhall be for the payment of all law- 
tul coftsamd damages, which the adverfe party fhall fuftain by means of 
preferring fuch petition; and, that thereupon, the fecretary fhall iffue a 
citation, for the adverfe party to appear (if he or they fhall think fir) at 
the feilion of the general aillembly, to which fuch petition fhall be pre- 
ferred, te fhew caufe why fuch petition fhould not be granted ; and the 
adverfe party fhall be ferved with fuch citation, and acopy of fuch pe- 
tition, by the fhe riff of the county, or his deputy, where he or they 
may dwell, ten days at leaft before fuch feffion of the general affembly ; 
and if {uch perfon or perfons cannot be found Ivy the fheriff or his depu- 
ty, then, the leaving a copy of the petition and citation at the ufual 
place of his ortheir abode, fhall be deemed a good feryice ; and the 
theriff or deputy fhall make return of all his proceedings to the clerk 
of the lower houfe, at the firft opening of the general affembly. And 
that when any petition fhafl be called for trial, if there be not a proper 
return made by the fheriff or his deputy, that the adverfe party hath 
been duly notified as this at requires, fuch petition fhall be immediately 
difmiffed. 

’ And be it further enaéted by the authority aforefaid, That when any 
petition fall he received by the general aflembly, the granting the 
prayer whereof may by any means relate to or concern the intereft, 
property, ov character of any other perfon or perfons whomfoever, that 
in fuch cafe every fuch petition fhall be referred to the pext feflion of 
aflembly, and the perfon or perfons fo petitionipg, fhall within ten 
days after the rifing of the affembly, give bond in manner as afore 
directed; and all perfons fo concerned fhall be duly ferved with a 
copy of fuch petition, and the vote of aflembly thereon, and be cited in 
manner as aforefaid 3 and if the perfon or perfons fu petitioning fhall 
neglect to give bond as aforefaid, then fuch vote or order of the Gene- 
ral Affembly referriug fuch petition, fhall be void and of no effed. 

And be it further enadted by the authority aforefaid, That at the be- 
giuning of every feflion of the Gencral Aflembly, a time fhall be 2ffign- 
ed for the hearing and determining all petitions pending before thein; 
and the Clerk of the Lower Houfe {hall make a docket ofall fuch peti- 
tions in the fame manner as the Clerks of the Courts of Common Pleas 
do of actions, always noting in the margin the time when each petition 
was filed or received; which decket fhall be fet up in view inthe Houfe 
where the Afeimbly fhall fit, with a note at the bottom thereof, of the 

tines 
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1796. But, however extenfive this power may appear to be, it is 
ene wholly of an equitable kind. ‘Phe Legiflature may, like a Chan- 
cellor, review the determinations of the courts of law, and di- 

re& the iflue to be again tried; but it is not itfelf a court in 

which 


time appointed for their, being heard: That each petition shall be cal- 
led for and devermiued in its proper courfe as it ftands upon the dock- 
et; and if the Petitioner being called, doth not appear, his petition 
fhall be immediately difmifled, but if he doth appear to enforce his pe- 
tition, and the refpondent upon being thrice called, fhall not appear, 
the prayer of the petition fhall be granted, if the fame be reafomable. 

And be it further enacted by the authority aforcfaid, That no peti- 
tion fhall be received by the General Afflembly, except the Petitioner 
thall pay the fees eftablifhed by law ; and that the fame coftsbe al- 
lowed and taxed upon petitions preferred to the General Affembly, 
in all refpe&s and in every particular as are allowed by law, in cafes 
before the inferior Courts af Common Pleas; and the bills of cofts fhall 
be taxed by the Clerk of the Lower Hovfe, and allowed by the Secre- 
tary t That the Secretary fhall grant execution for all cofts, returnable 
to the next fueceeding General Aflembly: And that the Secretary and 
the Clerk of the Lower Houfe, fhall be allowed the fame fees, in all re= 
fpects, upon petitions as are allowed to the Clerks of the Superior 
Court of Judicature in caufes before the faid Court. 

And be it further ena&ted by the authority aforefaid, That when any 
sew trial fhall be awarded by the General Affembly, to any perfon or 
perfons, the party obtaining fuch new trialyfhall pay 4!1 lawful cofts 
and damages that he or they may have put the adverfe party to, in de- 
rending againft fuch petitions, unlefs he or they fhalf upoo fuch new 
trial obtain fome alteration af the former judgment, in his or their 
tavour. Y 

Aud be it further enacted by the authority aforefaid, That when any 
perfon or perfons fhall fuftain any damage by reafon of any petition 
preferred to the General Aflembly, concerning which bond {hall have 
been entered into as aforefaid: the Secretary fhall deliver fuch bond to 
‘he perfon or perfons fo aggrieved, who may bring a fuit on fuch bond 
azainft the perfons who gave the fame: and the Judges of the Court 
where fuch fuit fhal) be brought, are empowered to heart the parties 
concerning all matters of damages, as herein before exprefled; and on 
hearing juftly and equitably to determine the damages the party or 
parties complaining hath or have fuftained by ftaying the execution or 
other proceedings in fuch caufe, or granting a new trial therein; and 
wlfo wo reduce the fum mentioned in fuch bond, to jult damages and 
to award executien accordingly. 

And be it further enacted by the authority aforefaid, That every per- 
ton whe fhall prefer a petition to the General Aflembly, for an act of 
onfolveney, fhall exhibit therewith a juft and true inventory of all his 
real and perfonal cftate, and alfo of what eftate he may have in rever 
fion or remainder, which fhall be fwern to before an affiftantjuttice, or 
warden in the county wherein the petitioner {hall cwell or be couti-- 
ned 3 and if fuch petition be received, the inventory fhatl be lodg- 
ed with the Clerk ef the Lower Honfe, who fhall give copie: 
thereof to any creditor requiring the fame : And if fuch petition be 
Anally granted, the Clerk ef the Superior Court, in the county wher 
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brought, is of a very different defcription, in its conftitution, 
as well as in the effect of its adjudications*.» The appeal ‘was 
| . ? 4» carried 

the petitioner fhall dwell or be confined, fhall notify the Etedifors to 
appear, before the judges of the faid court, to naminate pia ng a 
&&c. by all advertifeme nt, to be inferted three weeks fucteifively, in the 
feveral papers, where the principal creditors live. BAL y 
Provided neverthelefs, and be it further enacted by the authOrity 
aforefaid, That all matters and regulations in this att, be extended 
to private petitions only, between party and party, any thing herein 
before contained to the cOntrary notwithftanding. coe. Se 


i Ree 


Sect *% 


* The Attorney General referred to the laws of Fhode Ifland, con- 
ftituting the fuperior and inferior courts, which it is thought expedient 
to inferteat large by way of ilbuftration (o the cafe. 

‘¢ An act for the eftablifhment of a Superior Court of Judicature, Court 
ef Aflize and General Gaol Delivery, in and throughout this, Celony. 

Be it enacted by the General Affembly; and by the authority thereof 
it is enacted, That there thal) be a Superior Court of Judicature, Court 
of 4ffise, and General Gaol Delivery, over the whole Golony, for the 
regular hearing and trying all pleas, real, perfonal, and mixed, and 
all pleas of the €rown alfo all matters which refpe& the conferva- 
tion of the peace, and punishment of offenders, whatever circum ftan- 
ces may attend fuch matters or things, whether ariling between party 
and party, refpecting debt, contract, right of freehold, damages, or 
perfonal injury, ot whether between the King and his fubjects, or mix- 
ed in nature; and whether brought in faid court by appeal, writ of re- 
view, writ of error, Certiorari’, or otherwife as the law dire&ts: which 
court fball confift of dne Chief Juftice or Judge, and four affociate or 
affiftant Juftices or Judges, to be appointed and chofen by the General 
Affembly, annually, for that end and purpofe, any three of whom tha} 
be a quorum, who fhall be commifflioned for the difcharge of their 
office ; and fha!| thereby have the fame power and authority, in all. mat- 
ters and things in this Coley as the court of Common Pleas, King’s 
Bench or Exchequer, have, or ought to have, in that part of Great 
Britain heretofore called England, and be empowered to give juig- 
ment in all matters and things before them cognizable, and.to award 
execution thereon; and ajfo to make fuch neceffary ruies of practice, 
as tethem, frony time to time, fhall be thought needful, for the bet- 
ter regulatiou of fuch court, and the advantage of his Majetty’s fub« 
jects, fo that fuch rules be hot repugnant to any known laws. And that 
there be chofen annually*by the General Affembly, ane Cletk in each 
county for faid court, who fhall conftantly attend the fitting of fuch 
court in the pics counties for which they fhall be chofen, fhall 
keep the feal of the court, and make fair records and entries of the 
judgments and proceedings of the faid court, anddo and perform all 
ether things which fhall fall within thcir faid office and duty. And that 
the faid Clerks fhal] have the fame power and authority of furrogating 
and appointing deputies under them, in the fame magner as the Rlerhe 
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carried from the inferior court into that court, ag to the higheft 
court-of common law; and.is thence brought regularly hither. 
But if any doubt fhall exift upon the fubject, the conftrmétion 
fhould be in favour of that general principle, in the policy of 
all well regulated, particularly of all republican, governments, 
which prohibits an heterogeneous union of the legiflative and 

judicial departments. 
Ingerfoll, in reply» clafled his arguments under three points 
of enquiry:—1ft. Is the Legiflature of Rhode J/land a oe ? 
2d. is 


of the feveral Inferior Courts of Common Pleas and General Seffions 
of the Peace have by law, and fhall be alike acceuntable for their 
doings, and that fuch deputies fhal!l be fworn before the faid Superior 
Gourt, or one of the Juftices thereof, for the true performanee of his 
duty. 

And be it further ena@ed by the authority aforefaid, That the faid 
SeperiorCourt of Judicature, Court of Affize and General Gaol Deli- 
very, in and throughout the Colony, fhai! annually meet and fit at the 
following places and times, viz. at New Port, within and for the coun- 
ty of New Port, on the firft Monday in September, and on the firft 
Monday in March, at Providence, within <nd for the county of Pro- 
vidence, on the third Monday in September, and on the third Monday 
in March, at South Kingftown, within and. fer the county of King’s 
county, on the firft Monday in Oétober, and on the fir! Monday in April, 
at Briftol, within and for the County of Briftol, on the fecond Monday 
in O&ober, and on the fecond Monday in April; and at Eaft Greenwich 
wichin and for the county of Kent, on the third Monday in October, aud 
on the fourth Monday in April. And that both the Grand and Petty 
Jury in the feveral counties, fha!l give their attendance at faid court, 
on the fecond day of the court’s fitting, by nine of the clock in the 
forenoon: and in cafe of none appearance of a fufficient number, fuch 
juries fhal! be filled up de talibus circumfantibus, as at the inferior Courts of 
Common Pleas and General Seffions of the Peace, by the Sheriff or his 
deputy. 

And be it Further enaéted by the authority aforefaid, That in all cau- 
fes brought by appeal from any of the inferior Courts of Common Pleas 
and General Seflions of the Peace, unto the faid Superior Courts of Ju- 
dicature, Court of Affize, and General Gaol Delivery, fuck bonds fhall 
be given, teafons filed, and attefted copies brought up, and all fuch other 
regulations obferved for bringing forward appeals, as are contained and 
directed in the acts, for eftablithing fuch Courts of Common Pleas and 
General Seffions of the Peace. Andthat in any appeal from the judg— 
ment of any inferior Court of Common Pleas, to the frid Superior 
Court of Judicature, in civilactions, both paties fhall have the benefit 
of any new or further evidence relating to the cafe. 

And be it further enacted by the authority aforefaid, That when any 
perfon fhall be found guilty of any crime by the Petit Jury, at any 
Court of General Seffions of the Peace, for which he fhall have been 
there tried by original procefs, and fhall appeal from the fentence or 
judgment given on fuch verdict to the faid Court of Affize and General 
Goal Delivery, he fhall there be duly heard thereon, by the court, 
who may alter fach fentence in fuch manner as to them fhall appear 
agreeable to law, and according to fuch difcrétionary powers as are 
vefted in thems; but the Appellant fhall not in virtue of his appeal, 
have another hearing on the merits, or iffue in fad, before another Jury, 
at the faid court appealed to: any law, cuftom, or ufage to the con- 
trary in any wife noiwithitanding. j 
An 
































































au- 
leas 
Ju- 
iall 
ther 
and 
and 
dg— 
rior 
efit 


any 
any 
een 
P or 
eral 
urt, 
year 
are 
eal, 
ry, 
on= 


And 











SurpremME Court of the United States. gms 


ad. Is it a court of law ?—and, 3d. Is it a court capable of giv- 
ing a decifion within the meaning of the aét ofyCongrtefs? 

1. By the ac of the gener2! aflembly, the Legiflature of 
Rhode Ifand is exprefsly conftituted a court, fuper-eminent in 
its jurifdiction; though, perhaps, novel in its formation and 
effects. The charaéteriftic of a fuperior court of law, is the 
power of calling parties before it, in order to affirm or reverfe 
the judgments of inferior tribunals. This cannot be done’ by 
a court of equity; nor can it be done by a legiflative body, 

Its 


And, for the better attaining juftice in ali cafes, tried at faid Supe= 
rior Ceurt, where any penalty is forfeited, or conditional eftate recov= 
ered, or equity of redemption fued for, whether judgment te confeffed, 
or otherwife obtained, the Judges of {aid court are hereby empowered, 
and authorized to proceed, according to the rules of equity, aad to 
chancerize forfeitures, and to enter up judgment for juft debts and das. 
mages, as juftice and equity require, and to award execution accord— 
ingly. ; 

And be it further enagted, That any one of the Judges ofthe Supe- 
rior Court may, out of term time, grant a prohibition to May proceed- 
ings in any court of Vice Admiralty, in this Coleny, if the fame fhall 
not appear to be properly within, and to appertain by Jaw te, the jurif-~ 
diction of fuck court, and that a final determination and Judgment, 
with regard to fuch prehibition, fhall and may be given by the Judges 
of the faid Superior Court, on any three of them, g met, or meeting 
at any time to confider of fuch matter. 

And all judgments of the aforefaid Superior Court fhall be final, ex- 
cept where actions of review, and appeals to the King in Council are 
by law allowed.” 

“¢ An aé& empowering the juftices of the feveral Inferior Courts ofCom= 
mon Pleas, in this Colony, or any three of them, to conftitute, and hold 
fpecial Courts of Common Pleas on certain occafions. 

Be it enacted by the General Affembly, and by the authority thereof it 
is enatted, that the juftices of the feveral Courts of Common Pleas in 
this Colony, may, and they are hereby fully autherifed and empowered 
to meet and hold fpecia! inferior Courts of Common Pleas, within their 
feveral counties, any three of whom fhall be a quorum, for the hearing 
and trying all fuch caufes, as by law are or fliall be cognizable, before 
fuch fpecial courts to give jndzment thereon, according te law, which 
fhall be final, and to award extention 5 and that the clerks of the infe- 
rior Courts of Common Pleas (hall be clerks of the refpective fpecial 
courts to be held as aforefaid. 

And be it further enacted by the authority aforefaid, that all writs and 
proceiles for the bringing any caufe or fuit te trial, fhall iffue out ef the 
clerk’s office of faidcourt, inhis Majefty’s name, under the feal of the court, 
be figned by the clerk and direéted to the theriff or his depnty, and fe- 
curity for profecuting fhall be given, where the Plaintiff is not an ine 
habirant and fre-holder in this colony, in the fame manner as by law is 
required at the taking out a writ to the inferior court of Cummon Pleas 
ir common cafes. “And that all fuch writs and proceffes iffued as aforc- 
faid, fhall be ferved at leaf three days before the day of the fitting of 
fuch court, and the declaration fhal! be filed on fuch writ at the opening 
of the court. bs 

Provided always, and it is the true intent amd meaaing hereof; that 
when the Sheriff, Clerk, or town Sergeant, or any of them aré paftics, 
the writ, original and judicial, fhall be figned, directed to, and ferved 
by fuch perfon, asin fuch like cafe as the inferior Courts of Common 
Pleas is ordered and directed. pe 


1796. 
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of Rhode Ifland does not fay any thing tefpecting the power of 
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its ordinary capacity: and yet it can be. done by the general 
affembly of Rhwle Ifand, fitting as a court of law, under the 
authority of ‘a legiflative act. For fueh occafions, a regular 
docket is kept; the caufes are entered; the parties are called 
upon in the courfe of the term; a clerk is employed; and the 
judgment of the inferior court may be reveried, It is true, 
that she general affemily cannot wy a fact; but neither can 
the Houfe of Peers; yet, that is, undoubtedly, the higheft court 
of juftice in Great Britain. It is, likewife, true, that the act 


the 


And be it farther enaéted, that wheu any perfon fhall have right by 
law to commence a {uit toa {pecial court, he fhall go to the Chief Juaf- 
tice; or one of his affociates, juftices of the inferior court, and make his 
requeft for the calling fuch f{pecial court, and the faid juftice fhall there- 
upon give forth 4 notification, in writing, under his hand, to the other 
Tuftices of fuch inferior court, warning them te meet at the day by him 
in fuck notification appointed, in order to hold’ a fpecial court ; which 
b sing dane, any ether perfon, entitled by law, may commence aétions 
to fuch fpecial court, without any further requeft or notification ; and if 
any writs to {pecial courts be made returnable in term time, ne requeft 
or notice fhall be neceffary. * eae 

And be it further ‘enaéted by the authority aforefaid, that if jffue in 
fa& thal! be joined in any fuch cafe, a writ of venire facias fhall iffue to 
tie Sheriff or his deputy, or in cafe of the Sheriff’s being a party, then to 
iuch perfon as by law it may be, in fuch like cafe, at the ftated inferior 
courts to returti to fuch fpecial court twelve good and lawful jurors to 
try fuch ifue, : he “ge 

And that the fees at fuch fpecial courts fhall be the fame as are allow- 


ed and taxed at the faperior court. 

Aad be it further enaéted, that execution on any judgment obtained 
at fuch fpecial court, may iffue immediately, and fhall be returned in- 
to the clerk’s office in fourteen days after taking out the fame. 

And it is hereby enacted, that the fame rules 1 be obferved in com- 
mencing actions at fpeeial courts, with refpe& to the county in whic 
the fame fhall be commenced, as by law are fixed for bringing traniitory 
actions to the inferior courts of Commen Pleas. Sek 

And be it further enacted by the authority aforefaid, that the vendue- 
inalters of the feveral towns in this colony be, and they are hereby em- 
powered to bring actiensto {pecial courts for the regovery of any fum er 
tums of money due and payable to them for rea) eftates, goods, effects, 
or things by them fold at public vendue, upon the buyer’s neglecting or 
tefuling to pay for the fame at the time in the conditions of fale fet 
forth. ; 7 , 

And be it further enaéted, that if any vendue-mafter fhall neglect or 
refufe gw! unto afly perfon, who fhall have put any real eftate, goods, 
wares, effects; or things whatfoever into his hands, tobe fold at public 
vendue,; the money arifing from fuch fale (provided he hath received the 
fame) or if he liavé not received the fame, if he fhall neglect or refufe 
to call a {pecial court for the recovery thereof, for the fpace of fifteen 
days after the timeof payment mentioned in the conditions of fale, and 
loth nor ufé his utmoft {peed and diligence for recovering’ {uch money, 
then it thall be lawfalf@rauy perfon, who put fuch teal eftate, goods, 
wares, effects, or things, whatfoever,: into fuch vendue-matter’s hands, 
to fue fuch vendue=mafter at a fpecial court, in like manner, and to 
have the fame remedy to all intents and purpofes, againi fuch vendue~ 
matter, as he hath by law againft the buyer. 
Someee: 2 ore : , And 
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the general aflembly, to affirm a judgment; but if they refufe 1796. 
to interfere upon any petition, is not the refufal, virtually, a A 


afirmance of the judgment, of which the petition complains ? 
{f then, the powers of a court are thus vefted in the general 
aflembly, mere abftraét confiderations of policy, cannot be al- 
owed, judicially, to obftruét or defeat their exercife. 

2. And if the general aflembly is a court, its jurifdiction is 
clearly of a common law defcription; in the nature of a writ of 
erros, to revife and correét the decifions of inferior common 
law courts. 


3. The 


And be it further enacted, that the feveral Sheriffs im this Colony and 
theirdeputies, fhall have fuli power and authority to commence actions 
to fpecial courts for the recovery of any fum or fums of money, from 
any perfon or perfons for real eftate, goods and chattels, by them at- 
tached and fold at vendue, if the fame be not paid according, to the 
conditions of fale. 

And be it further enaéted by the authority aforefaid, that the Sheriffs 
of the feveral counties in this Colony, or thcir deputies, or the Town 
Sergeant of any town, who fhall return any execution, that is delivered 
tothem, to the court, to which the fame is returnable, fatisfied, and 
do not pay the debt due on fuch execution to the Plaintiff, or party who 
recovered the judgment, or hall return any execution not fatisfied or 
unfatisfied, withaut having orders from the party who recovered the 
judgment, for fo doing, or neglecting to make return of any execution 
in term time, to which the fame is returnable, or at any particular day 
mentioned in any execution for the return thereof, the perfon in whofe 
favorany fuch execution was granted, fall have full power and autho— 
rity to cali a {pecial court at any time twenty days after the rifing of the 
court, or time to which fuchexecution was returnable, for the recovery 
of the contents thereot, and thar the Sheriffs fhall have the fame power 
of calling {pecial courts on their refpeétive depaties who fhall be guilty 
in the premifes, or fhall neglect to de his duty. 

And be it further enacted, that when the Marhhal of the court of 
Vice-admiralty in this Coluny or his deputy, fhall fell or difpofe of amy 
goods, wares, merchandize, effects, or things whatfoever, in confe- 
quence of any order, fentence, or decree of {aid eourt, and the condi- 
tious of fale fhall not be complied with by the purchafer, the faid Mar- 
fhal or his députy is hereby empowered to cail a fpecial court for the 
recovery ef any fum due for goods and merchandize fo fold; and fhal! 
be liable to be fued at a fpecial court, in the fame manner as the vendue— 
mafters in this colomy are liable forthe money arifing on the fale of fuch 
goods and merchandize as have been or fhall be fold, any law, cuftom, 
or ufage, tothe contrary notwithftanding. 

And be it further enacted, that th: dire&tors of all lotteries which are 
already, or fhall be granted by the General Allembly, for railing money 
for public ule, and each of them fhall, for the wore fpeedy recovery of 
all fuch fums as are or fhall become due for tickets, have power to fue 
for the fame at ipecial courts. And that all perfons entitled to a prize or 
prizes from any director, after demanding payment and a refufal or ne- 
giect of the fame, ihall have like power to fue any fuch director for the 
fame, ata {pecial court. 

And be it further enacted, that fpecial courts fhal] and may be held, 
for the trial of perfons for amy breach ur breaches, of an act entituled 
“an act to prevent ftage-plays and other theatrical entertainments, 
within this Golony,”’ and for the recovery of the fines and forfeitures ix 
faad act contained, 
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3. The act of Congrefs provides, that the removal of a caule 
from a State Court, in the fpecified cafes, fhould only be 
“ from a final jedgment or decree in any fuit, in the higheft 
court of law or equity, of a ftate, in which a decifion in the fuit 
could be bad.” Now, Olney might, by petition, have obtained 
from the general aflembly, a cenftruétion on the act of Con- 
grefs, which he pleaded in bar to the a€tion brought againft 
him. The name or title of the officer, who attefts the procefs 
cannot be material ;—whoever was the prefiding magiftrate, 
when the general aflembly fat as a court*, might authenticate 
the citation, or it might be granted by a Judge of the Supreme 
Court. Suppofe, indeed, that the judgment were to be affirm- 
ed here, Olney might ftill petition the Legiflature, and obtain a 
reverfal and new trial; unlefs it can be maintained that the 
decifion of this court will work a repeal of the law of Rhode 
Tfland. 

The caufe was held under advifement, till the 8th of Augu/, 
when the CureF Justice delivered the following decifion on 
the point laft argued. 

By tHe Court :—We are clearly of opinion, that the Su- 
perior Court of Rhode [fand, on whole judgment this writ of 
error is brought, is the higheft court of law of that ftate, within 
the meaning of the 25th fection of the judicial act. ‘The ge- 
neral affembly might fet afide, but they could not make, a 
decifion. 

The Curer Justice then delivered the opinion of the 
court on the firit point; in confequence of which, the judg- 
ment ot the fuperiar court of Rhode Jfland, was affirmed. 


* Inepett, Fufice. To fhew, that, in the cafe of Petitions, refpecting 
the Judicial proceedings of inferior Courts, the General Affembly does 
not act as a Leziflature, it may be obferved, that both Houfes then fit 
in one room, as oue body ; but when engaged in making laws, the Hou~ 
fes fit in feparare rooms, asdiftinct bodies, 
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Moopte verfus The Ship PHorss Anne. 


> RROR from the Circuit Court for the Diftri& of South 
}k 'y Carolina, 

The Phebe Anne, a Britifh veflel, had been captured by 4 
French privateer, and fent into Charlefton. The Britifh Con- 
ful filed a Libel, claiming reftitution of the prize, upon a fug- 
geftion, that the privateer had been illegally out-fitted, or had 
illegally augmented her force, within the United States. On 
the proofs, it appeared, that the privateer had originally en- 
tered the port of Charleffon, armed and commiffioned for war} 
that fhe had there taken out her guns, mafts, and fails, which 
remained on fhore, till the general repairs of the veffel were 
completed, when they were again put on board, with the fame 
force, or thereabouts; and that, ona fubfequent cruize, the 
prize in queftion was taken. The decrees in the Diftriét and 
Circuit Courts were both in favor of the captors; and on the 
return of the record into this court, Reed, having pointed 
out the additional repairs, argued, generally, on the impolicy 
and inconveniency of fuffering privateers to equip in our 
ports. 

ELswoRTH, seer Fuftice. Suggeftions of policy and 
convehiency cannot be confidered in the judicial determina- 
tion of a queftion of right: the Treaty with France, whatever 
that is, muft have its effe&t. By the rgth article, it is decla- 
red, that French veffels, whether public and of war, or pri- 
vate and of merchants, may, on any urgent neceffity, enter our 
ports, and be fupplied with all things needful for repairs. In 
the prefent cafe, the privateer only underwent a repair; and 
the mere re-placement of her force cannot be a material aug- 
mentation; even if an augmentation of force could be deemed 
(which we do not decide) a fufficient caufe for reftitution. 

By THE Court: Let the decree of the Circuit Court be 
afirmed.* 


* See P- 28 5. ant. Geyeret al, werfies, Micheilet al, and the fhip Den Onzekeret, 
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Grayson verfus VIRGINIA. 


[LL in Equity. The fervice of the /ubpena in this cafe, 

being proved, Lewis moved, at the laft Term, that a Dz/- 
tringas might be awarded, in order to compel the State to en- 
ter an appearance; arguing, frem the analogy between a State 
and other bodies corporate, that this was the proper mode of 
proceeding. THE Court, however, poftponed a decifion on the 
motion, in confequence of a doubt,—whether the remedy to 
cpmpel the appearance of a State, fhould be furnifhed by the 
Court itfelf, or by the Legiflature ? And, in the prefent T erm, 
Lewis argued, that the Court was competent to furnifh all the 
neceflary means for effectuating its own jurifdiction. 

On the 12th of Auguft, the Cuter Sooaece delivered the 
following opinion. 

By tHe Court :—After a particular examination of the 
powers vetted in this Court, in caufes of Equity, as well as in 
caufes of Admiralty and Maritime jurifdiction, we colle& a 
general rule for the government of our proceedings ; with a 
difcretionary authority, however, to deviate from that rule, 
where its application would be injurious or impracticable. The 
general rule prefcribes to us an adoption of that practice, which 
is founded on the cuftom and ufage of Courts of Admiralty and 
Equity, conftituted on fimilar principles; but ftill, it is thought, 
that we are alfo authorifed to make fuch deviations as are ne- 
ceflary to adapt the procefs and rules of the Court to the pecu- 
liar circumftances of this country, fubjeét to the interpofition, 
alteration, and controul, of the Legiflature*. 

We have, therefore, agreed to make the following general 
Orders; and the Counfcl, in the prefent cafe, will take his 
meafures accordingly. 

1. ORDERED, That when procefs at Common Law, or in 
Equity, fhall ifflue againft a State, the fame fhall be ferved 
upon the Governor, or Chief Executive Magiftrate, and the 
Attorney-General, of fuch State. and. 


* See the Judicial Act, f.14. The Act to reguiate Proceffes in the 
Federal Courts, f. 2. 
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- a OrpeReD, That procefs of /ubpena iffuing out of ‘this 
Court, in any fuit in Equity, fhall be ferved on the Defendant 
fixty days befcre the return day of the faid procefs : and, fur- 
ther, that if the Defendant, on fuch fervice of the fubpaena, fhall 
not appear at the return day contained therein, the complainant 
fhall bevat liberty to proceed ex parte. 

Lewis then obferved, that the /ubpena in this cafe, had been 
iffued on the fame principles ; but as the orders could only ope- 
rate in futuro, he thought it beft to withdraw his motion for a 
diftringas, and to pray that an alias fubpaena might be award- 
ed ; which was, accordingly, done, . 








Wiscart, et al. Plaintiffs in Error, verfus Daucny, De: 
fendant in Error. 


RROR to the Circuit forthe Virginia Diftri@. ‘The 
E; original proceeding was on the Equity fide of the Court 
below, where the Defendant in Error ‘had filed a bill, chargin 
Adrian Wifcart and Auguftine De Neufville, Co-partners, wit 
having fraudulently conveyed all their eftate, real and perfonal, 
by three feparate deeds, to Peter Robert De Neufville (who 
was alfo made a Defendant to the bill) with a view to prevent 
the Complainant*s recovering the amount of a decree, which he 
had formesly obtained in another fuit againftthem, ‘The an- 
fwers averred the. conveyances to be made bona fide, and for a 
valuable confideration ; but after a full hearing of the cafe, the 
Circuit Court (confifting of Judges IRepeLy and GrirFin) 
delivered the following opinion: “ That the deeds filed as ex- 
hibits in this caufe, one dated on the goth of May, 1793, convey- 
ing the goods and chattels in -the fchedule thereunto annexed, 
to the Defendant P. R. De Neufville ;---another datedon the 
17th of the fame month, conveying the flaves therein'mention- 
ed, to the faid P. R. De Neufville ;---and another, dated on the 
goth day of the fame month, conveying to himthe land therein 
mentioned, are fraudulent, and were intended to defraud the 
complainant, and'to prevent his obtaining fatisfaction for a juft 
demand ; that the faid P. R. De Neufville was a party and pri 
vy tothe fraudaforefaid ; and that the faid Deeds were void as 
tothe Complainant: Whereupon it is decreed and ordered, 

Vor, Ill. Tt that 
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1796. that the faid Deeds be by him, the faid P. R. De Neufville, deh- 
wren vered to _ the Clerk of this Court, to be cancelled ; that when 


thereunto required, he deliverup to the Marthall of this Court, 
fo much of the perfonal property in the faid Deeds mentioned, 
or either of them, as is now in his hands or pofleffion, to the end 
that the Complainant may have an execution thereon; that he 
do account before one of the Commiffioners of this Court for 
the value of all the perfonal property mentioned in the faid 
Deeds, or either of them, which he fhall not be able to deliver 
up, from having difpofed thereof, or from any other caufe. And 
it 1s further ordered, that the Defendants pay to the Complain- 
ant his cofts by him expended in the profecution of this fuit.” 

The record being returned containing the above Decree, at 
large, and all the pleadings, and depofitions, and examinations, 
produced and taken in the caufe, the difcuffion, by Jnger/oll, 
for the Defendant inerror, and by Lee and. Du Ponceau for the 
Plaintiff, involved thefe confiderations,— Whether a ftatement of 
facts by the Circuit Court was in any cafe conclufive? And 
whether the Decree, in the prefént cafe was fuch a ftatement 
of facts as the law contemplated ?* 

For the Defendant in error. The Ccurt may ftate the cafe, in 
conformity tothe A& of Congrefs (Jud. Act f. 19. 1 vol. p.60.) 
by merely fending forward the evidence. In Ja/bot v. Janjon 
ant. p. 138. in not. and Hills etal. v. Rofs ant.p. 184. there was no 
ftatement by the Circuit Court, and the queftion now agitated 
was ftarted ; but the Counfelyin deference to what feemed to 
be the opinion of the Bench, waved the objection, and proceed- 
ed upon the evidence at large, as tranfmitted with the record. 

The prefent cafe-turns upon the point, whether the execu- 
tion of certain Deeds was, or was not, fraudulent ? but, fure- 
ly, the Deeree of the Circuit Court, declaring the execution to 
be fraudulent, is not a ftatement of the faéts, but ata inference 
of law arifing from the facts. lt muft have been the defign of 
the Legiflature to feparate the fa@ from the inference ; other- 
wife this court would be precluded from examining on appeal, 
the juftice of the inference, compared with the facts, from 
which it had been drawn by an inferior tribunal. The ftate- 
ment called for by the A&, may, indeed be likened toa fpecial 
verdi&t, where the Jury afcertain the facts, and the Judges de- 
cide the law arifing from them; and it cannot be denied, that 
a queftion of fraud, or not, is a queftion of law, the refult of 


* Irepett, Yuficee The Court below did not intend that the Decree 
in this cafe ihould have the force of a ftatement of facts, but tranfmitted 
the recurd according fo its prefent form, merely in compliance with the 
precedents eftabifhed in other circuits. This oral declaration, however, 
can have no effect to expoitnd the record ; nor to influence the final 
fadgment now to be pronounced. . 


the 

















Supreme. Court of the United States. 823 





the cireuinftances of éach sparticular cafe; and every fuitor is 1zg6s 
entitled by the Conftitution to have it re-examined in this aya 


Court. 1 Burr. 396. q84.* Every equivocal faétumay be cx- 
plained by circumftances; and thofe circumftances fhould ap- 
pear wherever the fact isto be made the ground of a judicial 
decifion. But here the Decree not only ftates the general .re- 
fult that the Deeds were fraudulent, but that they were made 
with a view to defeat and defraud a juft creditor, without fpe- 
cifying by what evidence the fraudulent intention was afcer- 
tained. If it was only giving a preference to another bona fide 
creditor, the A@ could not be deemed fraudulent; and this 
Court ought not to be bound by the conftruction of an inferior 
Court, as to that point, but fhould exercife their own judg- 
ment upon a knowledge of all thefacts. The Decree, therefore, 
ought not in any cafe to be deemed conclufive ; and in this cafe, 
at all events, it 1s not fuch a ftatement as the law contemplates, 
but’the ftatement, on which the caufe is now to be taken up, 
muft be that which, reciting the evidence and exhibits, is ex- 
prefsly called a ftaternent, and as fuch is fubfcribed by the Judge. 
For the Plaintiff in error. There is no precedent to bind 
the decifion of theCourt; and, therefore, the genuine expo- 
fition of the act of Congrefs is to be fought as the only guide 
on this oceafion. Two things are included inthe record— 
aft. The Pleadings and Decree; and ad. The Statement 
of the evidence. Now, the Aét of Congrefs (/- 18.) exprefs- 
ly fpecifies the firft of thefe as one of the three modes, by which 
the Circuit Court fhall caufe the faéts on which they found 
their Decree fully to appear. The other modes of dating a 
cafe -by agreement of the parties, or, if they difagree, by an act 
of the Court, are merely alternatives to be adopted when the 
other is ineffectual; and as, in the prefent inftance, the plead- 
ings and Decree fully fhew all the faéts, on which the Court 
formed their judgment, all that is fuperadded is unneceflary and 
unauthorifed. Befides, to ftate a cafe, and to furnith an abftrac&t 
of the evidence, are certainly things of a very diftinét and dif- 
tinguifhable nature. In no cafe does the law require an abridge- 
ment of:teftimony ; and in this cafe it is obvious that the law 
requires the fact tobe ftated, and not the evidence of the fad. 
Even, indeed, in the inftance of a fpecial verdict, if the Jury 
ftate the evidence of the faét, and do not find the fac itfelf, the 
Court will difregard it ; and here, independent of the Decree, 
no faét is found, but merely an abftra& of the evidence is certi- 
fied by the.Court. The fact eftablithed by the evidence was 


* Cuase,Fufi... Fraud is fometimes a matter of fact, fometimes a 
queftion of law, and fometimes both: But whenever the gue animo is 
the giit of the inquiry, it is always a queftion of fact, 


fraud ; 
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1796. fraud; and the Decree directed the fraudulent deeds to be cans 
Way~ celled: In this there can certainly be no-error in law. Fraud 





is, indeed, a matter to be tried by a Jurv; if the jurifdiction is 
ever changed, it mutt either be the effect of pofitive law, or the 
act of the jury themfelves; and the queftions of fraud or not 
had been previoufly fubmitted to a jury in the very authorities 
cited from 1 Burr. 396. 384. _ Suppofe this cafe had been (as 
it might have been) {ubmitted to a jury, and they had pronoun- 
ced the Deeds to be fraudulent, the Court could not for that 
caufe afterwards interfere to reverfe the judgment, as a jury has 
exclufive power upon the queftion of fact. The pleadings and 
Decree, then, ftate the faét, and.if after fich a ftatement the ab- 
ftra&t of the evidence could not be judicially fubmitted to this 
Court, the Court will difregard the abftract, though it is trans- 
mitted, as an appendage, with the record, 

ExiswortnH, Chief Fuftice. The queftion, how far a ftate- 
ment of facts by the Circuit Court is conclufive, having been 
already argued in another caufe*, we are ptepared to give an 
opinion upon that point ; but will referve for further confidera- 
tion, the objection, that the prefent decree is not fuch a ftate- 
ment of faéts, as the law contemplates. 

If caufes of equity or admiralty jurifdiction are removed hi- 
ther, accompanied with. a ftatement of facts, but without the 
evidence, it is well; and the ftatement is conclufive as to all 
the facts, which it contains. This is unanimoufly the opinion 
ef the court, 

If fuch caufes are removed with a ftatement of the facts, and 
alfo with the evidence ;—ftill the ftatement is conclufive, as to 
all the facts contained in it. This is the opinion of the court; 
but not unanimoufly. 

Wixson, Fuftice. 1 confider the ruleeftablifhed by the fe- 
cond propofition to be of fuch magnitude, that being in the mi- 
nority on the decifion, Lam defirous of ftating, as briefly as 
I can, the principles of my difient. 

The decifion muft, indeed, very materially affect the jurif- 
diction of all the courts of the United States, particulary of the 
Supreme Court, as well as the general adminiftration of juf- 
tice. It becomes more highly important, a8 it refpects the 
rights and pretenfions of foreign nations, who are ufually in- 
terefted in caufes of admiralty and maritime jurifdiétion. 

It appears, however, that two opinions have been formed on 
this queftion—how far thofe facts involved in the inveftigation 
ef a caufe of admiralty and maritime jurifdiétion; that were 

given 


* | believe the Chief Juftice referred to the cafe of Pintado ver/us Ber= 
ned, an Admiralty cafe, which was argued a few days before, during my 
abfence from the court. 
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given in evidence in the Circuit Court, fhould, alfo, appear 1796. 


in this court, on a writ of error or appeal? Pormy fart, | 
concur in the opinion, that, notwithftanding the provifions of 
the judicial a&t, an appeal is the natural and proper mode of 
removing an admiralty caufe; and, in that cafe, there can ‘be 
no doubt, that all the teftimony which was produced in the 
court below, fhould alfo be produced in this court. Such an 
appeal is exprefsly fanctioned by the Conftitution; it may, 
therefore, clearly in the firft view of the fubje&, be confidered 
as the moit regular procefs; and a¢there are not.any words in 
the judicial act reftricting the power of proceeding by appeal, 
it muft be regarded as ftill permitted and approved. Even, 
indeed, if a politive reftriction exifted by law,@it would; in 
my judgment, be fuperfeded by the fuperior authority of the 
conftitutional provifion. 

The cilaufes in the aét which more immediately relate to this 
fubjeét, are the arft and 22d fections.,. The material words 
are thefe: S. 21, “ From final decree’ in a Diftri@t Court in 
caufes of admiralty and maritime jurifdition, where the matter , 
in difpute exceeds, the furm or value of 300 dollars, exclufive 
of cofts, an appeal fhall be allowed to the next Circuit Court 
to be held in fuch Diftriét.” S. 22. “ Final decrees and judg- 
ments in civil aétions in a Diftri& Court, where the matter in 
difpute exceeds the fum or value of 50 dollars, exclufive of 
cofts, may be re-examined and reverfed or affirmed in a Circuit 
Court, holden in the fame Diftrict, upon a writ of error, 
whereto fhall be annexed and returned therewith at the day and 
place therein mentioned, an authenticated tranfcript of the re- 
cord, and affignment of errors, and prayer for reverfal, &c. 
And upon a like procefs may final judgments and decrees in civil 
aétions, and fuits in equity in a Circuit Court, brought there by 
original procefs, or removed there from courts of the  feveral 
States, or removed there by appeal from a Diftri& Court, 
where the matter in difpute exceeds the value of 2000 dollars, 
exclufive of cofts, be re-examined and reverfed’or affirmed in 
the Supreme Court, &c.” 

Though the term “ civil caufes” is often defcriptively ap- 
plied, in contradiftinétion to “ criminal caufes ;” yet, it is not 
uncommon to apply it, likewife, in contradiftinétion to caufes 
of Maritime and Admiralty jurifdiction ; and, if we carefully 
compare the two fections to which I have referred, Ithink the 
latter diftin@tion will plainly appear to be the genuine objec of 
the Legiflature. Thus, in the arft fe€tion, provifionis made 
for removing caufes of Admiralty and Maritime jurifdi@ion 
by appeal from the Diftri€& to the Circuit Court ; and imme« 
diately afterwards, in the 22d feétion, another provifion is 
made for removing final decrees and judgments in civil adtions 


by 
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by writ of error from a Diftri& to a Circuit Court. Here, 
then, is a dire& ufe of the term “civil actions,” in contra- 
diftiné&tion to “ admiralty caufes ;” and, purfuing the diftinct 
nature of the refpective fabjedts, with technical precifion, we 
find that an appeal is allowed in admiralty caufes; and the re- 
medy sy writ of error is ftri&tly confined, in this part of the 
fection at leaft, to civil a€ions. 

There would, perhaps, be little difficulty in the cafe, if the 
act ftopped here. ‘But the 22d feétion, after mentioning a writ 
of error, proceeds to declare, that “upon a like procefs,” the 
final judgments and decrees of the Circuit Court in civil ac- 
tions, and fuits at equity, whether originally inftituted there, or 
removed thither, from the State Court ; or by appeal from the 
Diftri& Courts, may be re-examined in the Supreme Court: 
And it has been urged, that an admiralty caufe isa civil fuit, 
and that fuch a fuit being removed by appeal to the Circuit 
Court, can only be finally transferred to this court by a dike 
procefs; that is by a. writ of error. If, however, caufes of 
admiralty jurifdiction are fairly excluded from the firft member 
of the 22d fection, that provides for a removal from the Dif- 
triét te the Circuit Court, impartiality and confiftency of con- 
ftru&tion muft lead us likewife to exclude them from this mem- 
berof the fection, that provides for a removal from the Circuit 
to the Supreme Court. By fo doing, the two fections of the 
law can be reconciled; and, by fo doing, without including 
admiralty caufes, every defcription of fuit may be reafonably 
fatisfied. 

But, if admiralty caufes are not to be removed by writ of 
error from the Circuit Court, to which we fee they may be 
transferred from the Diftri€&t Court by appeal, it kas been 
afked, how they are to be brought hither for final adjudication ? 
it is.true, the a&t of Congrefs makes no provifion on the fub- 
je&t; but, it is equally true, that the conftitution (which we 
muft fuppofe to be always in the view of the Legiflature) had 
previoufly declared that in certain enumerated cafes, including 
admiralty and maritime cafes, “ the Supreme Court fhall have 
appellate jurifdiction, both as to law and faét, with fuch ex- 
ceptions, and under fuch regulations as the Congrefs fhall 
make.” The appellate jurifdiction, therefore, flowed, as a 
confequence, from this fource; nor had the Legiflature any 
occafion to do, what the Conftitution had already done. The 
Legiflature might, indeed, have made exceptions, and intro- 
duced regulations upon the fubject ; but as it has not done fo, 
the cafe remains upon the ftrong ground of the Conftitution, 
which in general-terms, and-on general principles, provides 
and authorifes an appeal; the procefs that, in its very nature, (as 

I have 
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I have before remarked) implies a re-examination of the fact, 1796. 


as weil as the law. 

This conftruction, upon the whole, prefents itfelf to my 
mind; mot only as the natural refult of a candid and connect- 
ed confideration of the Conftitution and the act of Congrefs; 
but as a pofition in our fyftem of jurifprudence, effential to the 
fecurity and the dignity of the United States. And if it is of 
moment to our domeftic tranquillity, and foreign relations, that 
caufes of Admiralty and Maritime jurifdiction, fhould, in point 
of fact as well as of law, have all the authority of the decifion of 
our higheft tribunal ; and if, at the fame time, fo far from being 
prohibited, we find it fanctioned by the fupreme law of the 
land; I think the jurifdiction ought to be fuftained. 

Etswortu, Chief Fuftice. 1 will make a few remarks in 
fupport of the rule. 

The Conftitution, diftributing the judicial power of the 
United States, vefts in the Supreme Court, an original as well 
as an appellate jurifdiction. The original jurifdiction, how- 
ever, is confined to cafes affecting ambafladors, other public 
minifters and confuls, and thofe in whicha State fhall be a par- 
ty. In all other cafes, only an appellate jurifdiction is. given 
to the court ; and even the appellate jurifdietion is, likewife, 
qualified ; inafmech as it is given “ with fuch exceptions, and 
under fuch regulations, as the Congrefs fhall make.” Here 
thén, is the ground, and the only ground, on which we can 
fuftainan appeal. If Congrefs has provided no rule to regu- 
late our proceedings, we cannot exercife an appellate jurifdic- 
tion; and if the rule is provided, we cannot depart from it. 
The queftion, therefore, on the confticutional point of an ap- 
pellate jurifdiction, is fimply, whether Congrefs has eftablifhed 
any rule for regulating its exercife? 

[t is to be confidered, then, that the Judicial Statute of the 
United States fpeaks of an Appeal and of a Writ of Error; 
but it does not confound the terms, nor ufe them promifcuouf- 
ly. They are to be underftood, when ufed, according to their 
ordinary acceptation, unlefs fomething appears in the ac itfelf 
to controul, modify, or change, the fixed and technical fenfe which 
they have porate borne. An appeal is a procefs of 
civil law origin, and removes a eaufe entirely; fubjecting the 
fast as well as the law, to a review and re-trial: but a writ of 
error is a procefs of common law origin, and it removes no- 
thing for re-examination but the law. Does the Statute ob- 
ferve this obvious diftin@tion ? I think it does. Inghe 21ft fec- 
tion there is a provifion for allowing an appeal imAdmiralty 
and maritime caufes from the Diftri& to the Circuit Court; 
but it is declared that the matter in difpute muft exceed the va- 
lue of 300 Dollars, or no appeal can be fuftained ; and yet > 
the 
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the preceeding fection, we find, that Decrees and Judgments in 
civil ations may be removed by writ of error from the Diftri& 
to the Circuit Bie though the value of the matter in difpute 
barely exceeds sodollars. It is unueceflary, however, to make 
any remark on this apparent diverfity: The only queftion is, 
whether the civil actions, here fpoken of, include caufes of ad- 
miralty and maritime jurifdiction ? Now, the term civil adions 
would, from its natural import, embrace every fpecics of fuit, 
which is not of a criminal kind ; and when, it is confidered, that 
the Diftrict Court has a criminal as well as a civil jurifdiction, 
it is clear, that the term was ufed by the Lewiflature, not to 
diftinguith between Admiralty caufes, and other civil actions, 
but to exclude the idea of removing judgments in criminal pro- 
fecutions, from aninferior toa fuperior tribunal. Befides, the 
language of the firft member of the 22d. fection feems calcula- 
ted to obviate every doubt. Jt is there faid, that final Decrees 
and judgments incivil actions in a Diftri€t Court may be re- 
moved into the Circuit Court upon awrit of error and fince 
there Cannot be a decree in the Diftrict Court in any cafe, 
except cafes of admiralty and maritime jurifuiction, it follows of 
courfe, that fuch cafes muft be intended, and that if they are re 
moved at all, it can only be done by writ of error. 

In this way, therefore, the ri Soe jurifdiction of the Cir- 
cuit Court is to be exercifed; but it remains to enquire, whe-;,-- 
ther any provifion is made, for the exercife of the appellate ju- 
rifdiction of the Supreme Court ; and, I think, there is, by 
unequivoeal words of reference. Thus, the 22d fection of the 
act declares, that “ upon a like proce/s,” that is upon a writ of 
error, final judgments and decrees in civs/ a@ions (a defcription 
{till employed in contradiftinction to criminal profecutions) and 
fuits in equity in the Circuit Court, may be here re-examined 
and reverfed or affirmed. Among the caufes liable to be thus 
brought’hither upon a writ of error, are fuch as had been pre- 
vioufly removed into the Circuit Court, “by appeal from a 
Diftrict Court,” which canonly be caufes of admiralty and ma- 
ritime jurifdiction. ’ 

It is obferved, that a writ of error is a.procefs more limited 
in its effeéts than an appeal: but, whatever may be the opera- 
tion, if an appellate jurifdi€tion can only be exercifed by this 
¢ourt conformably to fuch regulations as are made by the Con- 
grefs, and if Congrefs has prefcribed a writ of error, and no 
other miode, by which it can be exercifed, ftill, I fay, we are 
bound to purfue that mode, and can neither make, nor adopt, 
another. Whe law may, indeed, be improper and inconveni- 


ent; but it is of more importance, for a judicial determina- 
tion, to afcertain what the law is, than to fpeculate upon what 
it ought to be.. If, hawever, the conftruction, that a ftate. 

ment, 
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ment of fats by the Circuit Court is conctifive, would amount 





toa denial of juftice, would be oppreffively injurious to ind'- LARS 


viduals, or would be productive of any general mifehief, I 
fhould then be difpofed to refort to any other rational expofi- 
tion of the law, which would not be attended with thefe depre- 
cated confequences. But, furcly, it cannot be deemed a denial 
of juftice, that'a man fhall not be permitted to try his caafe 
two or three times over. If he has one opportunity for the 
trial-of al] the parts of his cafe, juftice is fatisfied; and even 
if the decifion of the Circuit Court had been made final, no 
denial of juftice could be imputed to our government; much 
lefs can the imputation be fairly made, becaufe the law direéts 
that in cafes of appeal, part fhall be decided by one tribunal, 
and part by another; the faéts by the court below, and the 
law by this court. Such a diftribution of jurifdiGtion has long 
been eftablifhed in England. 

Nor is there any thing in the nature of a fa&, which ren- 
ders it im pratticnble di improper to be afcertained by a judge; 
and, if there were, a°faét could never be afcertained in this 
court, in matters of appeal. If, then, we are competent to 
afcertain a faét when aflembled here, I can difcern no reafon 
why we fhould not be équally. competent to the tafk, wher fit- 
ting i the Circuit Court; nor why it fhould be’ fuppofed, 
that a judge is more able, or ‘more worthy, to adenseaiih the fa 
in a fuit in equity (which, indifputably, can only be removed 
by writ of error) than to afcertain the faéts in a caule of admi- 
ralty and maritime jurifdiction. 

‘Vhe ftatute has made a fpecial provifion, that the mode of 
proof, by oral teftimony, and examination of witnefies, fhall 
be the fame in all the Courts of the United States, as well in 
the trial of caufes in equity and of admiralty and maritime ju- 
rifdiétion, as of a€tions at common law: But it was perceiv- 
ed, that, although the perfonal attendance of witnefles could 
eafily be procured in the Diftriét or Circuit Courts, the diffi- 
culty of bringing them from the remoteft* parts’ ofthe union 
to the feat of government, was infurmountable; and, there- 
fore, it became neceflary, in évery defcription of fuits, to. make 
a ftatement of the faéts in the Circuit Court definitive, upon 
an appeal to this court. | 

If, upon the ‘whole, the original conftitutional grant of an 
appellate jurifdiGtion is to be enforced in the way that hasbeen 
fuggefted, then all the teftimony muft be tranfmitted, review- 
ed, re-examined and fettled here; great private and publié 
inconveniency, would enfue ; and it was ufelefs to provide that 
“ the Circuit Courts fhould caufe the facts on which they found 
« their fentence or decree fully to appear upon the record, ”’ 

But, upon the conftruction contained in the rule laid down 

Vor. HI. Uu by 
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by the Court, there cannot, in any cafe, be juft caufe of complaint, 


Br as to the queftion of fact, fince“it is afcertained by an impartial 





and enlightened tribunal; and, as tothe queftion of law, the 
re-examination in this court is wifely meant and calculated to 
preferve unity of principle, in the adminiftration of juftice 
throughout the United States.* , 

On the 12th of Auguft, the Curer Justice delivered the 
Opinion of the court upon the point, whether there was, in this 
caufe, feck a ftatement of facts, as the Legiflature contem- 

lated P 

e By tHe Court :—The decree ftates, that certain convey- 
ances are fraudulent; and had it ftopped with that general de- 
claration, fome doubt might reafonably be entertained, whe- 
ther it was not more properly an inference, than the ftatement 
of a faét; fince fraud muft always principally depend upon the 
gue animo. But the court immediately afterwards proceed to 
defcribe the fraud, or gue animo, declaring, that “ the convey- 
ances were intended to defraud the complainant, and to pre- 
vent his obtaining fatisfaction for a juft demand ;”” which is 
not an inference from a faét, but a ftatement of the fac itfelf. 
It is another fact illuftrative of this pofition, that “ the gran- 
tee was a party and privy to the fraud.” 2 

Weare, therefore, of opinion, that the Circuit Court have 
fufficieritly caufed the faéts, on which they decided, to r 
from the pleadings and deeree, in conformity to the “28 of 
Congrefs. 

The decree affirmed. 


* See Yennings et al. verfus The brig Perfeverance, poft. where Paterson 
Yustice, faid he had been of opinion with Wiison, Fufiee, on the ad 
Rule eftablifhed by the court. | By 
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Hits et al. verfus Ross. 


HIS caufe came again before the court (/ée Ant. p. 184 

and after a difcuffion upon the merits, it became a quef. 
tion, whether there had been a regular appearance of the par 
ties to the fuit below? The libel was filed by the Britih Con. 
ful, on behalf of Waleer Rofs, againtt Hills, May and Wood. 
bridge (who formed a partnerfhip in Charleffen, under that 
firm) and Fobn Miller. ‘The plea was headed, “ the plea of 
Ebenezer Hills, one of the company of Hills, May, and Wood- 
bridge, in behalf of himfelf and his faid copartners, who are 
made Defendants in the libel af Walter Rofs 7’ and concluded 
with praying, “ on the behalf aforcfaid, to be difmiffed, as far 
as refpects the faid Hiss, May and Woodbridge.” ‘The repli- 
cation regarded the plea of Hi//, as the plea of all the company; 
and the rejoinder was figned by “ “o/eph Clay, juniot, Proétor 
for the Defendants.” The decree below was againft all the 
Defendants, and the writ of error was iffued out inall their 
names; but there was evidence’on the record, that AMzy had 
been in Europe, during the whole of the proceeding, and no 
warrant of attorney, or other authority, to appear for him, 
was produced, 

Ingerfall, contended, for the Plaintiffs in error, that parts 
ners had not power to appear for each other to fuits; and 
that, in fact, nothing appeared: on the record to thew that they 
had done fo, on the prefent occafion. 

Tilghman, on the contrary, relied upon the rejoinder, where 
the Proéter ftates himfelf to be employed by all the Defendants; 
and infifted, that his authority could not be denied, or exami- 
ned, particularly in this ftage of the caufe, and in this form of 
objection.* On 


* Irenetr, Fufice. The doubt is, whether in a cafe likethe prefent, 
one partner can authorife a prottor to appear for the whole company ? 

Cuase, Fufiice. This courtcannot affirm the decree, againf perfons 
who were not before the court that pronounced it; and the record mutt 
fhew, that-they a€tually did appear. A bare implication, the titling of 
the plea, or a general ftatem@nt, that one of the partners acts on behalf 


ofthem all, is not fufficient: For, though partners, in a courfe of* 


trade, may bind cach other; they cannot compel each other to appéar 
to fuits, nor undertake to reprefent each other in courts of law. What, 
however, is the legal effet of an appearance by a Proctor, an officer of 
the court, is another ground that merits cvntideration, 
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On the-rith of Auguft, the Curer Justice delivered the 
opinion of the Court, that, in the prefent cafe, there was a 
fufficient legal appearance of all the Defendants. 

On the merits, it appeared, that the Plaintiffs in error, had 
directed to be fold, certain prize cargoes, captured by Captains 
Talbot and Ballard, under the circurnftances, ftated in the cafe 
of ‘Fanfen verfus Talbot, ant. p. 1333 and that, after notice of 
the claims filed by the Owners of the prizes, they had receiv- 
ed and paid over the proceeds to the captors: but, in fo doing, 
they had acted merely as commerciaf:agents, without any fhare 
in the ownerfhip of the privateers, or any participation in the 
dire&tion or emoluments of their illicit cruizing. The prin- 
cipal queftions, therefore, were, 1ft. Whether, in point of 
faét, the Plaintiffs had notice of the claims of the original own- 
ers of the prizes? And 2d: Whether, after paying over the 


‘proceeds of the cargoes, they ;were refponfible to the claim- 


ants for any thing, and for how much? 

By THe Court: It appears, that the damages have been 
affeffed in the courts below, vin relation’ to the value of the 
goods that were captured: but.the Plaintiffs in error were not 
trefpaflers ab initio; and, aéting only’as agents, they fhould 
be made »an{werable for no more than actually came into their 
hands. The accounts of fales are regularly collected.and: an- 
nexed to the record. Weare, therefore, at no lofs for 4 cri- 
terion: And we think thatthe decree fhould be fo modified, 
as to cliarge them withthe amount of fales, after deduéting the 
duties on the goods, if the duties were paid by them. 

. The Decree was, in the following words:+-ORr DERED, 
That the decree of the Circuit Court for Georgia diftriét, pro- 
nounced on the 5th of fay, 1795,*be reverfed, fo far as the 
fame. refpeéts the faid Hills, May and Woodbridge; and it is 
further ordered, that the faid .Alilis, May and Woodbridge, 
pay to the faid Walter Rofs, thirty-two thoufand aiid ninety 
duilars anéofitty-eight cents, the net amount of the fules of the 
¢argo of the faid fhip, and five thoufand ix hundred and five 
dollars and twelve cents, inteveftthereon, from the 6th day of 
June 17945 to the twelfth day of Mugu/? 1796, nvaking toge- 
ther the jum of thirty-feven thoufand fix hundred and ninety-. 
five dollars and feventy cents, and that the faid Hills, May and 
Wt cadbridge, to pay the cofts of fuit-sanda fpecial mandate, ‘&c. 

e. Der 
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LIBEL was filed in the Diftri& Court of South Cara- 

lina, by the Defendant in error, againft Ded Col, and 
others, the owners of a French privateer called. La Montagne, 
and of the thip /ndufiry and. her cargo, a prize to the priva- 
teer, lying in the harbour of Charle/tony. which the: ae 
had caufed to be attached. The cafe appeared) to be briefly 
this :—The privateer had captured, as prize, on. the high feas, 
an, American brig called the Grand Sachem, commanded by - 
Ebenerer Baldwin, and owned by the Defendantgin error. At 
the time of taking pofieffion of, the brig,’ a.fum ofgq93 dol- 
lars was. removed from her into the privateer, a prize-inafter 
and feveral mariners. were put on board of her, and they were 
directed to fteer for Charle/ton. . Juft, however, as they hove 
in fight of the light-houfe, the Jerp/fichore, a.Britifo frigate, 
captured the privateer, and gave-chace to. the prize: where- 
upon the prize-mafter run her inte-fhoal watet, and there fhe 
was abandoned by all on board, except a failor originally be- 
longing to her crew, and a paflenger. Ina fhort time, the 
drove on fhore, was fcutled and plundered. . When the Mar- 
fhal came, with procefs againft the brig, fhe was in the joint 
poflefion of the Cuftom-houfe Officers,, and the privateer’s 
men ; ithe latter of ‘whom, prevented the execution of the pro- 
cefs. The Induffryand her cargo were then attached by the 
Libellant, and an agreement.was entered into. between the par- 
ties, that they fhould be fold, and the proceeds paid into court, 

to abide the jflue’ of the fuir. et 

(a the evidence, it appeared, that the Grand Sachem, had 
been engaged in afmuggling trade at New Orleans, the Spanifh 
Main, &c. and for the purpofe of carrying it on, fhe had pro- 
cured a regifter in the name of a Spanifh fubjeQ, and failed 
under Spanifo colours. Befides other fufpicious circumftances, 
fhe had on board, at the time of her capture, a variety of ac- 
counts 
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counts defcribing her as Spanifh property; and a.trunkcon- 
taining her papers (among which, it was alledged, there was a 
Spanifh regifter) had been collufively delivered up to the own- 
er, the Defendant in error, by one of the failors. The mo- 
ney removed from her, and oe in the privateer by the Bri- 
tifh frigate, had been condemned in. Famaica, 

The Diftri& Court pronounced a decree, in favor of the 
Libellant, for the fum of 33,329 dollars 87 cents (the full value 
of the Grand Sachem, and her cargo) with intereft at 10 per 
cent. from the 8th of Auguff, 1795, the day of capture; 
declared “ that the pr -of the fhe Indufiry and her Car- 
go, attached in this caufe, beheld anfwerable to that amount ;” 
and direéted, that the Defendant in error. fhould enter into a 
ftipulation to account to the Plaintiffs in error, for the money 
condemned as prize tothe Britifb frigate, or any part of it, 
that he might recover, as neutral property. This decree 
was affirmed, in the Circuit Court, and thereupon the prefent 
writ of error. was inftituted. 

The cafe was confidered in four. points of view:—rft. 
Whether there was fufficient probable caufe for feizing and 
bringing the Grand Sachem into port for further exantination, 
and adjudication ?. 2d. Whether, if there was fuch fufficient 
caufe, the Captors can, at all, be made liable for the,confequent 
injury and Jofs? 3d, Whether if the immediate captors, who 
run the veffel into fhoal water,-and fcutled her, are refponfi- 
ble, that refponfibility can be devolved on the owners of 
the privateer, who had not authorifed, or contributed to the 
mifconduct? And 4th. Whether the Jidu/ftry and her cargo 
could, before condemnation, be attached, and made liable in 
this fwit, as the property of the captors ? 

The firft and fecond points were argued, at the laft Term, 
by Dallas and Reed (of South. ee) for the Plaintiffs in= 
error, and by Pringle (of South’ Carelina) for the Defendant : 
and the third and fourth points were argucd at the prefent 
Term, by the fame’ counfel for the Plaintiffs in error, and by 
Jngerfoll and Lewis for the Defendant. ' 

Tre Court delivered, at different times, the following 
opinions : 

On the firf pointy that there was a fufficient probable caufe 
for feizing and bringing the Grand Sachem into port. 

On the fecond point, that the right of feizing and bringing 
in a veflel for further examination, ‘does not authorife, or ex- 
cufe, any fpohation, or damage, done to the property} but that 
the captors proceed at their peril, and are liable for all the 
confequent injury and lofs. 

On the third point, that the owners of the privateer are re- 
fpenfible for the conduct of their agénts, the officers and crew, 
to 














Supreme Courr of the United States. 335 


to al] the world; and that the meafure of fuch refponfibility is 1796.) 


the full value of thé property injured, or deftroyed.* 

On the fourth point, that whatever might, originally, have 
been the irregularity in attaching the Jndu/fry and her car 
it is Compleatly obviated, fince the captors had a pawer to 
the prize; and by their own agreement, they have confented 
that the proceeds of the fale fhould abide the iffue of the pre- 
fent fuit. 

The decree of the Circuit Court affirmed. 


* Cuast,and Inepvert, Yufices, agreed that the owners were refponfi~ 
ble, but differed as to the extent, obferving that the privateer’s men 
were juftifiable in abandoning, to fave themfelves from captivity; but 
that the revoval of the money into the privateer, and the fubfequent 
feutling of the brig, were unlawful acts. 
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St AUGUST TERM, 1796. 

RULES. 
RDERED, That when procefs at common law, or in 
equity, fhall iffue againft a ftate, the fame fhall be ferv- 
‘ed on the Governor, or Chief Executive Magiftrate, and 
Attorney General of fuch ftate. 

OrDERED, That procefs of /ubpana iffuing out of this court 
in any fuit in equity, fhall be ferved onthe Defendant fixty 
days before the return day of the faid procefs; And, fur- 
ther, that, if the Defendant, on fuch fervice of the /ub- 
pena; fhall not appear at the return day contained there- 
in, the Complainant fhall be at liberty to proceed ex 


parie. 
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February Tern: 1797. 








JenninGs ef ai, Plaintiffs in Error, verfus the Brig Perse- 
VERANCE, et al. 


HIS was a writ of error to remove the proceedings in 

an admiralty caufe from the Circuit Court for the dif- 

trict of Rhode Ifand. Soon after the decree was there pro- 

nounced the Diftri&t Judge died, and Judge Cuase had left 

the diftrift ; fo that the record was fent up with all the evi- 
dence annexed, but no ftatement of facts by the court. 

Du Ponceau and Robbins, for the Defendant in error, in- 
fifted, that the Plaintiff could not go into a confideration of 
errors in fact; and, that the rules eftablifhed in the cafes of 
Wifcart v. D’ Auchy (ant. p. 321.) Pintadov. Bernard,and the 
United Statesv. La Vengeance, (ant. p.) were conclufives They, 
alfo, cited the following authorities: 1 Vern. 166.214. 216. 3 
Wiis. 308. 2 Bl. Rep. 31. 1 Mod. 207. 56. 61. Cro. E. 667. 
6 C.. 7. 

EB. Tilghman, for the Plaintiff in error, admitted, that, al- 
though the cafe of a record tranfmitted with the evidence, but 
without a ftatement of faéts, had never been exprefsly decid- 
ed, yet, that it appeared to be embraced by the reafoning of 
the Chief Juftice, in fupport of the fecond rule in Wifeart v. 
D’ Auchy; and if the court were, alfo, of that opinion, he 
would decline troubling them with any further argument.* 


** Cuasz, Juftice. Even if the court were to permit it, you would 
find little encouragement to enter into the merits: The evidence is too 
plainly againft you. 


PATERSON, 
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EATER sty uff Fes aa was filent on the occa- 

ion, | concurred in opinion with Judge Wilfon upon 

cond rule laid down in Wi/cart v. D’ Auchy; and, of courf 

the court were d ; ) 1 


livided, four to two, u the decifion. 
thought, indeed, that excluding 2 “chaalephit of the evi-" 














1797- 


dence (which, virtually, amounts to a ftatement of faéts ) was. 


fhutting the door againit light and truth » and was leaving 
property of the country too much to the diferetion apd judg- 
ment of a fingle Judge. But conceiving myfelf ma 
rule, and that, in fome fhape, the faéts muft be madé to ap- 
peat'on the record, I have always fince thought it my duty 
make a ftatement, where the counfel would not, or could not, 
agree in forming one. si 

As to the prefent point, though there is no exprefs determi- 
nation, it was the fubje& of difcuffion among ‘the Judges at 
their chamber ; an opinion was formedpbut not delivered, by 
the fame majority, that eftablifhed thefecond rule in Wifcart 
verfus Y Auchy and the reafoning of the Chief Juftice in 
fupport of that rule, went clearly to this eafe. I do not, there- 
fore, think, that any new argument ean be neceflary. Howe- 
ver difpofed I might have been oie give the moft li- 
beral conftruétion to the aét of Congrefs, the decifion of the 
Court precludes me from confidering the evidence, at this time, 
as a ftatement of faéts; and if there is no ftatement of facts, 
the confequence feems naturally to follow, that there can be 
no error. 

Tue Court concurring in the reprefentation made by 







Judge PATERSON, they proceeded, without further argument 


on the princi ueftion, to 
hg “ Affirm the Decree. 

E. Tilghman {uggefted, however, that the damages were 
very high, and that, in fact, an allowance for counfel fees 
was included, though it did not appear on the record. 

Du Ponceau, urged, that the court could not travel out of 
the record to afcertain a fact. In the cafe where an allow- 
ance for counfel’s fees had been ftruck out, that charge and 
all the items on which damages had been awarded, were ftated 
in an account annexed to the record.* 

Cuase, Fuftice:—An account of items, as a foundation to 
award damages, was exhibited in the court below: but it is a 
fufficient anfwer here, that the allowance does not appear on 
the record. 

TueCourt concurred inthis opinion; and Du Ponceawpray } 
ed an encreafe of damages for the ay occafioned by bringing 
this writ of error, contending, that under the 23d fection of the 

Judicial 


* See Arcambel verfus Wifeman, ant. p. 306. 


Vor. Ill. Xx 
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1797- Judicial Act, damages for delay were } te prefcribed, 
War and that the difcretion of the court gely: vent to the award of 


fingle or double cofts. : : 
. But, sy tug Count:—The prize was fold by the agree- 
ment of the parties, the Captor and the French Conful but 


the money was afterwards ftopped in the hands of the Marfhal, 
upon a monition iffued by a third perfon (the original owner 
of the prize) who was not.a party to the agreement. ‘The 
decreesmutt be afirmed without an-encreafe of damages ; and 
the intereft to the prefent day, muft run upon the debt only, 
and not on the damages. 

Du Ponceau, next prayed an allowance of 12 dollars and 50 
cents, the coft of a printed ftate of the cafe for the ufe of a 


Judges, g. bag 
But THE SOUR® obfery 

might be, there was : 

fore, it could net be allowed.” . 





that, however convenient it 


* Though I have reportediall that occurred in the Court upon the 
heariny of this caufe, 1 may, perhaps, be of ufe to fubjoin a copy of 
the printed cafe, which was allowed by’ Z. Tilghman to be correct. 


Jennings and Venner, Plaintif'sin Error, verfus the brig Writ of Error 
Perfeverance and her cargo, or the monies arijingf from the Circuit 
therefrom, in the hands of William Peck, Efg.S Court, forthe 
Martha! of the diftrict of Rhode land, and Louis diftriet of 
Arcambal, Claimant and Defendant in Error. ‘ Rhode Ifland. 


Proceedings in the Diftri& Court, aoth September, 1794. 


' THE now Plaintiffs in error, fubjedts of the King of Great Britain, 
file their Libel, complaining of the capture made on the 27th of 
July preceding, of thelr brig Perfevergmee and her cargo, on the high 
feas, ona voyage from Turks Ifland, to St, John’s, New Brunfwiek. 

They fiate thar the was captured by two armed yeffels, cach of about 
35 tons burthen, one called the Sanfparcil, the other the Senora, brought 
into the dittrict of Rhode land, under the care of John Baprifte Ber- 
nard, prize-matter, fold by his order at Providence, for 5028 dollars, 
and the proceeds lodged in the hauds of the Marfhal of the diftri@ where 
they now are. 

They complain that the Senora was originally fitted out, and the force of the 
Sanfpareil was encreafed and augmented, by adding to the number of guns and 
gun carriages, at Charlefton, South Carolina, with intent to cruize, &c. 

That ‘at the time of capture, there were on board both the captured 
veflels, divers citizens ofthe United States, to wit, on board the Sanf- 
pareil 12, and on board the Serona 21, all of whom were aiding and 
affifting at the capture. 

That there was no perfon on board of either of the capturing veffels 
dulygommiffioned to make captures, &c, 

They pray reftitution of the veffel and cargo, or the proceeds thereof. 


PROCESS SERVED IN DUE FORM. 
FIRST MONDAY IN NOVEMBER, 1794. 
John Baptifte Bernard, prize~mafter, appears and pleads to the jurif- 
diction of the court—he grounds his plea upon the following reafons : 
sft. That the legality of the capture had already been determined 


under 
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Hucer et al, verfus Sour CAROLINA». 
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ILL in Equity. A fubpcena had been iffued in this caufe, 
agreeably to the rule; and an affidavit of the fervice was 
now read, in which it was fet forth, thatacopy had been de- 
livered to the Attorney General ; and that aeopy had been left 
at 


ih a? 
* 


under she aut of the United States* and agre 
tions, and in the modé téquited at the fj ance of the Libellants, 
by their public Conful, refident in the fai ritt of Rhode Ifand, 
2d. That the cuft hake Rroce<ts a the prize had comé to the 
Marfhal in due courfe of law, and not under the authority of the court 
—therefore the difpofal thereof was not under its jurifdition. 

3d. That the fale of the prize having been made on land, Admiralty 
had no furi fiction. per 

4th. That there was an adequate remiedy at common law, by an aftion 
againft the Marfhal for money had and received. 

sth. That the prize was made from Britith fubjects in open was, on the 
high feas, by the crew of the fchooner San igateil, belonging tocitizens of 
the French Republic, commanded by a French citizen, manned with 
more than two thirds her crew by French feamen and matines, and 
bearing a commiffion of war under the French Republic. > 

Concludes to the jurifdi@ion en/y, prays that the court will take ne 
farther cognizance, but that the libel be difmiffed. 

No replication or further pleadings @ppear on the record, the decree of 
the Diftrict Court appears to have be€n given onthe libel’and plea only, 
and is in the following words : 

Nev. 6th, 1794. © Upon mature confideration of the allegations in the 
¢ libel contained, and of the plea of the claimants againft the jurifdic— 
© tion of the court thereon, and of the arguments of the counfel, &c. it 
‘ appe arsto me thar the reafons afligned, or moft of them, are to the me- 
‘ rits-of the caufé, and mot to the jurifdiétion of the court, that they are 
‘altogether infufficient to take the cognigance and jurifdiction of the 


to the practice of na- 






‘ court from the prefent caufe as fet forth in the faid libel, and therefore - 


‘| do fuftain the jurifdiction of the court thereon.’ 





eg After 
* By doe t d to, and making a part of the record, it appeari, thet 
previous to this {uit being inftituted, the Libellants, vaprefoni by the Britifi* conjul, 


preferred the fame complaints that are contained im their libel to the Governor 
Rhode Ifland, win, in confoquence of the faid complaint, and in purfwance of inffruc= 
tions from the Executive of the United States, which are alfe annexed to the record, 
did hear the merits of the faid complaint in a jolemn judicial form, wpon evidence pro— 
duced and examined on both fides, ard finally dijmiffed the faid complaint, on the 
gyeund of its being unfupperted by evidences 
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at the Governor’s houfe, where the original had, Jikewife, been 
fhewn to the Secretary of the State. ™ 
; * IREDELL 


After this deeree no rulélte anfwer over appears to have been prayed by 
theilibellants, no further pleadings appear upon the record, but imme- 
diately after the faid decree, an entry is made in thefe words: 

© This caufe was continued to the next Febraary term, ‘o be heard ca 
© the merits.” ~ « 

The caufe is then continued fucceffively, by confent of the parties, to 
Auguft term 1795, when the Judge pronounced his final decree ; the re- 
cord of which is as follows, : 

‘ This caufe baving been continued, by confent of the parties, from 
€ term to term, aps heck November term, in the year one thouland fe- 
¢ ven hundred and ninety-four, for ‘trial upon the merits—it was Now 
* further moved by the connfel for the libellants, that the fame be fur- 
© ther continued to next Noyember term, to procure further evidence, 
¢ this motion was oppofed by the counfel for the claimants, for that the 
“ caufe had been Continued three terms, beyond which a further indul- 
‘ gence would be unreafonable.. Upona full hearing thereof, it feemed 
«to the court, thatthe ealife onghe not to be further continued, and the 
¢ judgment of the court Was, that the faid motion for a continuance be 
‘ over-ruled— Whereupon ‘the eaufe being called for heli upon the 
© merits, the libellants declined and relapes sa offer any proofs or argu~ 
¢ ments in fupport of their {aid libel,‘and therenponido adjudge, that 
¢ the faid libel be difmiffed, and do far Stina se, order and decree, 
¢ that the proceeds arifing fror ac All We faid brig Perfeverance 
“and hereargo, in the hands of the faid William Peck, amounting to 
* 3028 dollars, be by him, the faid William Peck, reftored, given up, 
* and paid to the faid John Baptifte Bernard, claimant in the faid- caufe 
« and refpondent to the faid libel, first deducting therefrom the duties paid 
é into the cuftom-houfe on the faid cargo, and the commiflion arifing on 
“the falesof faid brigand cargo, together with fuch ether expences as 
€ this court may allow or decree—and I do farther order, adjudge and 
€ decree that the faid libellants pay to the faid John Baptifte Bernard, 
¢ claimant in this caufe, as damages oceafioned by the detention of faid 
¢ monies arifing from the fales of the faid brig Perfeverance, after aid 
¢ deduction fo to be made as aforefaid, the intereft of the fame from the 
€ 24th day of September, in the yeat 1794, to the day of the date of this 
¢ decree, at the rate of fix per cent. per annum, as the fame fhall be caft 
* and reported by the clerk of this e¢ourt, upon the fum to be reftored and 
* paid by the faid William Peck, together with 300 dollars in full of all 
© other damage: and cofts faftainedor expended in and about this caufe.”’ 

Firft Monday in Auguft, 1795. 
Upon which an appeal was interpofed by the Libellants, 
PROCEEDINGS IN THE CIRCUIT COURT. 

The firft proceedings in this courtare on the 2oth of June 1796) when 
Louis Arcamba!, Vice Conful of the French Republic, appears in the 
caufe and files his claim, praying that the libel be difmifledy, and the 
proceeds of the poe be delivered up tohim with damages and cofts. 

He is admitted as claimant without any oppolition, No further plead- 
ings appear to have taken piace inthis court. On the asth of June 
1796, the court proceed to deeree on the appeal in thefe words : : 

© Decreed, that fo much of the decree of the Diftrit Court as decreed 
¢ that the libel be Wifmiffed, be and hereby is affirmed, and that the refi- 
- § due of the faid decree be and hereby is reverfed—and it is further or- 

¢ dered and deerved, that the proceeds arifing from the fales of the faid 
‘brig Perfeverance in the hands of William Peck, amounting-to 5028 
f dollars, be by him reftored and paid to Lopis Arcambal, Vice Conful 
* ofthe French Republic, admitted by this comrt as claimant in this 


© eaufe 
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InepEtL and Cuase, Faffices, expteffed fome he 


whether thewing the original to the Secretary of cma 
‘ ve 
t we ; . 


© caufe for the ufe of the owners, officers, w of the armed fchoo- 
© ner Sanfpareil, firft deducting therefrom duties paid into the cuf- 
¢ tom—hoafe en the faid cargo, and the commiffion on the fales—itis fur- 
« ther ordered and decreed, that the faid libellants pay to the faid Louis 
' © Arcambal for the mfe of the owners, officers and crew aforefaid, for 

« damages occafioned by the detention of the faid monies meee m 
¢ the fales of the faid brig Perfeverance and her cargo (after th uc- 
‘ tion aforefaid) 800 dollars, and alfo the intereft, at the” fix per 
* cent per annum, onthe money in the hands of the faid Peck, 
¢ (after the deductions aforefaid) from the “e of September, 1794, to 
¢ the date of this decree, together with the cefts in the Diftri& Court, and 
* this court,’ ae 

Whereupon a writ of error is prayed by’ 
L. Venner, and allowed. me. 4 

No affignment of errors appears to have been filed in the Court below, 
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Jennings and John 


according to law® ; the facts on which the it Court tounded their 
decree, do not appear either from the ple snd decree itfelf, or from 
a ftatement made by the parties or by the ets 


Ic is intended by the Defendaats in error to @bje& to any error in fad 
being affigned or argued by the Plainttfis, agreeably to the 22d fection of 
the judiciary act, and for the following ons: . 

1. That it was the duty of the Plaintiffs in error, to fee that the facts 
were made to appear on record, otherwife the court will prefume 
that the faéts found by pebecur Court were fuch as warranted the in- 
ference of law, which they thought proper to draw from them. That on 
the authority of the cafes of the United Staresu La Vengeance, Pintado v. 
Berard, and Wifcart v. Dauchy, devermined at the laf Supreme Court, this 
court cannot, without the confent of the parties, go intathe examination 
of the evidence annexed to the record. K 

2. That the Defendants cannot give their confent to going to a hearing 
upon the evidence, becaufe this matter has been kept depending in va- 
tiows {hapes, for a period of almoft three years, at the inftance of the 
Piaintiffs, whowhave had three hearings upon the merits. 1ft. Before 
the Governor of Rhode Ifand. 2d, Before the Diftrit Court. 3d. Be- 
fore ‘he Circuit Court. 

3- Becaufe thé Executive of the United States, had competent au- 
thority, by the ufage of nations and the Jaw of the land, to decide 
whether or not there was ground for reftitution in the prefent cafe ; and 
whether its jurifdiction be,exclufive of, or concurrent with, the judicial 
courts, its decifion, obtained on the application ©f the libellants, isa 
bar to the prefent fuit, and even if the Governor of Rhode Ifland, had 
no legal jurifdiction or cognizance of the cafe, his decifion ought to be 
final, aA the award of an arbitrator, or amicable judge, agreed upon by 
the parties. 

If, neyerthelefs, the Court fhould be of a contrary opinion, the canfe 
will remain to be examined on the evidence, which 1s annexed to the re- 
cord, and is too lengthy to admit of an analyfis in this ftatement, and 
‘from that evidence the following points will arife. 

rit. 4 point of fa: Whether the charges exhibited in the libel are 
fupported, and if fo, 

2d. The point of Jaw: Whether the facts fo ftated in the libel are a fuf- 
ficient ground in law for a judicial reftitution. 

Upon the whole, the Defendants in Error pray that the decree of the 
Circuit Court may be affirmed with cofts and damages for the delay, 

to 


* The general error has been affigned fince the record came up. Admitted nunc 
pro tunc. 
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1797+ have been a fervice of the procefs, conformably.to the rule, with- 

rw out leaving a copy at the Governor's houfes but they agreed 
with the reft of THz Court, in deeming the fervice, under 
the prefent circum 3 fufficient in ftrictnefs of con- 
ftruction, as well as rinci <i 

The fervice of the fubpcena being thus proved, the Com- 

plainant was entitled to proceed ex parte; and,accordingly,mo- =< 
ved for and obtained Commiffions, to take the examination © — 
of witnefles in feveral of the States. - 
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Cxerke, Plaintiff in Error verfus: Har woop. 
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‘T YHIS was a writ of Error to. +h Court of Appeals, of a 
the State of Maryland, metic the sch HE tg 2 
. eaufe, involving a conftruétion of the treaty of peace between. 
the United States and Great Britain, which that Court had de- 
cided againft. the title claimed under the Treaty, by reverfing 
and annulling a previous j given in the General Court 
of the State, in favor of the elai The only objeftion arifing 
on the record, was—whether_a paper moncy payment of a Brit- 
wb debt into the treafury of during the war, by vir- 
of a law of the ftate, was a bar to the creditor’s recovery at this 
time ? And the folemn adjudication in Ware us. Hylton et al, ant. 
p- 199. having fettled that point, Dad/as, for the Defendant in er- 
ror, fubmitted the cafe, without argument, to the Court, who, in 
general terms, reverfed the judgment of the High Court of Ap- 
peals, and affirmed the judgment of the General Court. |” : 
t 


tu wit, the lawful intereft of the State of Rhode Ifland, being fix per 
¢entum per annum, on the balance jn the hands of the Marfhal of the 
faid diftrict, and alfo on the fum of eight hundred dollars awarded as 
damages by the faid Circuit Court, to be computed from the 25th of 
June, 2756, the date of the faid decree. 
ASHER ROBBINS, Of Counfel with 
PETER 5s. DUPONCEAU.:¢ the Defendantin 
Rhiladelphia, 62k February, 4790. 
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It then beeeaa ogee to which of the State Courts the 7769. . 
Mandate fhould be fent, and what cofts fhould be allowed. CA 


E. and W. Tilghman, for the Plaintiff in error, contended, 
that the judgment of the Court of Appeals being reverfed, it 
was to be regarded as if it had never exifted; and that, there- 
fore, the mandate muft iffue to the General Court, whofe judg- 
ment was tobe carried into effect. They infifted, alfo, that the 
cofts in both the Courts of Maryland, and in this Court, fhould 
be allowed. : 7 

Dallas, on the other fide, ftated, that by the 25th. fe&tion of 
the Judicial AG, the writ of error was to Om the fame effe& 
in this cafe, as if the judgment, or decree, complained-of, had 
been rendered or veld in a Cirevit Court, at that the pro- 
ceeding upon the reverfal was alfo to be the fame, except that 
after once being remanded, this Court may proceed to a final de- 
cifion, and award execiftion. 1n the cafe, then, of a réverfal of 
a Judgment of the Circuit Court, the 24th, fection of the Ju- 
dicial Act provides, that on reverfalsin the Supreme Court, 
they thall proceed to render fuch judgment, or pafs fuch Decree, 
as the Inferior Couftfhould have done; and fhall fend a fpe- 
cial mandate to the Cjreuit Court to award execution there- 
upon. If, therefore, the Decree of a Circuit, reverfing the 
Decree of a Diftrict, Court, were reverfed, the mandate would 
be fent.to the former, and not to the latter, and by a parity of 
reafoning in the prefent inftance, the writ fhould be fent to the 
Court of Appeals, and not to the General Court. The con- 
ftruction feems to be ftrengthened by that part of the 25th. fec- 
tion, whi plates, that the caufe might be remanded to 
the State ore than once ;—as, it is not probable, that 
the. Court t is affirmed, would require a fecond 
order ; and, it ts furely proper, that the Court, whofe judgment 
is reve; fed, fhould be apprifed of the event. Astocofts, Dallas 
contended, that at leaft the cofts of the Court, whofe judgment 
was in favor of the Defendant in Error, ought not to be char- 
ged againft him. 

But, By THE CourT:—The judgment of the Superior 
Court of Marylandbeing reverfed, it has become a mere nul- 
lity ; and cofts muft follow the right as decided here. 

Let the Judgment of the General Court be affirmed; let the 
cofts in the Courts of Maryland, and in this Court, be allowed 
to the Plaintiff in error ; and let the mandate for execution iffue 
to the General Court. 
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Brown verfus Van BraaM. 


RROR from the Circuit Court, for the Diftri& of Rhode 
Ifand. The cafe was as follows: On the roth of 
March, 1792, Brown and Francis, merchants, of Providence, 
in Rhode Ifland, atew four fets of bills of exchange on Tho- 
mas Dickafon and Co. merchants, of London, payable at 365 
days fight, to Benjamin Page, or order, for the aggregate fum 
of £.3000 fterling. Page being at Canton on the 28th of 
March, 1793; endorfed thefe bills to Van Braam, the De- 
fendant in error, and on the fame day, as the agent. of 
Brown and Francis, drew another fet of bills of exchange, up- 
on Thomas Dickafon and Co. payable, alfo, at 365 days fight, to 
Van Braam, or order, for £.3000 fterling. On the gth of 
April, 1793, Page, in the fame character of agent, drew a fi- 
milar fet of bills, in favor of Van Braam, or order, for £- 400 
fterling. One bill of each fet was prefented to Thomas Dicka- 






Jon and Co, in London, for acceptance, on the December, 
1793, but were then protefted for non-ac of which 
Brownand Francis had notice on the rftof Fu though the 


bills and protefts were not actually returned to them. The bills 
were again prefented for payment on the 15th of January, 1795, 
(that is 10 days after they were actually due) and FG 
for non-payment, of which Brown and Francis had notice on 
the rftof April, 1795. This aétion was inftituted in the Cir- 
cuit Court of November Term, 1796, to recover the amount 
of the protefted bills, with intereft, damages and charges ; and 
the declaration contained a fpecial count on each bill, together 
with a general indebitatus affumpfit for 40,000 dollars, money 
had and received by the Defendants, to the ufe of the Plain- 
tiff. On the return of the record it appeared, that Francis 
had died fubfequent to the fervice of the original writ; that 
Brown came into court ,and, after fuggefting the death of 
Francis, pleaded the general iflue; and that the Plaintiff bav- 
ing, likewife, fuggefted the death of Francis “ prayed judg- 
ment againft ‘Fohn Brown, the furviving Defendant.” ‘There 
was no joinder in iflue, continuance, or other pleading ; but 

immediately 
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immediately after the above prayer for judement, the record 
proceeds, in this form: “ And the faid 7 
“ fault: Whereupon, this caufe being tubmitted to the court, 
“and the court having fully heard the parties by their counfel, 
“and mature deliberation being thereon had, :t is confidered 
« by the court now here, that the faid Andreal E. an Braam 
“ Houchgeeft, do recover againft the taid Fohn Brown, the 
“ furviving partner as aforefaid, the fum of thirty four thou- 
“ fand four hundred and fifty five dollars, and twenty feven 
“ cents damages, and cofts of fuit, taxed at fixteen dollars and 
“ fifty two cents.” To the record of this judgment, the fol- 
lowing memorandum was annexed: “ Nota Bene. The above 
“fum, as ordered by the court, includes the principal and in- 
“ tereft from the 15th Fanuary, 1795, to the 19th November, 
“ 1796, and ten per cent damages, and twenty nine dollars, 
“ and twente two cents, charges of proteft.” * 

Upon this record the following errors were affigned, and 
argued by Howell and Robbins, of Rhode Ifland, and Dexter, 
of Maffachufetts, for the Plaintiff in error, and by Barnes, of 


Rhode Ifland, and Mifflin, of Pennfylvania, for the Defendant 


an) error . 

rf. That after plea pleaded, there was a difcontinuance of 
the caufe in the court below, and, therefore, no judgment ¢ould 
be rendered. 

2d. That 10 per cent. damages, and 6 per cent. intereft, are 
induded in the judgment, where no damages at all ought to 
have been given. 

3d. That the court affefied the damages, when they ought to 
have been aflefled by a jury. 

For the Plaintiff in Error. yt Error affigned:—It ap- 
pears from the record, that there was a difcontinuance of the 
caufe, by an omiffion of the Plaintiff below, and no verdi& or 
judgment can cure the defect. The Defendant had come in, 
and tendered an iffue upon every count in the declaration; and, 
without a joinder of iffuey or any fpecies of replication, the 
fuggeftion of the death of Francis, is the only thing that,oc- 
curs between the Defendant’s plea, thus traverfing the whole 
caufe of aétion, and the judgment againft him by default. It 
does not appear, that the Plaintiff himfelf was in court; nor, 
indeed, under all the circumftances of the record can it be con- 
clufively afcertained, for whom judgment ought to have been 
given. It is true, that by the courtefy of the bar, the fimiliter 
might, perhaps, have been entered at any time, while the caufe 
was depending in the original jurifdition; but till it was en- 
tered, the Defendant by pleading had done every thing that law 
or reafon could exa@ from him; and it is too late to enter it, 
when the caufe is removed upon a writ of error. ~ In deciding 

Vou. Ill. Yy on 


ohn Brown made de- wr~ 
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on this exception, the Court will be governed. by the law of 
Rhode-Ifland, by virtue of the reference madein the 34th. fec- 
tion of the Judicial AG, to the, laws of the feveral States; as 
rules of decition in.trials at common law, in the Courts of the 
United States, where.they apply.. But the lawof Rhode [land 
muft not be conftrued to recognize any loofe fyftem of prac- 
tice, introduced upon the principles of mutual indulgence for 
the perfonal accommodation’of attornies. . By an act of the 
ftate it is declared, that in all cafes, for which the Leciflature 
has made no pofitive provifion, the laws of England fhall fur- 
nifh the rule of décifion. ‘If, therefore, any cuftom, ufage, or 

racticc, fhall be in oppofition to an exprefs ftatute of Rhode 
dfland;. or where there is no ftatute on the fubjeé, if it thall 
oppugn the principles of the common law of England, it is 
void, and cugkt,to be difregarded. In the prefent inftance, 
there is no exprefS ftatute; but the difcontinuance is fatal at 
common law ; and, therefore, fatal by the law of Rhode Ifland. 
There can be no judgment by default, after an appearance, 


much lefs after pleading ; but.the Plaintiff fhould have enter- 


ed the fimiliter, and then he would have been entitled to make 
cut his cafe before a jury, whether the defendant attended, er 
not, to fupport his plea. As the record ftands it cannot be un- 
derftood what was tried, an iffue in faét, or a demurrer in law.* 
ad.. Error affigned. . By the law of Rhode Iffand,, it,is de- 
clared, “ that when any bill or bills of exchange fall ‘be re- 
“turned from any parts beyond fea, duly protefted for non- 


“ acceptance, or non-payment, the perfon or perfons to whom _ 


“the fame was (or were) payable, fhall be entitled to have and 
“ recover of the drawer or drawers, endorfer or endorfers of 
“ the bill or bills of exchange, ten per cent* damages, over and 
“ above the principal fum, for which fuch protefted bill, or 
“ bills of exchange fo. protefted, was or were drawn, and alfo 
“ lawful intereft from the time fuch bill or bills of exchange 
“ fo protefted, were purchafed, until final judgment for the 
“ fame be obtained, and alfo legal charges.of protefting faid 


* Pareason, ¥ufce. I thall ceftainly confider myfelf boend in fome 
cafes. by the praGtice of the Strate Gourts ; and, therefore, I wifh ro get 
a practical expofition of the ftatute, to.afeertain whether the jadgment 
by default can be confidered as good for nothing, afterthere has been 
fucha difcontinuance us the prefcent. ¢ 

Cuase, Jufice. I fhall be governed, in forming my opinion, by what the 
common law fays muft be the effect of a judgment by défault ; without 
regarding the prattice of the State. IM, indeed, the practice of the feve- 
ra) States were, in every cafe, to be adopted, we fhould be involved in. 
an endlefs labyrinth of falfe conftruttions, and idle fo'ms. 


+ “ An act for afcertaining damages upon protefted bills ef exchange,” 
originally paffed in the year 1743, but included inthe revifed Code of 
\uode Hland Law (1776) page 19. 


“ bill 
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“ bill (or bills). with cofts of fuit.’”? It is agreed, that, under 1797. 
this law, damages might have been recovered upon the proteft WAAY 


for non-acceptance merely; but. then the bills and proteft for 
non-acceptance, muft have been returned in a reafonable time ; 
whereas they were ‘not returned till a year had elapfed; the 
bills were protefted for non-payment; and in point of fact, 
it is conceded, that the action is brought upon the proteft for 
non-payment, and not upon the proteft for non-acceptance. 
The notice of the non-acceptance will not alter the cafe; for 
the bills with the’ proteft fhould have been returned to the 
drawers, fo as to put it in their power to take them up, and to 
purtue their remedy over againft the drawee, in cafe -he had 
their affects in his hands at the time of proteft. Then ccnfi- 
dering the cafe upon the proteft for non-payment, no damages 
ought to be allowed, unlefs the bills were duly pbroteffed ; and it 
appears, from the Plaintiff's own fhewing, that they were not 
protefted for ten days afier they had become payable, which is 
not fo foon as it might have been from the cl the cafe, 
or as it ought to have been according to the law Of merchants, 
by which only three days grace ere allowed, It is true,, that 
this proteft may be in time for one purpofe'at. common law, 
for inftance, to maintain an action againftthe drawer, who had 
ho aflets in the hands of the drawee, at the time of proteft; 
and yet the bills fhail not be deemed duly proteffed for another 
purpofe, by itatute, for inftance, to entitle the payce to recover 
damages, 

It will be urged, however, that the allowance of damages, 
only appears by the xota bene fubjoined to the judgment of the 
court below, and that this ought not to be taken into confider- 
ation as apart of the record. But what conttitutes a record, is 
a very different thing, in different ftates. ‘The mode of ftating 
the judgment, or the reafons for it, will, likewife, admit of great 
latitude and diverfitv. Ifthe purport of the nota bene had been 
incorporated with the judgment, there would have been no 
ground for cavil ; and where is the fubftantial difference, .whe- 
ther the judge delivers the explanation himfelf, or dire¢ts it 
(which, for aught that appears, may be the fact) to be entered 
by the clerk ? If the court had confined its view to the mere 
formal part of the record in the cafe of Bingham Plaintiff in 
error verfus Cabot, (ant. p. 19.) the ground of reverfing the 
judgment below could never have appeared; and if the nota 
bene is reverfed here, it cannot be determined what has been 
tried by the court below. But, after all, the allowance of dama- 
ges muft neceflarily be inferred from the record, independent 
of the nota bene. ‘Thus, the declaration fets forth and demands 
the principal intereft, coft and damages, accruing by virtue of 
certain bills of exchange; and the demand being reducible to 
certainty. 
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certainty by figures, this court can follow the court below, 
and by mere calculation, from data on on the record, 
correct any error that has been committed. Since, then, there 
is a judgment for more than the principal, intereft, and cofts 
upon the bills of exchange, the furplus muft be error; and the 
nota bene only ferves to explain how that furplus has arifen. 

34. Error affigned. The damages ought not to have been 
aflefied by the court. It is admitted, that where a demand ap- 
pears to a certainty upon the record, or may be reduced to a 
certainty by the ufe of figures, the court may itfelf make the 
calculation, or refer itto the proper officer to be done. 3 Leon. 
213: 1 Hen. Black 541. 98 therefore, the declaration had de- 
manded nothing more than appears on the face of the bills, 
the prefent exception could not prevail ; becaufe the fpecific 
fum to be adjudged might be conclufively afcertained by ad- 
ding, upon a fimple procefs of figures, the amount of the inte- 
reft to thejmpincipal ; though even that doctrine has been con- 
troverted iff a very recent cafe. 4. 7. Rep. 275. But the 
demand is not only for the principal and intereft, but, likewife, 
for damages, which are altogether uncertain; depending up- 
on the faét, that the bills have been returned duly protefted; 
and that fact involving a complicated inveftigation into the pe- 
riod of the return, as well as into the time and mode of proteft. 
Even, indeed, with refpeé to the intereft, a fimilar uncer- 
tainty arifes under the provifion of the Rhode [land \aw ; fince 
intereft is to be allowed from the time of purchafing the bills; 
and, therefore, the time of purchafing the bills was a fa& to be 
afcertained, before any calculation could be made. But exclu- 
five of thefe points, neceflarily conneéted with the bills, the 
Defendant under the general iffue, which he had tendered, 
was entitled to bring a great variety of matters into his de- 
fence. As there is much diverfity in the laws on this fub- 
ject, fome allowing 20 per cent. oihers only 10 per cent 
damages, and fome no fpecific damages at all, the place of 
drawing the bills may be material. Nor can it be faid, that 
the judgment by default, even if it had been regularly entered, 
would admit all that is demanded in the declaration ; it admits 
the caufe of aétion as ftated, but does not admit. the quantum 
of the demand. The Defendant might, therefore, have fhewn 
aii cndorfement after the bills were difhonored, and a fubfequent 
payment, on the prine‘ple laiddown in Term Report, 82. for, an 
endorfement ia fuch cafe is not conclufive againft the drawer. 
12. Mad. 

itis not contended, that, under the principles of the Englith 
Jaw, or the ufage of New England, the form of a writ of en- 
quiry is indifpenfable, to afcertain damages upon every judg 
ment by default; but wherever matters of fact can be fepara- 
ted 








eer. |. 


“se 


. = = ae 


' 8 we Cy Ff 








SuPREME Court of the United States. 349 


ted from matters of law, it will be agreed to be a general and 1797. 
favorite practice, to allot the aflefsment of damages to ajury. ~~ 


The ancient authorities are, it is true, exceedingly crude in 
relation to the diftribution of jurifdiction between judges and 
juries; but we have received the doétrine in its modern, per- 
fect, ftate; and as fuch, are deeply interefted in adhering to it. 
So forcible is the modern example of the Englifh courts, that 
the judges have refufed even to value foreign money; 4 7. 
Rep. 493 5 and a motion for referring a bill of exchange, drawn 
for [rif iterling, to the mafter, in order to fee what was due, 
for principal intereft and colts, has been. recently rejected in 
Weftminfter Hall. 5 T. Rep. 87. It is-here, indeed, to be 
remarked, that the bills of exchange, in the prefent inftance, 
were drawn for Britifb fterling money; which is, furely, as 
much to be denominated foreign money in an American court, 
as [rifb fterling can be fo denominated in an Englif court.* 
Belides, it is to be confidered, that in England damages are 
compenfatory; while in Rhode Ifand, in moft of the other 
ftaics in the Union, and in many foreign countries, damages 
are in the nature of a penal fum, given by ftatute; and nota 
folitary authority can be produced, where any court has refer- 
red a bill of exchange to the Ryothonotary, to add by way of 
damages, any fum beyond the precife computation of intereft. 
The doétrine having, then, bcen thus fettled in England, the 
quettion arifes, whether the ftatutes of Rhode Ifland have made 
any difference in the common law? By the at, regulating 
the proceedings in the courts of that State (page §9.) it is pro- 
vided, “ That in all cafes, both at the inferior and fuperior 
“ courts, where judgment fhall pafs by default, difcontinuance, 
“ nihil dicit, non fum informatus, or demurrer, where damages 
“ are to be enquired intoand affefled, damages fhall be enquir- 
“ed into and affeffed by the ceurt, or otherwife, by a writ of 
“enquiry, at the difcretion of the courts.”” ‘This provifion 
may be regarded in two points of view; sft, Confidering it, 
upon the ground of the oppofite conftruction, whether it fur- 
nifhes a rule for the Federal Courts, from which they can de- 
rive any new authority; and 2d. Confidering it, upon the 
arose of our conftru@tion, whether the afleflment of the 
amages ought not to have been referredto a jury. rift. 
On the firft of thefe grounds of confideration, there is no key 
to an explanation, but the act of Congrefs ; which declares 
; “ that 


* Parerson, Fuflice, The value of foreign money, generally fpeak- . 
ing, is nocertain 3 bat it may be rendered certain by adopting the coin 
aud fixing its value by law. There was a refolution of Congrefs 
adopting the pound fterling and fixing its value in dollars: and the va- 
Ine of the pleat foreign coins has been fixed by an act of Congrefs 
(of 4:h Auguff, 1790, f. 56, p. 230.) fo far as relates to the payment of 
duties. 
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“ that the laws of the feveral States, except where the Conftitu- 
“ tion, treaties or ftatuces of the United States thall otherwife 
“ require or provide, fhall be regarded as rules of decifion in 
“ trials at common law in the courts of the United States, in 
“-eafes where they apply.” Now, though this is an adoption 
of the laws of Rhode Ifland, where they apply, it cannot be 
confidered as a recognition of all the modes of practice, which 
may have been introduced to determine the rights of a party; 
compelling the Federal Courts, whatever may be the extrava- 
gance of thofe modes, to be in all rApects as erratic as the 
courts of the States. For inftance; though where the State 
law régulates the defcent of real property, the Circuit Court 
muft decide conformably to the lex loci ; yet if the State Le- 
giflature had inftituted the ordeal, or trial by battle, to afcertain 
who was the right heir, the Judges of the Circuit Court would 
not, furely, erect themfelyes into fuch a tribunal, and pretide at 
fuch a mockery. If the Federal Courts fhould attemptto alier 
the fundamental laws of defcent, the citizens of AZaffachu/etts, 
or Rhode Ifand, would have reafon to complain, and the com- 
plaint would certainly be heard; but if, difdaining to fanctify 
the errors of clerks, and the blunders of yearlings (to whom too 
often the bufinefs of keeping and making up a record is ccen- 
fided) the Federal Courts fhoufld difcountenance and reject the 
errors and irregularities of the practice of the State Courts, 
every fuitor would gratefully acknowledge the obligation, 
There is, perhaps, occafion,to lament, that errors in jurifpru- 
dence have too long kept the citizens of the Eaftern States in 
darknefs, ignorant of their rights and duties; and it is one of 
the beneficial confequences, that may be fairly expected from 
the eftabliihment of the national government, that fuch amend- 
ments will every where be intraduced into the practice of the 
law, as are coniiftent with fubftantial juftice, legiflative acts, 
and ancient ufages, approved by experience, or favored by local 
peculiarities. Take the law and practice of Rhode Ifland, 
however, to be fuch as they are defcribed by the oppofite coun- 
fel, they cannot prevail over an exprefs law of Congrefs, In 
this cafe, there can be no denial that the plea tendered an iflue 
in fact; and all trials of iffues in fact mutt, fays the judicial 
act, be by jury. 2d. But it is not neceflary to infift further an 
this ground, fince a true conftruction of the Rhode Hand law 
itfelf, muft give the affeliment of damages to a jury. The 
law fays that, in certain cafes, “ damages fhall be enquired into 
and afiefled by the court, or otherwife, by a writ of enquiry, at 
the difcretion of the courts.” If, then, difcretion here ngeans a 
found legal difcretion, and not mere will, whim and caprice, it 
muft be applied to a difcernment and correfponding allotment 
of the cafes, in which the law authorifes a court S@Mhx the quan- 
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tum of debt, and in which it demands the interfererice of a jury 1797. 
for the affeffment of damages. ‘The oppofite conftriiction leads wey 


to the abfurdeft confequences. The Judge might; at pleaftire, 
fubmit a promifféry note to a jur¥for the mere calculation of 
intereft; and undertake himfelf to affefS the damages in‘an ac- 
tion for a libel, when judgment has been given on demurrer 
for the Plaintiff. In the latter inftance, he would be obliged'to 
try the truth of the allegation and the credibility of the witnefl- 
és, and to decide the extent of the injury which the libel'fias 
‘produced; andvif a judgment thus prepofteroufly rendered 
Mijould be brought hither, this court would be bound ‘to affirm 
it: But there is furely no cafe, confiftently with the fcope of 
the judicial a&t, where the Circuit Court can deécide'a point of 
law, without affording an opportunity upon the record, for its 
being examined, affirmed, or reverfed on a writ of ‘error. “In 
equity caufes, it is provided, that the faéts on which the dectée 
of the Circuit Courtis founded, fhall be made to appear updn’ 
the record; and-in common law caufes the principle equally 
applies, that a Judge ought not to be allowed to travel over 
ground, where he can never be traced. Then, if the difcretion 
mentioned in the Rhode I/land a& is a legal difcretion toafcer-. 
tain the diftributive jurifdiction between Judges and Juries, 
and not an authority for the former to blend and ufurp’ the 
powers of the latter; and if the Judges in this Cafe have decid- 
ed what the Jury ought to have affefled sit is an error in point 
of law, which this court is competent to correct. Whatever 
may be the practice of the lawyers of Rhodé‘dfland, it is but'a 
conftru€tion of the law; and not the law itfelf; and if it is an 
erroneous conftrution; this court, fo- far from being, bound to 
adopt, is bound to reje&, it. Nor is the error cured by any 
ftatute of Jeoffaile. The cafe from 7 Vin. Abr. p. 308. pl. 24. 
only fhews that the want of a formal writ of error was cured, 
where the damages appeared to have been, in faét, affefled by 
ajury: but there is no reafon in the cafe itfelf, or in thecafes 
there cited, that if damages had not been affeffed at all, or had 
been affefiéd by an'improper tribunal, the error would not be 
fatal. 

For the Defendant in error. 1. Error affigned.—tt will 
be proper to pre.nife, on general principles, that great-gifficul- 
ties muft have arifen in organifing the Federal Courts, fo as to 
prevent an injurious clafhing with the jurifdidtion and praétice 
of the various State Courts. From theft ‘difficulties - there 
could be found no other tnode of efcaping, than by adopting, 
for the government of the Federal Courts, the fame law and 
practice that prevailed in the refpe@tive States, inywhich thofe 
courts, fromtime to time, exercifed their functions. The po- 
licy of the meafure was likewife fupported by its tendency to 
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make the new government fit eafy on the public mind, and to 
facilitate the adminiftration of juftice throughout the Union. 
For, as the law and forms of the refpective State Courts had 
been adopted in order to accomplifh fubftantial juftice, accord- 
ing to the peculiar and.local circumftances of each State; and 
as the people were content under the operation of thofe muni- 
cipal regulations ; it was natural to prefume, that by adopting 
the fame rule for the Federal Courts, the fame falutary effect 
would be produced, But, on the other hand, it is obvious that 
any project for a general fyftem of jurifprudence, co-extentive 
with the Union, could only have engendered difcontents, and 
muft have been abortive. To have attempted a theory of law and 
practice entirely novel, would have occafioned endlefs perplexity 
and to have fuperfeded the fettled pra€tice of fome States, in or- 
der to introduce the pra¢iice of others; to compel, for inftance, 
the lawyers of Maffachufetts, to ftudy and enforce the practice 
of the lawyérsof South Carolina, would have occafioned end- 
lefs jealoufy and inconvenience. From thefe. confiderations 
the Congrefs wifely enaéted, “ That the laws of the feveral 
« States, except where: the conftitution, treaties, or ftatutes, of 
“the United States thal) otherwife require or provide, fhall be 
“ regarded as rules of decifion ‘in trials at common law in the 
“ courts of the United States, in cafes where they apply.” This 
adoption of the State laws, extends as well to the unwritten, as 
to the written Jaw ;—ro the law arifing from eftablithed ufage 
and judicial determinations, as well as to the law created b 
pofitive acts of the Legiflature. And the aé for regulating 
procefs, in language equaily general adopts“ in cach Staterefpec- 
“ tively, fuch forms and modes as are ufed or allowed in the 
“ Supreme Courtsof the fame*.”” . The only queftion, there- 
fore, to afcertain thelegal correctnefs of the prefent record, is— 
what are the laws and modes adopted by the State of Rhode 
Ifand, in relation to the controverted points? It is immate- 
rial, how far the anfwer fhall be inconfiftent with certain dogma 
of the Exglifh common law, or at variance with the munici- 
pal regulations ot any other State; it isenough to fhew that 
fuch are the laws and modes of Rhode Ifland, and that they are 
competent to all the purpofes of juftice, 

With refpeé&, then, to the aflignment of error, becaufe 
there was a difcontinuance of the fuit, a reference to the uni- 
form practice of Rhode Ifland, muft furnith a decifive refuta- 
tion. Both in the Court of Common pleas, and the Superior 
Court of that State, the Court proceeds to call the parties in 
the actions depending on the Docket. Ifeither party neglects 
to appear, in whatever ftate of the pleadings, his non-appearance 


* See the adts of the 29th of September 1789, and 8th of May, 1792. 
is 
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is noted by the clerk, and judgment is rendered for the other 1797. 
party. If, as in the prefent inftance, a plea has been pleaded ; wan 


and, on calling over the Docket, the Plaintiff appears, and the 
Defendant does not, the judgment is entered for the Plaintiff 
without regarding the plea. If, onthe other hand, the Defen- 
dant had appeared, and the Plaintiff had not, judgment would 
have been entered, in favor of the former, for cofts.. But, if 
both had appeared, whenever called by the Court, the fimiliter 
could be entered at any, time, and it is wfual to enter it at the 
time of qualifying the Jury. Even, however, where an iffue 
has been regularly joined, the Court never proceed to try it, 
uniefs both parties appear; but enter judgment, as above ftated, 
againtt the delinquent.* Thus, it is plain, that the non-atten- 
dance of the Defendant, is confidered in the practice of Rhode- 
ifand as an abandonment of his plea: Nor is the praétice with2 
out fanction from the books of Englifb law; which thew how 
a departure of a party in defpite of the Court, will be recor- 
ded, and how in almoft any ftage of a fuit, it may be a ground 
for rendering judgment again him. 7 Vin. Abr. page 450. pla 
3.5. 11. lbid. p. 473. pl. 10. Ibid. p. 414 pl. 19. Ibid. p. 476. 
| 7. Ib. p- 487. ph 2. 1. Stra. 267. “ke is material, too, that 
ine judgmentis exprefsly rendered upon the Defendants making 
default. 5 Com. Dig. 11. 

ad, Error affigned. The allowance of damages only appears 
on the nota bene annexed to the record, which was an act of 
fupererogation on the part of the clerk, and ought to.be trea- 
ted as mere furplufage. If, however, the Court were right in 
affzling the damages themfelves, the affefiment ftands in the 
place of a writof enquiry; and furely the principles on which 
a Jury give their’ verdict, can never be the foundation for a 
writ of error. Bills of Exchange and Protefts are coeval with 
the 13th, century; and from the time of introducing a Proteft 
to the prefent day, its only ufe has been to enable the drawer 
of the protefted bill to take his funds out of the hands of the 
Drawee: but if no funds were in the hands of the drawee, then 
the fate of the bil] muft have been anticipated, no injury can be 
done to the drawer, and no notice will be neceflary. It is true, 
that if the Drawee had failed with effects in his. hands, between 
the time of the bills becoming due, and the time of proteft, the 
Drawer would be difcharged from any refponfibility to the hol- 
der of the bills; but this fact, operating as a difcharge, muft 
be proved on the part of him, who wifhes to take advantage of 
it; fince prima facie, whatever may be’ the date of the proteft, 


* At the furgeftion of the Court, Mr. Barnes reduced this ftatement of 
the prattice of Rhsde-Ifand to the form ofa certiffeate, and filed it in 
the Clerk’s Office, 
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1797- the drawer is refponfible for the amount of the bills.* Ld. Ray- 
wes mond 12 Mod. 15. Show. 317. Con, B.of E. 9. 1 Terma Rep. 405 


Dong,55-654. But, independent of this general principle, the 
bills were duly proteffed, in time and manner, according to the 
law of merchants; and as the Rhode-Ifland act docs not de- 
fignate any particular procefs of proteft, that law muft have 
been contemplated as ftrnifhing a rule to decide the queflion. 
It is manifeft, then, from all the ities as well as from the 
reafon of the cafe, that in order t duly protefted according 
to the law of merchants, it is Rot Piaciiaey to be done within 
the three.days of grace, or any other fpecificterm. “The ufan- 
ces on Bills of Exchange differ, in different countries; and the 
cafe in Showers’ Reports ps proves that a bill may be duly 
protefted even 30 days after it has become due, if the drawer 
dees not fhew, that he has fuftained fome damage by the delay. 
3¢. Error affigned. Wt may be thought by fame to be a 
fubject for regret, that Rhode Ifand has not difeovered the fu- 
perior merits of the fyftems refting on the Englif common law, 
orinvented by the jurifprudential fkill of her fifter ftates: but, 
as it has fo happened, it will not be difputed, that with'n her ju- 
rifdiction whatever is her law, and mot whatis the law of other 
countries or ftates, muft furnifh the rule for decifion. On the 
cafes in which there exifts a neceflity of employing writs of en- 
quiry, the diverfity of theory and practice has been great, at dif- 
ferent periods of juridical hiftory, and at different places, in- 
fluenced'by the principles of the BritiS laws. In fome of 
the States, writs of enquiry are exccuted on every occafion, 
even to fix a mere computation of intereft, but in Mew En- 
gland, and efpecially in. Maffachufetts and Rhode Ifland, a 
writ of enquiry never iffues, but at the requeft of the par- 
tics, or by the diferetion of the court, in whole prefence it is 
invariably executed. No language can be more forcible to 
exclude the opyofite conftruction, than the language of the 
Rhode Ifand aét, which declares, “ that in all cafes where 
judgment fhall pafs by default, &c. where damages are to be 
enquired into and affefled, zt fhall be done by the court, or 
otherwife, at their diferetion.” ‘The practice founded on this 
law, and co-eval wiih it in commencement, furnifhes the beft 
expolition, ‘Thus, the judges affign a day after every term, 
to affefs damages in defaulted cafes; and, however prepofte- 
rous it may be deemed by thofe who practice upon another 
plan 
* cuase, Fufice. You furely need noelabour that point. The Draw 
er would not be anfwerable for any thing—not for the principal aod 
of courfe, not for the damages,—if the Payce had not done his duty: 
but what difchargesthe Drawer, he is furely bound to thew, aud not his 
adverfary. ‘ 
pixter. This is not the ground of our argument :—we contend that 


the Payee is not entitled to damages under a pofitive law, becaufe the 
Bills haye not been du/y protefed within the meaning of the law. 


















































iis 


at 
he 











Supreme Court of the United States. “335 


plan, it is not. the lefs true, that they conftantly ex 
power of affeflment in trever, in cafes of fpecial 
even in ations of flander.. Suppofe that the! 
in explicit terms, the court fhall aflefs damages, an 
coulda writ of inquiry be iffued? And if the 
give the jurifdiction to the court, the uniform comftrut 
they have given it, except where a writ of enquiry is awardet 
by their own diferetion, or requefted by a party, ought not to 
be arbitrarily rejeéted. Then, if the State Court had the power, 
the Circuit Court fitting in Rhode Tffand, alfo, poffeffed it; 
and, in their difcretion, were bound either to exercife it them- 
felves, or to refer it toa jury. Neither party afked for a writ 
of enquiry; but, in the words of the record, “the caufe being 
fubmitted to the court,’”’* the court faw no miore reafon to iffue 
a writ of enquiry to afcertain the damages fpecifically given by 
law, than to afcertain the intereft at the legal rate; and.after 
the judgment by default, nothing could be fubmitted to the 
court, but the damages. This, therefore, was the matter tried; 
and it fufficiently appears, without the aid of the,excrefcent 
nota bene. Befides, on this point, 2s well as on the point of 
difcontinuance, the Eng/i/h authorities countenance the Rhode 
Ifland \aw and praétice. Thus, on a demurrer in law, the 
juftices may award damages for the party by their difcretion, 
or award a writ to enquire of damages at their election. 7 
Vin, Abr. p. 30%. pl 4.°. Where judgments by default, the 
court may give the damages, without putting the party to the 
trouble of a writ of enquiry. bid p. 308. pl.2. The court 
may not only affefs damages originally, but increafe the dama- 
ges previoufly affefled by a jury. Jb. p. 270. pl. 7.9. Itis 
the courfe of the court to give intereft for damages upon a fin- 
gle bill, or bills of exchange, &c. and there needs.no writ of 
enquiry. Jbid. pi 307. pl. 16 Nay, a writ of enquiry is 
confidered, in fome cafes mercly founding in damages, as a mere 
inftrument to inform the confcience of the court, “ who, ioe 
pleafe (fays Chief Fuftice Wi1imot) may themfelves affefs 
the damages.” 3 Wilf. 61. 2 Wilf. 244. 8. P, The modern 
cafes, likewife, fhew the latitude to which the court extend 
this part of their jurifdiétion ; and it is the eftablifhed practice 
to refer it to the Prothonotary, to afcertain damagesand cofts, 
and calculate intereft on a promiffory note, or bill of exchange, 
after judgment by default. #. B/. 252. 541. 55 4 7. Rep. 
275. Batley on B. of E. 66.67. Appendix 5. Kid on B. of B. 
155. But, after all, when judgment has. been entered, by de~ 
, default, 






ge 


* Paterson, Jufice.Is it the ufval way of making up a record, where 
neither party demands a writ of enquiry, fo fay—ihe caufeds fubmiued. 
to the court ? 


Barnes. Yes: itis the conftant practice. 
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fault, the want of a writ of enquiry is aided by the ftatutes of 
Feoffaile. Fitz. 162. 3. 7. Vin. p. 308. pl. 24. 2 Str. p. 878. 
5. C2. L. Raym 7: S. P. 

~ Onthe 13th of 4 ruary, 1797, WiLson Fuftice, delivered 
the opinion of the court. 

By THE Court :—We are unanimoufly of opinion, that 
under the laws, and the practical conftruction of the courts, 
of Rhode Ifand, the judgment:ofithe Circuit Court ought to 
be affirmed.+ m 3 sd 

With refpeé to the entry of this affirmance, intereft isto 
be calculated to the prefent time, upon the aggregate fum of 

rincipal and intereft in the judgment below; but no further. 
Ve cannot extend the calculation to Fume Term next, when 
the mandate will operate in the Circuit Court, as the party has 
a right to pay the money immediately. 
The Judgment aifirmed, with fingle cofts. 


}Cuase, Fufice, obferved, that he concurred in the opinion of the court ; 
but that it was on common Jaw principles, and not in compliance with 
the laws and practice of the ftate. 





SUPREME COURT, 


February : 3th, 1797- 
RULE E, 


YT is Ordered, ey THE Court, That the Clerk of the 
Court to which any Writ of Error fhall be direéted, may 
make return of the fame, by tranfmitting a true copy of the 


Record, and of the Proceedings in the Caufe, under his hand; 


and the Seal of the Court, 


Auguft 
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Auguft Term, 1797. 








FENEMORE, Plaintiff in Error, verfus The Univep STarss, 


RIT of Error to the Circuit Court for the Diftric& of 
New-Jerfey. On the return of the Record, it appear- 

ed, that a declaration in cafe had been filed in this action, con- 
taining three Counts ; the firft and fecond of ‘which, were fpe- 
cial Counts for a fraud and deceit, and the third was a.general 
Count, for money had and received by the Defendant to the ufe 
of the Plaintiff. The firff Count charged the Defendant with 
an exprefs affumpfit, that in confideration that the Commiffioner 
for fettling Continental accounts, would iffue -a certificate for 
4273 dollars 49 ninetieths, he promifed his account againft the 
United States was juft for that fum, and exhibited certain 
vouchers to fupport it; that the account ought to be allowed, 
and that the vouchers were true and lawful: It averred, that 
confiding in the faid promifes, the United States by their faid 
Commiffioner, did iflue the faid certificate: And it affigned as 
a breach of the faid promifes, that the Defendant did not regard 
the fame, but craftily deceived the United States in this, that 
the faid certificate ought not to have been iffued and delivered, 
that the account was not, nor was any part of it, for a juft debt, 
but was deceitful, and that the account and vouchers were 
not true and lawful; whereby the United States had been great- 
ly deceived.—The fecond Count ftated, that whereas the Uni- 
ted States had before that time. iffued and delivered to the De- 
fendant the faid certificate, and had accepted and received from 
him as lawful vouchers for the iffuing and delivery thereof, 
the account aforefaid, together with certain paper writings in 
c 
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the declaration fet forrh, in-confideration thereof he undertook 
and faithfully promifed that the faid account was a juft and truc 
account, and that the mentioned in it was lawfully due 
from the United sat and ought to be fo certified, and 
that the faid certain paper writings then and there: exhi- 
bited as further vouchers for iffuing the faid certificate, 
were regular and lawful vouchers: Neverthelefs, the Defend- 
ant did not regard his faid Taft meptionea. promifes, inafmuch 
as the faid account was nat true, nor was-any part thereof due, 
nor were the faid p=per writings lawful vouchers, by means 
whereof the United States were by him deccived and greatly 
injured. The third count having ftated an affumpfit in the 
ufval form, for 8000 dollars received to the Plaintiffs ufe, 


‘concluded that the Defendant not regarding his feveral promi- 


fes, for making payment thereof, had not paid the faid fum of 
money, but refu(ed and ftill refufes to pay the fame to the da- 
mage ofthe United States 8000 dollars. The Defendant pleaa- 
ed nom affumpfit, whereupon iffue was joined; and on the trial 
of the caufe, the jury found a fpetial:verdi& of the following 
tenor :—“ The jury find that the commiffioner named in the 
firft and fecond counts, was the lawful officer of the United 
Stqies, for tranfacting the bufinefs therein mentioned ; and 
that certain regulations were made by Congrefs, in relation 
thereto, on the 20th of February, 1782, and the 3d of Fune, 
1784, to which,the jury refer. That the Defendant, on the, 
2d of Aauguft 1784, traudileatty exhibited an account, claim- 
ing a balance of £. 1602 11 7 3-43 equal to4,273 49 90 dol- 
lars, as due from the United States-to him, wiich account 
fo fraudulently exhibited, and the vouchers therefor, ‘the jur 
fet forth at large. That then and there the Defendant aes 
through fraud and impofition, from the United States, the faid 
balance, fo. as afo; efaid falfcly pretended to be dueto himyin a 
certificate, which the jury fet forth: in sits proper words and 
figures. “That the Defendant gave a receipt for the fame, in 
the words and figures fet forth by the jury. That according to 
law, the Defendant, on the 12th of AZayy 4761, fubferibed and 
funded the faid certificate in the funds of the United States, and 
beccame a holder.of the ftock ,it produced, amounting, with the 
intereft, to 4893 8-go dollars; and that he gave to. the ‘United 
States a receipt for funded debt compriting thepfaid certificate, 
which was thereupon delivered up and cancelied. But whether 
the faid fubfeription, the fubfequent funding of the faid 4273 
49-90 dollars, with the intereft of 619 59-90 dollars,and the {tock 
acquired in virtue thereof asaforefaid, ought te be allowed.as 
payment of th¢ amount of the faid certificate by the faid U/npted 
States to thé (aid Defendant, the {aid jurors know, mot; and 
thereupon they pray the advice of. the court herein the premi- 
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fes: And if itought to be allowed, then they fay he was paid 
the full amount, to wit—4893 8-90 dollars: Ann the jurors 
further find, that prior to the year 1791, the United States had 
paid partof the intereft due on the faid certificate, amounting 
to 102§ §8-90 dollars. ‘That the Defendant onthe 2d-of 4u- 
guft't784, undertook and promifed tothe United States, that 
the faid account was juft and true; that the fumof 4273 49-90 
dollars was juftly due to him from thy Waited States, and ought 
to be fo certified; and that the vouchers produced by him in 
fupport of the faid account were regular and lawful vouchers 
for iflying and delivering the faid certificate to him. ‘That the 
faid account was not juft, nor was the fum fpéecified to be due 
therein, or any par¢ thereof, juftly due, but the faid account 
was fraudulent, and the vouchers produced by him in fupport 
thereof were not regular and lawful vouchers for iffaing and 
delivering to him the faid certificate. Awnwp whether on the 
whole matter by the jurors fo as aforefaid-found, the Plaintiff 
ought to recover apainft the Defendamt, they are ignorant, and 
pray advice of the court. And if, wpon the whole matter, 8c. 
it fhall appear to the court, that the Defendant did affume in 
manner and form as the Umited States complain, then they fay 
he did affume upon kimfelf, &c. and they aflefs the damages by 
reafon of the non-performance of his promifes and affumptions 
aforefaid, 3,939 70-100 dollars, befides cofts and charges ; and 

t cofts and charges 10 cents: But if it appear to the court 
_ that he did not affume, &c. then they fay-he did not afflume, &e. 

Anp if upon the whole matter aforefaid, by the jurors found 
in the manner aforefaid, it fhall appear to the court that the 
Defendant did aflume as to the fum of 1025 58-90 dollars fo as 
aforefaid paid by the United States, in part of the intereft fo 
due on the faid certificate, funded as aforefaid, &c: then they 
find he. did affume, &c. and affefs the damages of the United 
States by reafon of the noh-performance of the promifés within 
mentioned, befides cofts and charges, at 1023 64-100 dollars*, 
and for cofts and charges to cents: Butif upon the whole mat- 
ter, &cy it fhall appear to the court that he did not affume, in 
conftruétion of law, in manner and form as the United States 
complain, then they fay he did not affume as to the faid 1025 
58-go dollars, &c.” Upon this verdi&t the ctncurT couRT 
rendered the following judgment, on the 2d of April 1795: 
“ That the United States do recover againft the faid Thomas 
fenemore, their damages aforefaid, by the jurors aforefaid, in 
form aforefaid,  affefled at 4,965 34-100 dollars; and, alfo, 
469 43-100 dollars, for their cofts and charges, by the court 
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here to the United States, with their affent, of increafe adjudg? 
ed; which faid damages in the whole amount to 5,134 77-100 
dollars: And the faid Thomas in mercy, &c.”’ ja 

The caufe was argued at the laft term, upon an iffue joined, 
after an aflignment of the general errors, and the plea.of ix 
nullo eff erratum, by Ingerfall and E. Tilghman, for the Plain- 
tiff in error, and by Lee (the Attorney Genera!) for the United 
States. It was then in diminution, however, that a 
rule had been made, by confent, in the court below, which 
was not tranfmitted with the record, allowing fpecial counts to 
be added to the declaration, and agrecing “ that no objection 
fhould be made to them, by reafon of their being of fuchana- 
ture, as not to be joined with the firft or any other counts ;” 
in confequence of which the two fpecial counts above ftated 
had been added. A certiorari was, therefore, awarded, at the 
inftance of the Attorney General, upon the return to which, 
at the prefent term, the rule was duly certified*. 

For the Plaintiff in error, it was obferved, that the objec 
isto compel Fenemore to pay the full value of a certificate, 
which the action itfelf confidered as fraudulently obtained, and 
which, confequently, isa mere nullity. For fo much cafh as 
he had actually received On accougt of intereft, an action of - 
Jumpfit may be regularly brought; but the remedy as to the 
certificate is a bill in equity to compel him to furrender, it 
or, perhaps, an aétion of deceit might be proper, but a/umpfn 
will not lie. Two queftions, however, are fuggefted. by the 
fpecial verdict ; 1ft, Whether there has been a payment of the 
amount by the United States to fenemare? and 2d, Whether 

he 


’ 


* It became'a queftion, whether the return to a certiorars (which was 
inade in this inftance, by the clerk of the Circuit Court under his hand 
and the feal of the Court) was within the rule eftablithed at the laft 
term (ant. p. 356.) relative to the return of writs of error? 

Cuase, Jufice. Tt appears to me, that the cafes are embraced by the 
fame principle ; and, therefore, that the return of the cersiorari ought to 
be allowed. 

Inevett, Yefice. I cannotthink, that a regulation refpecting writs of 
error, extends, of courfe, to writs of certioruri, They are procefs whofe 
nature and operation, are in fome refpects widely different. The prefent 
cafe, therefore, feems to require a new rule. 

PATERSON, Fu/ii.c. Iwill not decide, whether, generaHy fpeaking, 
writs of error will incluce writs of certiorari ; but as to the prefent ob- 
ject, they are clearly within the principle of the fame rule. 

Cuswina, Fufice. It is enough for the prefent purpofe, that the prin- 
ciple of the rule applies as ftrongly to the return of a certiorari, as fo the 
return of a writ of error. 

Ei_swortn, Yufice. By the rule, it was made the duty of the clerk 
of the Circuit Court, to return the writ of error, and as the writ of ¢rror 
is not returned, unlefs all the proceedings in the caufe accompany it, 
ihe return to the prefent certiorari can only be confidered as Compleating 
the duty impofed by the origigal rule, in purfuanceof a fuppiementary 
orde: from this court. 
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he affumed in the manner and form ftated in the declaration? 
In anfwering the firf? queftion, it is to be remarked, that in a 
{pecial verdict nothing is to be intended, the promife whether 
exprefs, or implied, muft be exprefsly found ; and as the {pe- 
cial verdi&t finds no confideration for charging Fenemore with 
the fum of 3,939 70-100 dollars, the certificate of ftock, 
(which is ftill to be prefumed to be in his pofleffion, which is 
mot proved to have been converted into cafh, and which is, 
indeed, of no value on account of the fraud in obtaining it) 
cannot be prefumed to be a payment either in fact or law; and, 
of courfe, there is no foundation for a promife either exprefs 
or implied. In anfwering the fecond queftion, it is not denied, 
that an exprefs promife (effentially the fame in both of the fpe- 
cial counts) is laid in the declaration; and it is fuppofed, that 
an attempt was made to prove it as laid; but ftill the finding of 
the jury does not fupport either the firft or fecond count; for, 
though the jury find the promife, it is not found upon the confi- 
deration laid in the declaration, which muft be the governing 
principle. By way of fupporting the third count, likewife, 
the jury find all the circumftances of fubfcribing to the funding 
fyftem ; (which do not amount toa payment) whereas they 
were bound to find the aftual receipt of the money, and the 
only finding of an aétual receipt of money, is the intereft of 
1025 dollars on the funded ftock. 

But the facts arifing upon the cafe, as fet forth in the De- 
claration, are inconfiftent; the Counts are of a nature fo diffe 
rent that they cannot be joined in the fame form of aétion ; the 
Defendant could not be apprifed of what he muft prepare to 
try; and he ought not to be entrapped by the generality of the 
Count for money had and received. The fpecial Counts are 
in the nature of a deccit; which cannot-regularly be united 
with cafe upon promifes. Again: the firft and fecond counts 
affirm the tranfaction, confider the certificates as the lawful 
property of Feremore, and bring this action to recover damages 
for the breach of his engagement: but the third Count diffaf- 
firms the tran&<tion, confiders the certificate as a nullity, and 
brings this aétion to recover the money paid to Fenemore 
under color of the certificate, as fo much money received by 
him, for the ule of the United States. The verdi& and the 
judgment are affected by the fame incongruity; for, both parts 
of the finding and judzment cannot be true; the firft part fup- 
pofing the tran{aétion valid, and giving damages; while the 
fecond part fuppofing it invalid, adjudges the money to be the 
property of the United States. Thus, the Plaintiff prefented 
an inconfiftent caufe of action; the jury mixed the inconfiftent 
ingredients together; and the Court below have unadvifedly 
given the whole their fandtion. But, if the inconfiftency ap- 
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pears on the record, this Court cannot undertake to decide, to 
which part of the finding the jury would have adhered, had the 
queftion been feafonably propofed to them; and muft, therefore, 
reverfe the whole proceeding. The United States may, perhaps, 
cither affirm, or diffaffirm, the tranfaction; but they cannot 
do both ; and they muft make an election before they in- 
ftitute their action.* 

The following authorities were cited, in the courfe of the ar- 
gument for the Plaintiff im error: 3 7. Rep. 288. 1 T. Rep. 
22. 3 BI. Com. 158. Doug. 39.1 Efp. 97. Cowp. 414. Doug. 
132. 4.2 7. Rep. 289. 143. Imp. Pr. 55. 3 Wils. 354. 2 Ld. 
Kaym. 825. Cowp. 818.2 Bl. Rep. 848. 9. 

For the Defendant in error, it was premifed, that there feem- 
ed to be no hefitation in admitting on the part of the oppofite 
Counfel, that every principle of confcience and equity was op- 
pofed to the conduct of their client; but they contended (and it 
muft be agreed) that a Court of error cain only .decide on the 
record, and the principles of law which are pertinent to it. 
Confidering the cafe then, in the ftricteit point of view, the 
judgment ought to be affirmed. Though the verdict is cer- 
tainly informal, and appears at firft to be imperfect; yet, every 
material fact is found; and any unneceflary reference to the 
Court will be*difregarded as mere furplufage. The judgment 
is for both the fums found by the verdiét ; and without giving 
both, it is manifeft, that juftice could not be done to the United 
States. A contraé& may be affirmed, or diflafirmed. ‘The 
public policy of the Government required, that this contract 
fhould be affirmed. The perfon who committed the fraud 
ought not, however, to be benefited by it ; anc, having recove- 
red from him the value of the certificate, he will himfelf (a for- 
tiart evety purchafer) be entitled in future to receive the prin- 
cipal and intereft from the United States. The gift, there- 
fore, of the enquiry is, whether it fufficiently appears on the 
record, that the United States have fuffered an injury by the 
fraudulegt conduct of the Plaintiff in error? To this enquiry 
it is immaterial, whether Fenemore paid, or received, any thing; 
and even if there had been no exprefs efimp/fit laid in the De- 
claration, or found in the fpecial verdict, the Court wereem- 
powered to decide that there was an implied effumpfit, upon 


‘the reference of the facts for that pu-pofe, by the jury: The 


Jury having however, found an exprefs affumpfit; that fubfe- 
quert 


* Ccsutnc, Jufiece. May not the money be confidered as part of the 
damages offefied wader the foecial counts, aud fo avoid the objection cf 
a difafirmance ? . 

Tilghman. The finding of the jury negatives that idea. They leave it 
to the court to decide for whofe ufe tne intercft money was received, 
and the court adjudge that it was received forthe ufe of the United 
Siatcs. 
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uent reference to the Court mutt be confidered as furplufage. 
Trials per Pais 269. 270. 169. Hob. 54: 

But, it is urged, that the counts dre inconfiftént, and cannot 
be joined in the fame declaration: to which, it is anfwered, 
that wherever there can be the fame plea, and the fuine jude- 
ment, different counts may be joined; 1 7. Rep. 257. 2 Wilf. 
321. and wherever there has been an exprefs warranty (which 
extends to all faults known and unknown to the feller) af- 
fumpfit is the proper form of aétion. Doug.19. ‘There may, 
however, be different forms of ation for the fame injury. 4 
Co. 92. In 3 BL Com. 16g. it is flated, that if any one fells 
cne commodity for another, an aétion 01 the cafe lies againft 
him for damages, upon the contracét which the law always im- 
plies, that every tranfaétion is fair and honeft. The fame 
Commentator obferves, that an action of deceit alfo lies in the 
cafes of warranty, before mentioned, and other perfona! injd- 
ries committed contrary to good faith and honefty: But an 
action on the cafe for damages, in nature of a writ of deceit, 
is more ufually brought upon thefe occafions. hid. 166. Morg. 
Efp. 342 0 359. be 

On the 7th of 4uguf?.1787, the Judges delivered their opi- 
nions to the following effect ; 


Cuase, Fuftice. ‘The judgment of the Circuit Court ought 


to be affirmed. Here is the cafe of a plain fraud.” A man {ets 
up aclaim, exhibits colourable vouchers to fupport it, deceives 
the public officer, obtains a certificate that his claim is juft, 
and, finally, converts that certificate into transferable ftoek. 
The tranfaction is rank fram the beginning to the end; and 
the jury have properly found not only the fraud, but the value 
of the certificate obtained by it. The United States, by adopt- 
ing the prefent mode of proceeding, have precluded themfelves 
from ever difputing hereafter, the validity of the certificate ; 
and they will never, perhaps, be able to indemnify themfelves 
againft the fubfequent payments of intereft, unlefs Fenemore 
remains folvent, and acceffible to legal procefs. But, furely,:it 
oughtnever to have been a fubjcct of argument ina court 
of juftice, whether, on ftating a manifelt fraud practifed upon 
the public credit and trealury, the United Staté is entitled to 

ecover an equivalent for the pecuniary injury, from the avow- 
ed delinquent. 

IREDELL, Fuflice. 1 am clearly of the fame opinion. Up- 
on ftri&t technical rules, I had, at firft, fome doubts, whether 
the inconfiftency of the counts in the declaration would net be 
fatal: but on the appearance of the rule entered into by conjent, 
for the very purpole of obviating objections on that ground, 
my mind was perfectly fatisfied. “Tne only queftion, there- 
fore, that remains to be decided, tains upon the right ‘a the 
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1797. United States, to affirm the original tranfaction; and, if they 
Levy have that right, it follows, inevitably, that they ouzht to reco- 





ver from the Defendant an equivalent for the value of the cer- 
tificate, which was furreptitioufly obtained. I have no diffi- 
culty in faying, that the right exifts; and that, the public in- 
tereft, involved in the credit of a public paper medium, requi- 
red the exercifé of the right in a cafe of this kind. The cir- 
culation of the certificate fhould be unimpaired; but the De- 
fendant ought, at leaft, to be made refponfible in his purfe for 
the fraud. The defence is, indeed, an extraordinary one: it is 
an atempt to make the very aét of fraud, an inftrument, or 
fhield, of protection. But, f truft, no man will ever be ableto 
defend hi:nfelf ina American court of juitice upon the ground of 
his own turpitude. As, therefore, every exception to form has 
been obviated by confent, and as the fpecial verdict finds eve- 
ry material fact to juttify the judgment of the court below, I 
think that judgment ought to be affirmed. 

CusHinG, Fuftice. The caufe is fufceptible of little doubt. 
The United States had a right to affirm the original tranfaétion, 
and to proceed, as they have done, for the recovery of the value 
of the certificate and the intereft- 

Exrswortn, Chief Fuftice. Giving a reafonable effect ta 
the rule, which the parties themfelve have entered into, all ob- 
jection, as to the form and inconfiftencies of the declaration, 
is obviated, Then, it is to be confidered, that the United 
States had an option, cither to affirm, or difaffirm, the original 
contract ; and by the prefent ation they have chofen to affirm 
it. The fpecial verdi€t fairly authorifed the court below to 
give judgment for the value of the certificate on the firft and 
fecond counts, and for the amount of the money reccived as 
intereft on the third count. With refpect, however, to the 
wiyht of difafirmance, | wifh to be underftood, as limiting it to 
the continuance of the certificate in the hands of the original 
party for, if the certificate had pafled into the hands of a bona 
fide purchafer, even a court of equity would, 1 think, refufe 
to invalidate it ; and, I am fure, public policy would forbid the 
attempt. , 

PATERSON, Fuffice. As I joined in giving the judgment 
of the Circuit Court, it gives me pleafure to be relieved from 
the neceffity of delivering any opinion on the prefent occafion. 
But, though I have nodoubt on the cafe now to be decided, it 
appear$ to me to be another, and a great, queftion, how far a 
bill in equéty would reach al] the poiats involved in the orizi- 
nal tranfaction, 

Judgment A firmed. 
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Brown Plaintiff in Error, verfus Barry. 


RROR from the Circuit Court for the Diftri& of Virgi- 
nia. An aétion of debt had been inftituted in the Cir- 
cuit Court by: Fames Barry, a citizen of Maryland, againk 
Fames Brown, a citizenof Virginia; in which thedeclaratiou 
fets forth, that the Plaintiff by his attorney, “ complains of 
‘fames Brown, &c. of a.plea that he render to him the fum of 
£770. fterling money of Great Britain, with intereft thereon 
at the rate of 10 per centper annum, from the rith of Febru- 
ary 1793, which to him he owes, and from him unjuftly de- 
tains: For that whereas the faid Defendant, on the rith of 
February 179%) at Virginia aforefaid, according to the cuftom 
of merchants, did make his firft bill of exchange to the court 
now here fhewn, bearing date the faid 11th of February 1793, 
figned with his name, by his preper hand fubfcribed, and di- 
reéted to Mefits. Donald &* Burton, whereby he requefted the 
faid Donald & Burton at 60 days fight of that his firft of 
exchange (his fecond and third not paid) to pay to the order of 
Mr. Hector Kennedy, £770. fterling, for value in current 
money here received, (that is to fay at Virginia aforefaid) and 
to place the fame to the account of him the faid ames Brown.” 
The declaration then proceeds to fet forth, in the ufual form, 
fucceffive indorfements by H. Kennedy to Fofeph Hadfield, by 
Fofeph Hadfield to Richard Muilman & Ca. and by Richard 
Sduilman & Co. (on the 26th of Fune 1793) to Fames Barry, 
the prefent Plaintiff; and a proteft for non-payment cn the 21 ft 
of Fune 1793. After averring that none of the bills of the 
fet had been paid, it concludes, “ whereby and by force of the 
act of the General Affembly of the Commonwealth of Virgi- 
nia, in that cafe made and provided, agtion accrued to the faid 
Plaintiff, to demand ayd have of the faid Defendant, the afore- 
faid fun, &c. &c.” 
To 
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To this declarat’on there was a plea of mi! debit, iffue was 


Lay~ thereupon joined, and, after a trial, the jury founda fpecial 


verdict in the following words :—* We of the jury find, that 
“ the confideration given for the bill of exchange in the decla- 
“ ration mentioned, was the undertaking of Andrew Chw 
Co. a party interefted in receiving the fame, to deliver to 
Fames Brown, the drawer thereof, other bills of exchange, 
in fterling money to the fame amount: If the court fhall be 
of opinion that the confideratfon above’ mentioned, did not 
come within the operation of the 4th fection of the act of 
Affembly of the 28, Geo. 2...c. 2. entitled ¢ an act to amend 
an act entitled, an act declaring the law concerning execu- 
tions, and for the relief of infolvent debtors, and for other 
“ purpofes therein mentioned,’ then we find for the Plaintiff, 
“4,404 42-1060 dollars damages ;—if otherwife, we find for 
“ the Plaintiff 3,303 82-100 dollars damages.”’ ‘To the fpe- 
cial verdidt, this memorandum was added: “ And it is agreed 
“ by the parties, that if in the opinion of the court, the Plain- 
“ tiff could notlegally give parol teftimony to prove that the 
“ bill in the declaration mentioned, was in fa, drawn for 
“ other confideration than current money, the verdict fhali be 
“ changedsfrom the greater to the lefs fum found in the faid 
“ verdict.” 

Thecafe wes fir% argued in the Circuit Court, on a motion 
made by the Defendant to arreft the judgment, for the follow- 
ing reafons :—“ 1ft, Becaufe the declaration aforefaid demands 
“ foreign money, without ftating the value thereof in the cur- 
“rent money of the United States of America, 0: of the Com- 
*“ monwealth of Virginia. 2d, Becaufe the faid declaration 
“does not charge that the bill of exchange therein mentioned 
was protefted for non-acceptance; neither doth it charge, 
that the faid bill was prefented to the perfons on whom it 
was drawn for acceptance, or that they ever were required to 
“ acceptit. 3d, Becaufe the faid action is founded on an act 
“of Affembly, which was not in force, at the time when the 
bili of exchange mentioned in the declaration was drawn.” 
But thefe objections having been over-ruled, the law arifing on 
the fpecial verdict was argued, and ADJUDGED to be in favour 
of the Plaintiff; whereupon judgment was rendered for the 
fum of 4404 42-100 dollars, with intereft at § per cent from 
the day of rendering the judgment, and cofts. 

-From the judgment of the Circuit Court, the prefent writ 
of error was brought, a variety of exceptions were taken to 
the record, and after argument by Lee, Attorney General, 
for the Plaintiff in error, and by E. Tilzhman, for the 
Defendant, the opinion of THE CoURT was celivered by THE 
CHIEF JuSTICg, in the following terms, 
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Excswortn, Chief Fuftice. Jn delivering the opinion of 1797- 
the court, I fhall briefly confider the exceptions to the record, Warns 


jn the order in which they have been propofed at the bar. 

1. The firff exception ftates, that the act of the Legiflature of 
Virginia, pafled in the year, 1748, on whieh the action is 
founded, as an action of debt, was notin force, when the bill 
of exchange was drawn, to wit, on the rth of Feb: vary 1793- 
The queftion is, whether two fubfequent acts of the Legiila- 
ture of that State, paffed at a fefion in 1792 (namely, one of 
November, declaring the repeal of the a& of 1748, and another 
of December, declaring a fufpenfion of that repeal till October 
1793) did in faét, repeal, and leave repealed, the faid a& of 
1748? This, it is contended, muft have been their cffed, 
as afcertained and limited by two other ftatutcs, namely, one 
of i789, declaring, that the repeal of a repealing act fhall not 
revive the act firft repealed; the other of 1783, declaring, 
that ftatutes fhould take effect from the day, on which they in 
fact pefled, unlefs another day was named. It muft be taken, 
however, that the aét of 1748, remained in force; and that, 
until after the bill was drawn, for the following reafons. 1. 
The a&, fufpending the repealing a&t of November 1792, is 
not within the act of 178g, which declares, that the repeal of a 
repealing act fholl not revive the act firft repealed. ‘The fuf- 
penfion of an aét for a limited time, is not.a repeal of it: And 
the aét of 1789, being in derogation of the common law, is to 
be taken ftn@ily. 2. The repealing act, and the act fufpending 
it, aéts of the fame feffion, are, according to the Britz con- 
ftruction of ftatutes, and the rule, which appears to have pre- 
vailed in Virginia, parts of the fame act, and have effect from 
the fame dzy: and, taken together as parts of the fame act, 
they only amount toa provilion, that a repeal of the act of 


1748, fhould take place at a day then future. The act of 1785, 


declaring the commencement of acts to be from the day, on 


which they in fact pafs, does not apply here; for, by the third 
fection of the act of 1789, it is provided, that when a queftion 
thal] arife, whether a law pafied during any feffion changes, 
or repeals, a former law during the fame feffion, which is the 
prefent cafe, the-fame coftruction fhall be made, as if the act of 
1785, had never been paffed, that is, both acts being of the fame 
feifion, fhall have the fame commencement, on the firft day of 
the {efion. 3. The manifeft intent of the fufpending act was, 
nat the act, repealed by the repealing act, fhould continue in 
iorce til! hen future, the firlt of Odtober, 1793. It could 
: no oiher intent. And the intention of the Legiflature, 
hen difcovered, rauft prevail, any rule of conftruction decla- 
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the act of 1748, clearly was in force when the bill was 
crawn. 

Ii. The fecond exception ftates, that there is no averment 
of a protcft for non-acceptance of the bills. 

This exception is invalid on two grounds. 1. It does not 
appear, that the bill was not accepted, fo that there could 
have been fuch proteft; and, if accepted, it would have been 
immaterial for the Plaintiff to fhew, that it was fa, as his right 
of action could in no meafure depend on that fact. The filence 
of the declaration as to. the queftion, whether the bill was ac- 
cepted or not, does not vitiate it; the action being on a pro- 
teft for non-payment, 2. As to bills drawn in the United States 
and payable in Europe, of which this is one; the cuftom of 
merchants in this country does not ordinarily require, to reco- 
ver on a proteft for non-payment, that a protcft for non-accep- 
tance fhould be produced, though the bills were not accepted. 
I fay the cuftom of merchants in this country; for the cuftom 
of merchants fomewhat varies in different countries, in order 
to accommodate itfelf to particular courfes of bufinefs, or other 
local circumftances. 

III. ‘The third exception ftates, that the judgment is for too 
large a fum, the bill having been taken for fterling, when, by 
the act of 1775, it ought to have been taken for current money 
of Virginia. That act requires, that if the confideration of 
a bill be a pre-exifting currency debt, or be current money 
paid at the time of the draft, the bill fhall exprefs the amount 
of the debt, or currency paid, which was the. real confidcration, 
And that on failure foto do, the bill, though it may be exprefl- 
ed for fterling, asin this cafe, fhall be taken to be for current 
money. The bill is thus expreffed, “ For value received in 
‘current money 3’? but it does notfay how much. The jury, 
however, have, by their f{pecial verdict, afcertained, that the 
real confideration of the bill was anengagement to draw other 
{terling bills. Nowit is clear, that the confideration in fact, 
though variant from the face of a bill, is regarded by the acr, 
and muft be fought for, to give the act effect. Upon inquiry 
the jury have found the confideration to be fuch as to take the 
cafe out of the ftatute. In this bill then, the words added to 
value received, viz. “in current money,” were immaterial 
and without effect: And, therefore, the words in the declara- 
tion, as defcriptive of the bills, might be difregarded by the 
jury 2nd the court. 

iV- The fourth exception ftates, that the action is for fo- 
reign money, and its value isnotaverred. The verdict cures 
this. ‘The jury have found the value, their verdict being in 
dollars. The value of fterling money; here fued for, had been 
long afcertained in Virginia by ftatute, and was certain enough. 
V. The 
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_ Vy The fifth exception ftates, that the declaration is imithe 1797. 
debet, as well as the datiact, igh for Pa BGM 5 ed. 
The reafon of the rule, that debet for focelge enaeg.es Ms ; 
is the uncertainty of its value; and, therefore, both the an- 
fwers given to the fourth, apply to this prefent, exception. | 
- Let the judgment,of the Circuit Courtbe affismed, — .. 


Pa 
+ 


Emory werfus Grenoven. 


chufetts.. . 


he Plaintiff in errot-was a native of Mafachufetts, former- 
ly refident in Boffon, where he contracted the debt in queftion 
to the Defendant’in error, who was, alfoa native, and had al- ._ 
ways continued a refident, of that ftate. Some years afterwards 
the Plaintiff in errror removed into Pennfylvania, became a 
refident citizen of the ftate, took the benefit of her bankrupt 
law (which, in itsterms and eperation, was analogous to the 
bankrupt laws of England) and duly obtained a certificate 
of conformity from the commiffioners. Subfequent to this dif- 
~ charge, he returned, on a tranfient vifit, to Boffon; and, .being 
there arrefted by the Defendant in error, for the old debt, he 
eaufed the fuit to be removed from the State into the Circuit 
Court, and pleaded his certificate in bar to the action: but the 
court (confifting of Judge IrepELx, and the Diftrit Judge). 
ever-ruled the plea, and gave judgment for the Plaintiff below: . 
whereupon the prefent writ of error was ibe 
The argument of the caufe had been confiderably advanced, 
when a contagious fever made its afpearance again in Phila- 
delphia, and the bufinefs of the court una ably fufpend- 
ed. But at February Term, 1797, the court having decided, 
Vou. TIE Bbhbh .. in 


| Were fram the Circuit Court for the Diftri&t of AZaffa- 







* It appeared, during the difeufon, that #great diverfity exifted in 
tice of the fevera! States, upon this fubject ; and thar 
ireetly contrary te that of the Cireuit Court of Maffacho- 


fetts, had been given in the Circuit Court of Rhode Iiland, compofed of 
Judge Wiifon and the ‘Diftrict Judge. 


the law and 
a decifion, 
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1797. in thecafeof Bingham verfus Gabot, et aj. that inorder to'fuftain 
AA the jurifdicton of the Federal Court; it muft be fet forth in the 
procefs, that the parties are citizens ‘of different ftates; and 
that form having been omitted in the prefent fuit, this’‘and’ fe- 

veral other writs of error were ftruck off the docket!” ’ . 
Ingerfoll and Dallas, for the’'Plaintiff it@rror. ‘Lewis and 

£. Tilghman, for the Defendant in error.* 

HAMILTON 


* The following extract from Buderus was tranflated for, and read in, | 
this eaufe ; and, Lam perfaaded; that its infertion here wili be approved 
by the profeffion. “9 Se eee ee 

Husenvs, 2 Vol. B.1. Tit. 3 ps 26.—* It often happens that contratts en— 
tered into in one place, take effect in different governments, or are judi- 
cially decided upon inother places, thap thofe in which they were entered 
into, 

lc is alfo well known, that when the Roman Empire was deftroyed, 
the Chriftian world was divided into. many nations, not united uncer 
auy common head, nor conneéted by any uniformity of reguiations. 

It is not wondertul that we do not find any thing upon this fubje@ in 
the Roman law ; when the government of the Roman people, was ex- 
tended over a great part of the habitable globe, the frequent confli& 
and, contrariety of laws could not occur; the rule was one and the 
fame. , . = 

However the fundamental rules by which this queftion ought fo be 
decided, appear to be derived from the Roman law, although the in- 
guiry itfelf appears to belong rather to the law of nations, than to the 
civil law; as what different nations obfetve between themfelves, it is 
obvious forms the law of nations, * » fa ne. | ae 

Jn order to render this very intricate bu fjnefs plain.and clear, we will 
Jay Seyngpres maxims, which acing fully eftablifhed, as it appears to 
us they may eafily be, the deduGion of the confequeaces, neceliary to 
an cutire underitanding of thé Tubje@, will be of no great difficulty, 

They are thefe: 1ft. The laws of every empire have force ‘within. the 
limits ef that government, and are obligatory upon all,who are within 
its bounds.’ sg i 

2d. All perfons within the limits of a govermment are confidered as 
fubjeeti, whether their refidence is permanent of tempo: ary. 

3d. By the courtefy of nations, whatever lawene carried into execuy 
tion, within the limits of any government, are confidered as having the 

fame effctt every where, fo far as they do not occafion a prejudice to the 
rights of the other governments, or their citizens. 

It appears, therefore, npon this occafion, shat we ought. to confult, 
not the civil law only, but what is to be inferred from the mutyal cou- 
venience, and the tacit confént of differciit people, becanfe as the laws 
of ane people cannot have any force or effect directly with another peo- 
pic, fo, on the orher hand, nothing would.be more inconvenient in the 
promifcuons intereourfe and practice of mankind, than that. what was 
valid by the laws iy place, fhould be rendered of no effect elfe- 






where, by a diverfity@ which is the reafon of the third’ taxim, 
ef which heretofere no appears to have been enteriained. z 

j With refpecét ia the fecond maxim, fome baye thopght otherwife, 

‘y who deny that foreigners are {ubject te the law of the piace, J 

} [acknowledge there aré exceptions to the rule, which I wifl notice 
pereafter 5 but this pofition we hold as moft certain, that whoever live 

within the bounds ofa government, are to be accounted irs fubjetts. This 

is evideut from confidering the nature of a republic, and the univerfal 

cuftom ameng all nations, of controuling all thefe by their laws, ha 
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HAMILTON verfis Mooré. 


RROR from the Circuit epee or the Diftriet of Geors 
gia. Judgment had been rend@red in the Court below, 

for the Defendant in Error, on the t§th. of November 1796. 
On the 2nd. of Fanuary 1797, the Writ of error was fued out, 
and 


live among them, exemplified, as Grotius Mentions, 2. cy a. m. 5. if 
the iuftance of — arreft practifed every where. 

Whoever makes a contract in any particular place, is fabjedted to 
the Jaws of the place asatemporary citizen. . Soy 2i 

Nor indeed are they fupported or f uftified by any reafon, in compel~ 
ling foreigners to abide by the deeifions of the Jaw where ee happen+ 
ed to be, exceptonthe genera) principle that the jurifdiction ofa govern- 
mentiis confidered as competent to the centroul of all thofe, who are 
within its limits, 

Frem thefe confiderations the abot | pofition arifes. Al) bufi- 
nefs and tranfactions in court, and out of court, whether teftamentary 
er other conveyances, or aG@s, which are regularly done according the 
law of any particular place, are valid even where a different law pre- 
vails, and where, had they been fo tranfatted, they would not have 
been valid. On tne contrary, tranfactions and acts which are executed, 
contrary to the laws of a country, as they are. void at firfty never can 
be good and valid, and this applies, not only with refpect to thofe 
who have their refidence in the place of the contract 3 buat thofe, who 
were there only eoccafionally ; under this exception only, that if the 
rulers of another peopic would be affected by any peculiar inconveni~ 
ence of an important nature, by giving this effec to tranfactions per- 
formed in another country, according to the laws of the place they, are 


-in, fach particular place is not bound to give effec to thofe proceedings, 


ot toconfider them as valid within their jurifdi@iou. It is worth while 
to exemplify the principle by examples and inftances. 

In Holland aJaft wil! and teftament may “be made before a notary 
and two witneffes : In Friezeland it is wf no effect unlefs eftablifhed and 
witneffed by feven witneffes. 

A Batavian makes a will in Holland according to the law of the place, 
under which the goods, fitwated and found in Friezeland are demanded ; 
ought the Judges of Friezeland to grant the demand founded upon the 


will made in Holland ? The laws of Holland cannot bind the people of 
Friezeland, therefore to decide according to the fir maxim, the will 
would not be good in Friezeland ; but by the third maxim its validity is 
Supported, and by that judgment is given in its favour. But a Frifian 

makes 
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1797. and lod ed In the office of the Clerk of the Circuit Court; and 


Lan! it was ferved, with the proper notices, on the Defendant in er- 


ror 


makes a journey into Holland, and there executes a will according to the 
law of the place, contraryto.the law of Friezeland, aud returns and 
dies there; Is the will good ? it is good according to the fecond max- 
im; beeaufe whilehe was tn Holland, though but for a temporary pur< 
pofe, be was bound by the law of the place) and an act good, where 
done, ought to prevail every where, according to the third maxim, and 
that, without any diftinG&tion between moveable and.immoveable ef- 
tate, and fo the law is practifed. On the other hand, the Frizian makes 
bis, will in his own country, before a notary, with two witnefles, it is 
carried into Holland, print Anyi} made of the goods found there: It 
wil) not be granted, becaufe not made in a valid manner at fir, being 
made contrary to the lawsof the place. It would be the fame thing if 
the Batavian, was to make fuch a will in Friezeland, althongh in Hol- 
land it would have been good ; for it is true, that fuch a deed would not 
be good in its commencement, for the reafons juft fated. , 

What we have faid with refpec t willis applies equally to conveyan- 
ecsto take effe& during the life of the grantor: Provided a coatra@ 
is.made according to the law of the place, in which it is entered into, 
throughout, in coyrt, and out of court, even iq thofe places where fuch 
a mode of contracting is not allowed, it will be fupported. For exam- 

le : Inacertain place particular kinds of merchancize are prohibited, 
if fold there the contrac is void—but if the fame merchandize were 
fold elfewhere, ina place, where there was not agy prohibition, and a 
fuit is brought in a plaee where they were prohibited, the purchafer will 
be condemned and the fuit maintained, becaufe the contract was good in 
its origin, where made. But if the merchandize fold in another place, 
where they were prohibited, were delivered, the purchafer would not 
be condemned, becaufe it would be contrary tothe law and conveni- 
ence of the government where they were fold, and an action would not 
be countenanced wherever inftituted, even to compe! the delivery ; for, 
if on the delivery being made the purchafer would notpay the > he 
would be bound, if at all, not by the contract, but that having got the 
goods of another, it would be unreafonable that be fhould cnrich him- 
felf at the expence and lofs of another. ‘ 

The rule is equally applicable to adjudged cafes. A fentence pro- 
nounced in any place, ora pardon granted by thofe who had jurifdiction, 
bas equal effect cvery where. Nor is it lawful for the magiftrates of ano— 
ther commonwealth, to profecute, or fuffer to be profecuted, a fecond 
time, one who has been abfolved or pardoned, although without a fuf- 
ficient reafor. Siill however under this exception that no evident dan- 
ger or inconvenicnce'refult from it to the other commonwealth, as an 
juftance within gur own memory may exemplify. ~Titius having ftruck 
aman on the head, on the borders (within the limits) of Friezeland, whe 
the following night difeHarged a great deal of blood at thenofe, and, af- 
terhaving fupped anJddreek heartily, died. Titiuscfcapcd into Tranfylva— 
nia. Being apprehended there as it appears voluntarily, he was tried 
and acquitted, upon the fuggeftion that the man did nor die of the 
wound. ‘This fenteace wa’ fent inte Friezeland, and he applied for a dif— 
charge from the profecution ashaving heen acquitted..Altheugh the 
manner of trial was not very exceptionable, yet the court of Friezeland 
was much difgufted at the idea of excufing the delinquent, and giving 
effFeé& t~ the foreign proceedings, although demanded by the Tranfylva- 
nians; becatfe the flight iato the neighbouring government, and the 
pretended peocefs appeared too evidently calculated toelude the jurif- 
diction of Friezelard ; which is the exception under the third «maxim. 
The fame principle is ebferved in judgments refpecting civil matters as 

, is 
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yor; ‘upon the 14th. of Fanuary 1 797 but the affidavit of fer- 1797. 


vice was not made till. "the Aday following ; nor was the writ = 
even tranfmitted, or returned, till the prefent Term. 


Ingerfoll © 


is evident from the following example within our memory. A citizen of 
Harlem made a contra¢t with one in Groningen and fubmitted bimfelf 
co the Judges of Groningen. Being cited by virtue of this fubmiffion, 
and “not appearing he was condemned, as contumacious. Execution of 
the -fentence being demanded, it was doubted whether it ought to be 
granted ina Frizian court. ‘The reafon of doubting was, that by force of 
the fabmiffion, if he was not found in theforeign territory, they could not 
proceed againft him as contumacious, as we fhall fee ¢ 
without prejudice te our jurifdiction and alfo of our citizi 
fe& be given to fach fentences. However it avas allowed 
certain. magiftrates covcurring, that it fhoul@mor be per. 
Frizians to examine by what principle the’ fentence pafled at Gro- 
ningen could be juftified, but only whether it was valid ae 
the law of the place. Others. were governed by the following réafon, 
‘that the sag at Harlem on requeft had granted a citation which 
he onght rather not to have done, and the Amfterdam magiftrate denies the 
execution of the featence paffed againft the abfent, being cited to the 
court of Friezeland by an edi@ founded on the terms of the fubmiflion 
and condemned without being heard, and that fuch proceedings ought 
not to affect any one. With this opinion I concur, on account of the re— 
friction contained in the third axiom. 

Again: It hasbeen made a queftion, whether if a contra& is entered inte 
at any fuppofed place, abroad, and an action iscommenced with us, and the 
rule was different here, and there, either in allowing or denying the 
action, which law is to govern? For inftance. A Frizian becumes 2 
debtor in Holland onaccovnt of merchandize fold there, and is fued ia 
Friezeland after the expiration of two years; the 2¥t of limitation is 
pleaded which bars fuch actions with us aftera lapfe of two years ; the 
creditor replies that in Holland, where the coatract was mad¢, fuch pre- 
feription and limitation do not exift 5; and therefore is not to he urged 
agarnft him in this cafe. But it was otherwife decided once between juf- — 
tice Bicckenfeldt againft G. Y, and again berween John Jenollin againft 
B. B. both before the great holidays in 1680. For the fame reafon, ifa 
debtor refident in Friezeland executed an inftrument in Holland before a 
magiftrate which may there entitle him toanexecution, but net by commer 
right, no execution-can iffue here, but the merits of the original de— 
mand mut be examined.’ The reafon is, that aéts of limitation, and 
modes of execution, do not belong to the effence of the contract, 
but to the time and manner of bringing fuits, which is a dikin& thing, 
and therefore, it is eftablifhed upon the beft’ ground, that tering 
a judgment, the law of the place where it js rendered, is ta 
though, it refpetts a contract made elfewhere—Sandius RB. 1. | 
Def. 5. where he fays that in the execation of a fenience given abroad, 
the law of the place, in which the execution is afked, isto govern, not the 
law of the place, where the judgment was given. 

The contraé of matrimony is alfo régulated by the fame rules. [Ef it 
is regular aud valid in that place where it was contra€ted and celebrat- 
ed, ‘ir is binding every where, under the fame exception of not doing 
prejudice to others—to which exception may be added, if jnceft fhould be 
permitted any where, or marriage in the fecond degree, which indeed is 
fcarcely fuppofable. 

In Friezeland matrimony is, when a man and woman agree to marry 
and voluntarily take. cach other for man and wife, although no ceremo- 
hy is performed at chureh, ats 
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" Ingerfall and Dallas, for the Defendant in error objectedy 


“wy~ that a writ of error muft be profed of the Term preceding that 
to 


In Holland, matrimony cannot be contracted in that manner. The Fri+ 
zians, however, without doubt, enjoy among the Mollanders the rights of 
married people, in the particulars of dower, jointure, the rights of chil= 
dren toinherit the property of their parents, &c. 

in like mauner if a Brabanter, who fhould marry under a difpenfation 
from the Pope within the prohibited degree ould remove here, the 
marriage would be confidered as valid 1, a Frizian marries the 
daughter of his trother in Brabant, and celebrates the nuptials there, re— 
turning he would not be acknowledged as a married man, becaufe, 
in this way our law might be eluded by bad ie eer and this induces 
me to make an obfervation upon this point. It vften happens, that 
young people delirous of formisg improper connexions, and to fanciow 
their illicit intercourfe with the ceremony of marriage, go into Eaft 
Friezeland, or other places, in which the confent of curators or guar- 
dians is not neceflary to matriage, according to the Roman laws. 
There they celebrate marriage and prefently retura totheir country— 
I think, that this is a manifeft fraud orevafion of our law, and the e 
that the magiftrates here, are not obliged by the iaw of nations to ac= 
knowledge fuch marriages or to holdthem as valid 3 efpeeially with 
refpect to thofe, who tranfgrefs and evade their own laws knowingly 
and intentionally. Moreover, not enly, the contraé of marriage itfelf, 
properly and regularly celebrated in one place, is good in all places, but 
the rights and incidents which attend it where celeprated, attend it elfe- 
where. Jn Holland married perole have a.communion of all their goods, 
unleis it be otherwife exprefsly covenanted by them; this will he the 
effect, as to goods fituated in Friezeland, wine yr there marriage only 
occafions a common rifque of profit and lofs, not of the goodsthemfelves; 
therefore the Frigians remain after the ro ew ¥ each one, both hufband 
and wife, feparate owners of their goods fituated in Holland. Whemhow= 
ever the married couple remove from. the one ftate or province. to 
the other, whatever js afterwards acquired or falls to either, is fotin 
common, but held by diftin& right, and what was before made common 
between them, will be either in common or otherwife as they dire& 3 
as Sandius lays it dowe whe tells us, B. a. de is tit. 5. def. 10. there 
was a difpute among she learned dodtors whether immoveable goods, 
fitwated in another country, were te be affected and regulated by the 
rules as we have laid it down. 

The reafon of the doubt was, that the Jaws of one commonwealth, 
cannot affect the integral parts, the territory of another commonwealth; 
—to this two anfwers may be given. Firft, That it cannot be done by the 
immedigse force and operation of a foreign law, but with the concurring 
confemt of the fupreme power in the other government, which gives an 
effect to foreign laws exercifed upon property within its own jurifdiction, 
Without any prejudice being received to its fovereigaty or the rights of its 
citizens, regarding the mutual convenience of the two nations or go- 
vernments, which is the foundationof all thefe rules. The other an- 
fwer is, that itis not fo ghuch by ferce of law, as by the confent of the 
parties reciprocally communicating their rights to each other, by which 
means achange, Or modification of property may arife, now lefs from 
Matrimovy than any other contract, : ; 

The place, however, where the contract is entered into, is not to be 
exelulively coufidered : ifthe parties had in contemplation another place 
ai the time of the concraét, the laws of the latter, will be preferred in 
the conftruction of the contrac. . , 

Every one is‘confidered as having contracted in that place, in which 
he bound himfelf to pay or perform any thing 4. 21. de. O, & A. and the 
place where matrimony is contraéted is not fo much the place eo 
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which it is made returnable; that a Term cannot intervene 
between the lifte and the returu. 


EZ. Tilghman 


the ceremony jis’ performed, as where they expe@ and intend tolive 
and fettle. It ns daily, that men in Friezeland, natives or fojourn— 
ers, Marry wives in Holland, which they immediately bring intoFrieze— 
Jand. And if at the time of the marriage, they intended ininie~ 
diately to fettle in Friezeland, there wil! not in fuch cafe be a commu~- 
nity of goods, Although they make bo {pecial marriage contract,’ not thé 
Jaw of Holland, but of Friezeland, will govern: the latter, not the form= 
ér, is the place of their contrac, 

There is a further applicatio-: of the reftriction fo often memioned, The 
effects of a contra¢t entered iute at any place, will be allowed accord- 
ing to the Jaw of that place, in other countries, if no inconvenience re~ 
fults therefrom to the citizens of that other country, with refpect to 
the law which they demand, and the fovereignty of the latter place, 
is not bound, ner indeed can it fo far extend the law of another territo- 
ty. Forexample, the oldeft and firft syportecation (mortgage) of a move- 
able, isto be preferred-even againf a third pofleflor, by the law of 
Cefar, and in Friezeland, not among the Batavians; therefore if any 
one upon inch an Myporhecation proceeds to demand the article from a 
third perfon, he fhall not-be heard, but -his fuit rejected; becaufe thé 
right of the third perfon to that chattel, ‘fhall not be taken away, by 
the law of anotber jurifdiction or territory. Let us enlarge this tule to 
the following extent : thes 

If the law of the place in another government is contrary to the law 
ef our ftate; in. which alfo a contract is made, inconfiftent with acon 
4ract celebrated and made in another place, it is‘reafonable in fuch cafe, 
that we fhould obferve our own law, rather thana foreign law. Por 
example : . 

ln Holland, matrimony is contracted with this agreement, that thé 
wite fhall not be refpeniible far the debts contracted by the Wufband 
only; although this is a private contract, it is faid to be valid in Hol= 
land; to the prejudice of the creditors, with whom the husband fhali af= 
terwards contract debts, but in Friezeland fuch a kind: of ‘contract 
would not be binding unlefs publifhed, nor would ignorance of the ne~- 
¢effity of making jt public, be an excofe according to the law Of Cafat 
and equity. The hufband contracts debts in Friezeland, and) the wife’ is 
fued as jointly refponfible, and liable for, one half of ihe debt? She 
pleads her marriage contract—the creditors reply that this contract is 
contrary to the laws of Friezeland, becaufe nat~publified—and' this is 
the rule with us, where the marriage was contracted here; as Ldate> 
ly gave my opinion when confulted upomthe point. But thofe who 
contracted in Holland, and in whofe favour the debits were contracted 
there, were non-fuited, notwithttanding their fuit was brought in 
i¢zeland, becaufe, as far as refpected them, the law of the place, 

. the marriage was contracted, not the Jaws of the two countries, 
came into conlideration. b. ‘ 

From the rules laid down in the beginning, the following axiom may 
be deduced, Perfonal rights or difabilities obtgined, or communicated 
by the laws of any particalar place, are of a mature which aceompany, 
the perfon wherever he goes, with this effeet, t1at in all pray 2° 
either enjoys the immunities or exemptions, or is fubject to the 
bilities impofed by the law of the country where, they at any time hap- 
pen tu be, on characters ef that defcriptien , 

Therefore, thofe who with us are under tutois or curators, as young 
meay prodigals, married women, are every where reputed, as perfons 

i to curators, and whatever the law of any place contiders as the 
rightwer difabilities of perfonsof that defcription, they may fufferexercife 
and enjoy; heace, he who is excufed the confequences of crimes, or 

coutracts 
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Varn the objection as founded on a mere error in form, cited 2. 
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E. Tilghman endeavoured to fupport the writ, confidering: 
a 


eentracts on account of his want of, age, in Friezeland, cannot make 
binding contracts in Helland, and one declared, prodigal here, contracting 
elMewhere, will not be bound.. Again, ia fome provinces, one aboye, 
the age of twenty-one years, ‘may convey his real eftate; fuch a per~ 
fon may do the fame.in thofe places where twenty-five is the period of. 
full age; becaufe whatever the laws and judicial proceedings in, any 
place, decide as to their fubjects, other people allow to have the fame 
effect with them, unlefs a prejudice or inconvenience, would refult ta 
them, or their Jaws. 

‘There are perfons who underftand thefe perfonal rights to the follow= 
ing extent, that whoever, in.a certain plaec, is of full age, or ayminor, 
achild,or put out of the controul of the. ther, will enjoy the fame 

ights, and be fubje& to the fame difabilities, as in the place where he 
came fuch a character, of was fo reputed ; and. whether the fame 

thing-would,..or would not, have bappened in his own coumpry, {till 

What the fame confequence neceflarily follows. It.appears tome, that 
this is laying down the rule too-bread, and woald fubject us toa.bury 
thenfeme inconvenienc by the laws of.our neighbours. An example will 
make the thing plain: A child not emancipated or exempted from she 
power of his Father, and whp has nor ceafed to be one of his family, 
cannot make a will in. Fryex/and. . He goes,into Holland, and there makes 
a will—is it valid ? [ think it valid in Holand, by the firft and, feeand 
rules, that the laws regulate asto all thofe within its limits, nor isit rea - 
fonable, that the people there, refpecting, a bufinefs dong there, neglecr 
ting their own laws, should judge according.to the laws of other.people, 
bat that will would not be valid in Friezeland, by thetbird rule, because 
by that means acthing would be more eafy than to elude our-laws, and 
ov citizens might elude'them every day.’ Bnt jn other ‘places ous of 
Friczelandyihe will would be walid even where dy their laws a child while 
one of the, Father's. family could. not, make a will, becaufe ; there 
the reafon would not apply, that their citizen had gone to Helland te clude 
their law én fraudem legis. : ac 2% Fe imgav73! 

Theexample | have given refpe&s an at prohibited at homejon a¢- 
count ef a perfonal difability.—-We. will give another att allewed,at 
home, but prebibited abroad, where.depe ;—fome time fince decided in 
our Supreme Court-—-Rudelph, Monjema aged 17.:years and 14 Gays, was 
horn, and livetl at Groningen, after that he. we abroad to learn the, bufi- 
ness of a D-uggift, he made awill, wich he might have made in Frezeland, 
bat at Groningen, fays Ds Nantathe Reporter, it isnot Jawful for anipfant 
to make a will under 20, or inthe time of his laft.j|!nefs, or for morethan 
half his patrimony. The young man died of that ficknefs leaving his Fa- 
Aher his heir, and leaving nothing to his Mother’s relations, who contended 
that the will was void as made againft the law.of the place. The ‘aa, 
Sifted that a perfonal quality accompanies.the perfon every wher ’ 
ashe could have made this will at home, he comld make it absoad. - 
But it was decided againft che will, although there was no intention to 
avoid the law, but the judgment was not univerfaily approved Nauta 
himfelf diffenting. M.S. 134. dn. 1693s 4.27. GA.— - : 

The foundation of all this doctrine we have faid,. and: we init upon 
it}is the fubjeAion that men owe to the laws ofevery country within 
which they are at auy time 3 from whence it follows,that an act,validor 
void, in its beginning, and where it firft takes place, muft be the fame 
el fewhere. diay 

_ But this obfervation dees notapply equally to. immoveablenproperty, 
fince i is contidered: not as depending aliogether npom ii- 
pofition ofevery macr er ownerlef a family—bat the Comm eect 
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Rep. 918. 2 L. Raym. 1269. Fudicial AB. 32. 1 Vel. p.72. 1 


But, THE Court obferved, that there was no error in point WAY 


of faét; nor any clerical error toamend. The writ bears the 
date when it was actually fued out and lodged in the office: 
there is, therefore, nothing on the record, by which it can be 
amended; and the obje€tion is fatal. 


The Writ of Error was, therefore, non-proffed. 


affixes certain rights as refultirg from real property, and is interefted in 
its difpofal ; nor could a nation without a great inconvenience fuffer its 
real property to be conveyed with thefe incident rights, by the laws of 
anothercountry, and contrary to its own laws—therefore a Frifan having 
fields and houfes in the province of Groningen, cannot make a wil) difpo- 
fing of them, becaufe it is prohibited there to make a will of real eftate; 
the Fiifaniaw not affeting lands which conftitute integral parts of a 
foreign territory. 

But this does not contradict the rule, that we have before laid down, 
that ifa wi!l is made ac€ordingly to the ceremonies of the place, where 
the Teftator retides, it will be good with refpeét to his Korey in ano— 
ther country, if a will could be made there, becaufe the diverfity of laws 
in that refpe&, does not affect the foil, but directs the manntt of making 
the will, which, being rightly done, may pafs rea) eftate in another coun- 
try, fo far as may not interfere with any incidents, connected with the 
ownership of real property in the country where it is fituated. This rule 
takes place in common conveyances—things annexed to the freehold'in, 
Friezeland, fold in Holland, in a manner prohibited in Frieze/and, but allow- 
ed in Helland, are well fold—corn growing in Frieze/and is fold in Holland ac- 
cording to the Lafts, as it is called, the fales are void, becaufeit is prohibi- 
ted inFreize/and, whether prohibited in Holland or noc, becaufe it is aunnex- 
ed to the freehold, and is a part of it. 

The fame rule held with regard to the fucceffion to an inteftate eftare. 
—lf the deceafed was Father ofa family, whofe property was in diffe- 
rent provinces, as far asref{pects the real eftate, it would defcend accor— 
ding to the Jaws of the place where fituated 5 but with refpeét to the per- 
fonal property, it would go according to the law ws place where thé 
inteftate lived, and of which he wasan inhabitant—for which fee Sandium 
Jib. 4» Decis. Tit. 8. Def. 7. ‘ ; 

Thefe obfervations are of a nature that require more full explanation, 
feeing there are not wanting writers, who think otherwife in fome por— 
ticulars, whom you will fee refpe&fully fpoken of by Sandium in his 
reports of caufes ; to which add Rodenbergius treatife of laws, in the title 
ef the Marriage Conirac&.”’ 
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HoLiincswortHy, ¢t al. verfus VirGInia. 


HE decifion of the Court, in the cafe of Chisholm, Ex’or. 

verfus Georgia, (2 Dall. Rep. 419) produced a propofi- 

tion in Congrefs, for amending the Contftitution of the United 
States, 2ecording to the following terms : 

“ The Judicial power of the United States fhall not be con- 

« ftrued to extend to any fuit in law and equity, commenced 
4¢ or profecuted againft one of the United States, by citizens 
of another ftate, or by citizens or fubjeéts of any forciga 
“ fate.” 

The propofition being now adopted by the conftitutional 
number of States, Lee Attorney-general, fubmitted this quef- 
tion to the Court,—Whether the Amendment did, or did not, 
fuperfede al! fuits depending, as well as’ prevent the inftirution 
of new fuits, againft any one of the United States, by citizens 
of another S:ate ? 

W. Tilghman and Rawle, argued in the negative, contend- 
ing, that the jurifdiction of the Court was unimpaired, in rela- 
tion to all fuits inftituted, previoufly to the adoption of the 
amendment. They premifed, that it would be a great hardthip, 
that perfons legally fuing, fhould be déprived of a rightofadign, 
or be cordemned to the payment of cofts, by an amendment) bf 
the Conftitution ex pof facto; 4 Bac. Abr. 636. 7. pl.'5:° And 
that the jurifdiction being before regularly eftablifhed, the amend- 
ment notwithitanding the words “ foall not be construed,” &e. 
muft be confidered, in fa&t, as introduStory of a new fyftem of 
judicial authority. There are, however, two objections to be 
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difcuffed: rft. The amendment has not been propofed in the 
form prefcribed by the -Conftitution, and, therefore, it is void. * 
Upon an infpeétion of the original roll, it appears that the 
amendment was never fubmitted to the Prefident for his ap- 
probation. © Fhe Conttitution declares that “ every order, re- 
« folution, or vote, to which the concurrence of the Senate and 
“ Houfe of Reprefentatives may be neceflary (except on a 
 queftion of adjourriment) fhall be prefented to the Prefident 
“of the United States; and before the fame fhall take effe&, 
« fhall be approved by him, or being difapproved by him, fhall 
« be-repaffed by two thirds of the Senate and Houfe of Repre- 
« fentatives, &c.”” Art. 1. f-7. Now, the Conftitution, likewife 
declares, that the concurrence of both Hotfes fhall be neceffa- 


“ry to a propofition for amendments. Art. 5. And it is no an- 


fwer to the objection, to obferve, that 2s two thirds of both 
Houfes are required to originate the propofition, it would be 
nugatory to return it with the Prefident’s negative, to be re- 
pafsed by the fame number; fince the reafons affigned for his 
difapprobation might be fo fatisfa&tory as to. reduce the majo- 
rity below the conftitutional proportion. The concurrence of 
the Prefident is required in matters of infinitely lefs impor- 
tance; and whether on fubjects of ordinary legiflation, or of 
conftitutional amendments, the expreffion is the fame, and 
equally applies to the act of both Houfes of Congrefs. 

ad. Thefecond objection arifes from the terms.of the amend- 
ment itfelf. The words “commenced or profecuted,’’ are 
properly inthe paft time; but, it is clear, that they ought not 
to be fo gramatically reftricted ; for, then, a citizen need only 
difcontinue his prefent fuitr, and commence another, in order 
to give the court cognizance of the caufe. ‘Fo avoid this evi- 
dent abfurdity, the words muft be conftrued to apply only to 
fuits to be “ commenced and profecuted.” The fpirit of the 
conftitution is oppofed to every thing in the nature of an ex 
poft fade \aw, or retrofpective regulation. No ex bolt {aero 
law can be pafied by Congrefs. Conft. Art. 1. fg. No ex 
poft_ facto law can be paffed by the Legiflature of any individu- 
al State. Jbid. f. 10. Itis true, that an amendment to the 
Conftitution cannot be controuled by thofe provifions ; and it 
the words were explicit and pofitive, to produce the retrofpec- 
tive effect contended for, they mult prevail. But the words 
are doubtful ; and, therefore, they ought to be fo conftrued, as 
to conform ta the general principle of the er san In 

4 Bac 


Cuase, Fufice. The words“ commeneed and profecuted,” ftanding 
alone, would embrace cafes both paft and future. 

W. Tilghman, But if the court can conftrue them, fo as to confine 
their operation to future cafes, they will do it, in order to avoid the ef- 
fect of an ex pof facto law, which is evidently contrary to the fpirit of 
the conftitution. ; 


a, 
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1798. 4 Bac. Abr, 650. pl. 64. it is ftated, that “a ftatute fhall ne- 
Lea ver have an equitable conftragtion, in order to overthrow an 





eftate ;’’ but, if the oppofite dorine prevails, it is obvious 

that many vefted rights will ve affected, many eftates will be 

overthrown. For inftance; Georgia has made and unmade 

grants of land,. and to compel a -efort to her courts, is, in ef- 

fect, overthrowing the eftate of the grantees. So, in the fame 

book (p. 652. p/. 91. 92.) it 1s faid, that “ a ftatute ought, to 
be fo conitrued, that no man, who is innocent, be panifhed or 

endamaged;” and “ no ftatuce fhall be conftrued in fuch man- 

ner, as to be inconvenient or againft reafon:’? whereas the 
propofed conftruétion of the amendment would be highly in- 

jurious to innocent perfons ;° and, wing them from the ju- 

rifdiction of this court faddled with cofts, is againft every 
principle of juftice, reafon, and convenience. Prefuming, 
then, that there will be a-difpofition to fupport any rational 
expofition, which avoids fuch mifchievous confequences, it is 
to be obferved, that the words “ commenced and iprofecuted’’ 
are finonimous, . There was no neceflity for ufing the word 
“¢ommenced,”. as it is implied and included in .the word 
“ profecuted;” and admitting this gloflary, the amendment 
will only affect the future jurifdi€tion of the court. . It may 
be faid, however, that the word “ commenced” is-ufed-in re- 
lation to future fyits, and that the word “ profecuted’’ is.ap- 
plied to fuits previoufly inftituted. But it will be fufficignt to 
anfwer, in favor of the benign conftruction, for which the 
Plaintiffs contend, that the. word ‘ commencing?’ may, on 
this ground, be confined to aétions originally inftieuted here, 
and the word. “ profecuted””. to fuits brought hither by. writ of 
error, or appeal. For, it is tobe fhewn, that a ftate may be 
fued originally, and yet not inthe Supreme Cou:, though the 
Supreme Court will have an appellate jurifdiction ; as. where 
the laws of a ftate authorize fuch fuits.in her own courts, and 
there is drawn in queftion the validity of a treaty, or ftatute of, 
or authority exercifed under, the United States, and the deci- 
fion is againft their validity. 1 Vol. p. 58. f. 13. p. 63. f 25. 
Upon the whole, the words of the amendment are ambiguous 
and obfcure ; but as they are fufceptible of an interpretation, 
which will prevent the mifchief of an ex poft facia Confkitution 
(woffe than an ex oft facta law, in as. much as it ts not fo ea- 
lily refcinded, or repealed) that interpretation oughtto bepre- 
ferred. 

Lee, Attorney General. The cafe before the court, is that 
of a fuit againft a ftate, in which the Defendant has never enter- 
ed an appearance : but the amendment is equally operative in all 
the c2fes againft ftates,where there has been an appearance, or 
evenwhere there hawe been atrial anid judgment. An amendment 
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of the conftitution, and the repeal of alaw, are not, manifeftly, . 


on the fame footing : Nor can an explanatory law be expounded \>ray 


by foreign matter. The amendment, in the prefent inftance, 
is merely explanatory, in fubftance, as welhas language. From 
the moment thofe who gave the power to fue a ftate, revoked 
and annulled it, the power ceafed to be .a part of :the conftitu- 
tion ; and if it does not-exift there, it cannot. in any degree be 
found, or exercifed, elfe where. The policy and rules, which 
in relation to ordinary acts of legiflation, deelare that: no ex 
poft faée \aw thall be pafled, do not apply to the formation, 
or amendment, of a conftitution. The people limit and re- 
ftrain the power of the legiflature, a€ting under a delegated 
authority; but they impofe no reftraint on themfelves. They 
could have faid by an amendment to the conftitution, that no 
judicial authority fhould be exercifed, in any cafe, under the 
United States; and, if they had faid fo, could a court be held, 
or a judge proceed, on any judicial bufinefs, paft or future, 
from the moment of adopting the amendment? On general 
ground, then, it was in the power of the people to annihilate 
the whole, and the queftion is, whether they have annthilated 
a part, of the judicial authority of the United States? Two 
objections are made: 1ft, That the amendment has not been 
propofed in due form, But has not the fame courfe been pur- 
fued relative to all the other amendments, that have keen 
adopted ?* And the cafe of amendments is evidently a fubftar- 
tive a&t, unconnected with the ordinary bufinefs of legifiation, 
and not within the policy, or terms, of invefting the Prefident 
with a. qualified negative on the aéts and refolutions of Con- 
grefs. 2d, That the amendment itfelf only applies to future 
fuits. But whatever force there may be in the rules for coh- 
ftruing ftatutes, they cannot be applied to the prefent.cafe. It 
was the policy of the people to cut off that branch of the judi- 
cial power, which had been fuppofed to authorize fuits by indi- 
viduals againft ftates; and the words being fo extended as to 
fupport that policy, will equally apply to the paft and to the 
future. A law, however, cannot be denominated retrofpective, 
or ex poft facto, which merely changes the remedy, but does 
not affect the right: In all the ftates, in fome form or other, a 
remedy is furnithed for the fair claims of individuals againft 
the refpective governments. The amendment is paramount 
to all the laws of the union; and if any part of the judicial 
at is in oppofition to it, that part muft be expunged. There 
can be no amendment of the conftitution, indeed, which may 
not 


* Caase, Fuftice. There car, furely, be he necefity to anfwer that 
argument. The negative of the Prefident applies only to the ordinary 
eafes of legiflation : He has nothing to do with the propofition, or adops 
tion, of amendments to the €onftiturion,. P 
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. not, in fome refpe, be called ex-poftifaae, but the moment it 
is adopted, the power that it gives, or takes away, degins to 
operate, or ceafes to exift. 

Tne Court, on the day futceeding the argument, deliver- 
ed an unnanimous opinion, that the amendment being:confti, 
tutionally adopted, there could not be exercifed any jurifdic- 
tion, in any ¢afe, paft or future, in which a ftate was fued’b 
the'citizens of another ftate, or by citizens, or fabjetis, of any 
foreign ftate. 7 on 











BinGuam, Plaintiff in Error, verfus Canot, et al. 


HIS a&ion came again before the court,* on a writ of 
error; and an objection was taken to the record, that it 
was not ftated, and did not appear in any part of the protefs 
and pleadings, that the Plaintiffs below, and the Defendant, 
were citizens of different States, fo as to give jurifdition to 
the Federal Court. The caption of the fuit was—“ At the 
“ Cirewit Court begun and held at Boffon, within and for the 
“ Maffachufetts diftri, on Thurfday, the firft day of Fune, 
«A. D. 1797, by the honorable Otiver Exrswortn, Efg. 
“ Chief Jultice, and Jonn Lowsrr, Efq. Diftri& Judge— 
“ Fohn Cabot, et al. verfus William Bingham: And the decla- 
ration (which was for money had and received, to the Plain- 
tiff’s ufe) fet forth, “ that ‘John Cabot, of Peverly, in the dif- 
“ trict of Maffachufetts, merchant, and! furviving copartner 
“ Andrew Cabot, \ate of the fame piace, merchant, deccafed, 
“ Mofes Brown, Ijrael Thorndike, and Fofeph Lee, all of thé 
“ fame place, merchants, Jonathan Fackfon, Efq. of Newbury 
% Port, Samuel Cabot, of a erm merchant, George Cabot, of 
“ Brookyliz, kfq. Fefoua Ward, of Salem, merchant, ard Ste- 
“* phen Cleveland, ot the fame place, merchant, all in our faid 
“ diftrict of Maffachufetts, and Francis Cabot, of Befcx, 

“ sforcfaid, 


* See ant. fs 1% 
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“ aforcliid,. now refident at Philadelphia aforefaidy merchant, 7768. 
“in plea of the cafe, for that faid William, at faid Boffon, on waged 


“ the day of the purchafe of this writ, being indebted to the 
« Plaintiffs, &c. promifed to pay, &c.”” ‘The. Defendant plead- 
ed non affumpfit, and an iffue being thereupon joined and tried, 
there was a verdict and judgment for the Plaintiff, for 27,224 
dollars and 93 cents, and coits, 

Lee, Attorney General, contended for the Plaintiff in error, 
“ that there was nota fufficient allegation on the record, of 
the citizenfhip of the parties, to fuftain the jurifdicton of the 
Circuit Court, which is a limited jurifdiction. Though the 

Conftitution declares, that “ the citizens of each ftate fhall be 
“ entitled to all privileges and immunities of citizens of the 
“ feveral ftates,” Art. 4. /. 2. it contemplates, in the ju- 
dicial article, the diftin&tion between citizens of ‘different 
ftates. A citizen of one ftate’ may refide for a term of 
years in another ftate, of which he is not a citizen; for, citi- 
zenthip is clearly not co-extenfive with inhabitaney. In the 
prefent cafe, neither the Plaintiffs, generally, nor any indivi- 
dual of them, nor the Defendants, will be found exprefsly de- 
fignated as aliens, or as citizens of any other place, or ftate; 
than that in which the fuit was brought. Befides, there is 
not an.entiretv of partics, even as to the Plaintiffs, and they 
are not all ftated as belonging to the fame ftate. Wherever 
there is alimited jurifgiGion,.the facts that bring the fuit 
within the jurifdiGtion mutt appear on the record. g Ad. 95. ° 

Dexter, (of Maffachufetts) urged, on the other hand, that 
fuficient appeared to fhew that, by legal intendment, the caufe 
was within the jurifdiction of the court; that though it is dif- 
ficult to eftablifh a general rule, asto what makes citizenthip, 
yet that the citizenfhip of a particular ftate, may be changed, 
by acitizen of the United States, without going through the 
forms aud folemnities required in the Cafe of an alien; that, 
on the principle of the conftitution, a citizen of the United 
States, is to be confidered more particularly ds a citizen of that 

State, in which. he has his houfe and family, is a permanent 
inhabitant, and is, in fhort, domiciliated; that ftating in the 
declaration the party tobe of a particular place rw hts 
home, and, of courfe, his citizenfhip} and that the defcription 
of Francis Cabot (of Boffon, atorefaid, now, refident in Phila- 
dzlpbia, &c.) preves what was intended, by ftating the places 
of abode of the feveral parties. 2 Danv. Cont. p. 20, 5 Com. 
Diz. 289, 2 Stra. 786. 290. 1 L, Raym. 405. 2 L. Raym. 
1403. : 

Tae Court were clearly of opinion, that it was neceffa- 
ry to fet forth the citizenthip (or alienage, whete a foreigner 
was concerned) of the refpective parties, in order to bring the 

cafe 
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x798. cafe within the jurifdiction of the Circuit Court ; and that the 
my record, in the prefent cafe, was in that refpect defeaive. 
This caufe and many others, in the fame predicament, were, 
accordingly, ftruck off the docket. 








Jones, Indorfee, verfus Le Tomes. 


APIAS in Cafe. This was an action brought, originally, 

in the Supreme Court, by John Coffin Fones, a citizen 
of Maffachufetts, as Indorfee of “Fames Swan, againft the De- 
fendant, the Conful General of the French Republic, as Draw- 
er of a number of protefted bills of exchange (for. the aggre- 
gate amount of 385,964 livres turnois, 3 fols 8 den. equal to 
70,052 dollars and 46 cents) correfponding with the foliow- 











ing form : 
Philadelphie, le an ? 
dela Republique Frangaife, 179 (v.8.) 
CONSULAT une & indivifible. 5 
GENERAL - ARGENT TOURNOIS 
Preihevtr ate faifant, 4 18 cents & 13/s0omes de cent 


de Dollar par livres tournois 

Unis, CITOYEN, == 
Atrente jours de vue, je vous prie de payer par 

cette troifieme de change (la premiére, 1a feconde 





_— 











AN ou la quatriéme ne l’étant) a l’ordre de 
ja fomme tournois, 
en écus de fix livres ou autres efpéces d’or ou argent, 
No. a la valeur réduite de dix—huit cens & quinze eenti~ 


éemes de cent de Dollar, par livres tournois, ou en 
oye Ss Lettres-de-change fur Hambonrg, 3 1’ atceptation 








& au change convenus avec le Porteur, valeur recue 
FROISIEME. de dit, conformément au compte renducan Miniitre 
= de par dépéché du an ‘No, 
timbrée & a ma lettre d’ avis en date de ce 
pies ons igg jour No. bone : : 
QO. >Re ty (Signe) ‘Ee Tomer, Le Confal General. 
a9 - Ao 5 ; +iu Citoyen Paycur Général ' 
& 2.2 g of des déepenfes du Département : 
o” —_ =e © 
™ a. = = 4 la Treforerie Nationale, 
i ae A Paris. ~ 
752% 8 o Je prie le Cicoyen Miniftre de 
> 2 r= oe de faire acquitrer la prefente de laquelle 
= =e 6 ©: j’ai garanti le payment fur Il’ honneur de Ja 
rt % 5 Ee Nation Frangaife. 
i e.2 Z Signe. ADET 
+ va? Le Minifire Plénipotentiare de la République 
. a 


Frangeife préstes E:ats Unis 2? Amcriques 


And 
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At the peening of the Term, Dallas and Du Ponceau had 1798s" 


obtained arule, 
why the Defendant fhould not be difcharged on filing a Com- 
mon appearance; and now Inger/oll and E. Tilghman fhewed 
caufe, produced the bills of exchange, and the Plaintiff's po- 
fitive affidavit of a fubfifting debt, including a {declaration, 
“that he was induced, principally, to purchafe the bills, in 
confideration of the charaéter and private fortune of the De- 
fendant, and that without the fulleft confidence in the perfonal 
credit and refponfibility of the Defendant, he verily believed 
he would not have purchafed them.’ They then contended, 
that the es affidavit was fufficient, in this court, for hold- 
ing the Defendant to bail ; that it was mot incumbent on them 
to fhew to whofe ufe the money was applied, fince it was paid 
to the Defendant; that when a Conful aéts as a merchant, and 
draws bills for cafh advanced, he is not entitled to any privi- 
ledge ; that the Defendant muft prove that he had a rizht to 
draw the bills as Conful ; that even ifhe had the right to draw, 
he might pledge his private credit, in aid of his official funce, 
tion; and that the critical fituation of the French Republie 
raifes a prefumption, that the reliance was placed on the pri- 
vate credit of the Defendant. The cafes heretofore decided 
in the Englifh courts, are perfeétly diftinguifhable from the 
prefent cafe. 1 7. Rep. 174. They occurred between parties 
belonging to the fame government; and there was no f 
of credit being given to the individual. In fupport of thefe 
pofitions were cited, 2 H. Bi. 554. Vatt. b. q. ¢. 6.f. 74. p. 
139, /- 114 2 Dall. Rep. 247. 2 Stra. 955. 
e Counfel for the Defendant were ttopped when they 
Sole to reply; and THe Cour were unanimoufly and clearly 
of opinion, that the contract was made on account of the go- 
vernment ; that the credit was given to it as an official engage- 
ment; and that, therefore, there was no caufe of a€tion againft 
the prefent Defendant. 
The rule was, accordingly, made abfolute; and the Plaintiff 
foon afterwards difcontinued the action. $ 


Vor. Il. Ddd ; Augus? 





at the Plaintiff thew his caufe of action, and —=\ya 









“Cases ruled and adjudged in the 


Auguft Term, 1798. 





Caper et Wire, verfus Bury et Wire. 


N error from the State of Connedficut. The caufe was ar- 
gued at the laft term, (im the abfence of THE CHIEF Jus- 
TICE) and now the court delivered their opinions /eriatim. 
Cuase, Fuffice. The decifion of one queftion determines 
fo my opinion) the prefent difpute. I fhall, therefore, ftate 
rom the record no moreof the cafe, than I think neceflary fom 
the confideration of that queftion only. ‘ 
The Legiflature of Conneéficut, on the 2d Thurfday of May 
1 9 ky paffeda refolution or law, which, for the reafons affign- 
ed, fet afide a decree of the court of Probate for Harford, on 
the 21ft of March 1793, which decree difapproved of the will 
of Normand Morrifon (the grandforl) made the a1ft of Auguff 
1779, and réfufed to record the faid will; and granted a new 
hearing by the faid Court of Probate, with liberty of appeal there- 
from, in fix months. A new hearing was had, in virtue of this 
refolution, or law, before the /aid Court of Probate, who, on the 
27th of Fuly 1795, approved the faid will, and ordered it to be 
recorded. At August ¥795, appeal was then had to the /uperior 
courtat Harford, whoat February term 1796, affirmed the de- 
cree of the Court of Probate. Appeal was had to the Supreme 
Court of errors of Conneéicut, who, in Fune 1796, adjudged, 
that there were no errors. More than 18 months clapfed from 
the decree of the Court of Probate (on the 1ft of March 
1793) and thereby Caleb Bull and wife were barred of all right 
° 
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of appeal, by a ftatute or Connecticut. There was no law ofthat 1798. 
State whereby a mew hearing, or trial, before the faid Court of Warn 


Probate might be obtained. Calder and wife claim the. pre= - 


mifes in queftion, in right of his wife, as heirefs of N. Morri- 
Jon, phyfician; Bull and wife claim undeg, the will of N. Mor- 
rifon, the grandfon. 

The Council for the Plaintiffs in error, €ontend, that the 
faid refolution or law of the Legi/ature of Conneéticut, granting, 
anew hearing, inthe above cafe, is an ex post facto law, prohi- 
bited by the Constitution of the United States; that any law of 
the Federal government, or of any of the State governments, 
contrary to the Constitution of the United States, is void; and 
that this court poffefles the power todeclarefuch law void. | 

It appears to me a felf-evident propofition, that the feveral 
State Legiflatures retain all the powers of legi/lation, delegat- 
ed to them by the State Conftitutions ; which arenot EXPRESS- 
Ly taken away by the Conftitution of the United States. The 
eftablifhing courts of juftice, the appointment of Judges, and 
the making regulations for the adminiftration of juftice, within 
each State, according to its laws, on all fubjects not entrusted to 
the Federal Government, appears to me to be the peculiar and 
exclufive province, and duty of the State Legiflatures: Allthe 
powers delegated by the people of the United States tothe Fe- 
dera! Government are defined, and NO CONSTRUCTIVE pow-. 
ers can be exercifed by it, and a// the powers t emain in the 
State Governments are indsfinite ; excepponly i 
tution of Maffachufetts. ees ; 

The effect of the refolution or aw ¢ Cotimecticut, above 
ftated, is to revife a decifion of onemaes nferior Courts, call- 
ed the Court of Probate for Harford, and to dir 
ing of the cafe by the fame Court of PYobate, that pafied the 
decree again/? the will of Normand Morrifon. By the exist- 
ing law of Connecticut.a right to recover certain property had 
vefted in Calder and wife (the appellants) in confequence of a 
decifion of a court 7 justice, but, in virtue of a fubfequent re- 
folution or law, and the new heaving thereof, and the decifion in 
confequence, this right to recover certain property was di- 
vefted, and the right to the property declared to be in Bu// and 
wife, the appellees. The //e enquiry is, whether this refolu- 
tion or law of Connecticut, having uch p Saabs is an ex post 
facto law, within the pene of the Federal Conftitution ? 

Whether the Legiflature of any of the States can revife and 
correct by law, a decifion of any of its Courts of Juftice, al- 
though not prohibited by the Conftitution of the State, is a 
queftion of very great importance, and not neceflary Now to 
be determined; becaufe the refolution or law in question does not 
go fo far. cannot fubfcribe to the omnipotence of a State 
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1798. Legiflature, or that it is abfolute and without controul ; although 
Way its authority fhould not be exprefsly reftrained by the Constitu- 





tion, or fundamental law, of the State. The people of the Uni- 
ted States erected their Conftitutions, or forms of government, 
to eftablith juftice, topromote the general welfare, to fecure 
the bleffings of liberty; and to protect their perfons and pro- 
perty from violence. ‘The purpofes for which men enter into 
fociety will determine the nature and terms of the focial com- 
pact ; and as they are the foundation of the /egiflative power, 
they will decide what are the proper objects of it: The nature, 
and ends of legiflative power will limit the exercife of it. This 
fundamental principle flows from the very nature of our free 
Republican governments, that no man fhould be compelled to 
do what the laws do not require ; nor te refrain from acts which 
the laws permit. There are aéts which the Federal, or State, 
Legiflature cannot do, without exceeding their authority. 
‘There are certain vital principles in our free Republican go- 
vernments, which will determine and over-rule an apparent and 
flagrant abufe of legiflative power ; as to authorize manifest 
injustice by pofitive law ; or to take away that fecurity for 
perfonal liberty, or private property, for the protection where- 
of the government was eftablifhed. An act of the Legifla- 
ture (for I cannot call it a Jaw) contrary to the great first prin- 
ciples of the facial compact, cannot be confidered a rightful exer- 
cife of legiflative authority. The obligation of a law in go- 
vernments cabled on er compact, and on republican 
principles, muft be determined by the nature of the power, on 
which it is founde ‘few inftances will fuffice to explain 
what [ mean. Adaw- punifhed a citizen for an innocent 
action, or, in other } r an aét, which, when done, was in 
violation of no existing law ; a law that deftroys, or impairs, 
the lawful private contracts of citizens ;. a law that makes a 
man @ Fudge in bis own caufe; or a law that takes property 
from A. and gives itto B: It is againft all reafon and juftice, 
for a people to entruft a Legiflature with sucH powers; and, 
therefore, it cannot be prefumed that they have done it. The 
genius, the nature, and the /pirit, of our State Governments, 
amount toa prohibition of fuch acts of legiflation; and the 
general principles of law and reafon forbid them. The Legif- 
lature may enjoin, permit, forbid, and punifh ; they may declare 
new crimes; and eftablifh rules of conduét for a// its citizens 
in future cafes ; they may command what is right, and probibit 
what is wrong; but they cannot change innocence into guilt ; 
or punith ‘amocence as a crime; or violate the right of an ante- 
cedent lawful private contract ; orthe right of private property, 
To maintain that our Federat, or State, Legiflature poffeffes 
uch powers, if they had not been expre/s/y reftrained; would, 
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in my Opinion, be a political here/y, altogether inadmiffible in ¥798. 
a republican governments. wee 


Lu the reftrictions contained in the Conftitution of the 
United States onthe power of the State Legiflatures, wete pro- 
vided in favour of the authority of the Federal Government. 
The prohibition againft their making any ex post facto laws was 
introduced for greater caution, and very probably arofe from 
the knowledge, that the Parliament of Great Britain’ 
claimed and exercifed a power to pafs fuch laws, under the 
denomination of bills of attainder, or bills of pains-and penal- 
ties; the first infli@ting capital, and the other /efs, punith- 
ment. Thefe aéts were legiflative judgments; and an ex- 
ercife of judicial power. Sometimes they refpected the 
crime, by declaring aéts to be treafon, which were not treafon, 
When committed ;* at other times, they violated the rules of 
evidence (to fupply a deficiency of legal proof) by admitting 
one witnefs, when the exi/fing law required two; by receivin 
evidence without oath ; or the oath of the wife againft the buf 
band ; or other teftimony, which the courts of juftice would 
not admit;+ at other times they inflicted punifbments, where 
the party was not, by Jaw, liable to any puni/bment ;¢ and in 
other cafes, they inflicted greater punifhment, than the law an- 
nexed to the offence.||—The ground for the exercife of fuch 
legiflative power was this, that the fafety of the kingdom de- 
pended on the death, or other_punifhment, of the offender: as 
if traitors, when dijcovered, could be fo formidable, or the go- 
vernment fo infecure ! With very fewexceptions, the advocates 
of /uch laws were ftimulated by ambition, or perfonal refent- 
ment, and vindictive malice. ‘To prevent fuch, and fimilar, 
acts of violence and injuftice, I believe, the Federal and 
State Legiflatures, were prohibited from pafling any bill of 
attainder ; or any ex poft faco law, 

The Conftitution of the United States, article 1, fection 9g, 
prohibits the Legiflature of the United States from pafling any 
ex poft faéte law ; and, in fection 10, lays feveral reftriétions 
on the authority of the Legiflatures of the feveral fates; and, 
among them, “ that no ftate fhall pafs any ex poff facto law.” 

It may be remembered, that the legiflatures of feveral of the 
ftates, to wit, Maffachufetts, Pennfylvania, Delaware, Mary- 
land, and North and South Carolina, are exprefsly prohi- 
bited, by their ftate Constitutions, from pafling any ex post 


fatte law. 
I fhall 


* The cafe of the Earl of Strafford, in 1641. 

+ The cafe of Sir Joha Fenwick, in 1696. 

} The banishment of Lord Clarendon, 1669 (19 Ca. 2. c. 10.) aed of 
the Bifhop of Atterbury, in 1723, (9 Geo. I. c. £7.) 

}} The Coventry act, in 1672, (22 © 23 Car. 3c. 1.) 
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I thall endeavour to fhew what law is to be-confidered an 


nym ¢x post facto law, within the words and meaning of the probi- 





bition in the Federal Conftitution. The prohibition, “ that 
no ftate fhall pafs any ex post facto law,” neceflarily requires 
fome explanation; for, naked and without explanation, it is 
unintelligible, and means nothing. Litera/ly, it is only, that 
alaw foall not be paffed concerning, and after the fact, or . 
thing done, or aftion committed, 1 would atk, what fad; of 
what nature, or kind; and by whom done? That Charles 1st. 
king of England, was beheaded ; that Oliver Cromwell was 
Proteétor of England; that Louis 16th, late King of France, 
was guillotined; are all faé#s, thathave happened; but it would 
be nonfenfe to fuppofe, that the States were prohibited from 
making any law after either of thefe events,and with reference 
therete, The prohibition, in the /etter, is not to pafs any 
law concerning, and after the faé; but the plain and obvious 
meaning and intention of the prohibition is this; that the Le. 
giflatures of the feveral states, foall not pals laws, after a faé 
done by a fubjeét, or citizen, which foall have relation to fuch 
fact, and foall punifh him for having done it. "The prohibi- 
tion confidered in this light, is an additional bulwark in fa- 
vour of the perfonal fecurity of the fubje&, to protec his 
perfon from punifbment by legiflative acts, having a retrofpec- 
tive operation. Ido not think it was inferted to fecure the 
citizen in his private rights, of either property, or contracts. 
The prohibitions not to make any thing but gold and filver 
coin a tender in payment of debts, and not to pafs any law im- 
pairing the obligation of contracts, were inferted to fecure 
private rights ; but the reftriction not to pafs any ex post facto 
law, was to fecure the perjon of the fubject from injury, or 
punifbment, in confequence of fuch law. If the pennies 
againft making ex post facto laws was intended to fecure per- 
fonal rights from being affected, or injured, by fuch laws, and the 
prohibition is fufficiently extenfive for that objeét, the other 
reftraints, I have enumerated, were unneceflary, and therefore 
improper ; for both of them are retro/pective. 

P will ftate what laws I confider ex post facto laws, within 
the words and the intent of the prohibition. ft. Every law 
that makes an aétion done before the pafling of the law, and 
which was innocent when done, criminal; and punifhes fuch 
action. 2d. Every law that aggravates a crime, or makes it 

“greater than it was, when committed. 34. Every law that 
changes the punifbment, and inflicts a greater punijhbment, than 
the law annexcd to the crime, when committed. 4th. Every 
Jaw that alters the /egal rules of evidence, and receives lefs, 
or different, teftimony, than the law required at the time of 

the commiffion of the offence, iz order to convict the offender. 
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All thefe, and fimilar laws, are manifeftly unjust and oppreffive. 


laws, and retrofpective laws Every ex post facto law muft 
neceflarily be retrofpective; but every retres/pective law is not 
an ex post facto law: The former, only, aréprohibited. Evye- 
ry law that takes away, or impairs, rights vested, agreeably to 
exifting laws, is retrofpeétive, and is generally unjuft, and 


‘ may be oppreflive; and it is a good general rule, that a law 
 fhould have no retrofpect: but there are cafes in which laws 
. may juftly, and for the benefit of the community, and alfo of 


individuals, relate to a time antecedent to their commence- 
ment; 2s ftatutes of oblivion, or of parden. They are cér- 
tainly retrospective, and literally both concerning, and after, the 
facts committed. But do not confider any law ex post facto, 
within the prohibition, that mollifies the rigor of the criminal 
law; but Only thofe that ercate, or aggravate, the crime; or 
encreafe the punifament, or change the rules of evidence, for 
the purpofe of conviction. Every law that is to have an ope- 
ration before the making thereof, as to commence at 2n ante- 
cedent time; or to fave time from the ftatute of limitations ; or 
to excufe a€ts which were unlawful, and before committed, and 
the like; is retrospective. But fuch laws ‘may be proper or ne- 
ceflary, as the cafe may be. There is a great and appa- 
rent difference between making an UNLAWFUL a& LAW- 
FUL; and the making an innocent a€tion criminal, and pu- 
nifhing it as a crime. The expreffions “ ex poff facto 


laws,” are technical, they had been in ufe long before the 


Revolution, and had acquired an appropriate meaning, by Ze- 
gifators, Lawyers, and Authors. The celebrated and judicious 
Sir William Blackfione, inhis commentaries, confiders an ex 
poft facto law precifely inthe fame light I have done. His 
opinion is confirmed by his fucceflor, Mr. Wooddefon ; and by 
the author of the Federalift, who | efteem fuperior to both, for 
his extenfive and accurate knowledge of the true principles of 
Government. ¥ 

I alfo rely greatly on the definition, or explanation of Ex 
POST FACTO LAWS, as given by the Conventions of Maffa- 
chufetts, Maryland, and North Carolina; in their feveral Con- 
ftitutions, or forms of Government. 

In the declaration of rights, by the convention of ag, cn 
fetts, part tf ee 24, “ Laws made to punifh actions done be- 
fore the exiftence of fuch laws, and which have not been declared 
CRIMES by preceeding laws, are unjuft, 8c.” : 

In the declaration of rights, by the convention of Maryland, 
art. 15th, “ Retrofpeétive laws punifhing facs committed be- 
fore the exiftence of fuch laws, and by them only declared 
criminal, are oppreflive, &c.” 


In 


1798. 


In my opinion, the true diftinétion is between ex post facto ew) 





1798. 
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In the declaration of rights by the convention of North 
Carolina, art. 24th, | find the fame definition, precifely in the 
fame words, as in the Maryland conftitution. 

In the declaration of Rights by the convention of Delaware, 
art. c1th, the famedefinition was clearly intended, but isnac- 
curately exprefled; by faying “ laws punifhing offences (inftead 
of actions, or faéts) committed before the exiftence of fuch 
laws, are oppreflive, &c,” 

I am of opinion, that the fa4?, contemplated by thesprohibi- 
tion, and not to be affected by a fubjequent law, was feme fact 
to be done by a Citizen, or Subjedt. 

In 2nd Lord Raymond 1352, Raymond, Juftice, called the 
ftat..7 Geo. ft. flat. 2 par 8, about regiftering Contracts for 
South Sea Stuck, an ex poft factelaw; becaufe it affected Con- 
traé#s made before the ftatute 

Inthe prefent cafe, there is no fact done by Bullandqwife Plain- 

tiffs in Error, that is in any manner affected by the law or re- 
folution of Gonnecticut: It does not concern, or relate to, any 
act done by them. The decree of the Court of Probate of Har- 
ford (on the 2ift, March) in confequence of which Calder 
and wife claim a right to the property in queftion, was given 
before the faid law or refoiution, and in that fenfe, was affected 
and fet afide by it ; and in confequence of the lawallowing a 
hearing and the decifion in favor of the will, they have loft, 
what they would have beer entitled to, if the Law or refolution, 
and the decifion in confequence thereof, had not been made, 
The decree of the Court of probate is the only fact, on which 
the law or refolution operates. In my judgment the cafe of the 
Plaintiffs in Error, is not within the /etter of the prohibition ; 
and, for the reafons affigned, 1 am clearly of opinion, that it is 
not within the intention of the prohibition ; and if within the 
intention, but out of the letter, 1 fhould not, therefore, con- 
fider myfelf juftified to continue it within the prohibition, and 
therefore that the whole was void. 

It.was argued bytheCounfel for the plaintiffs in error, ‘that 
the Legiflature of “Connecticut had no conftitutional power to 
make the refolution (or law) in queftion, granting a new 
hearing, &c. 

Without giving an opinion, at this time, whether this Court 
has jurifdiction to decide that any law made by Congrefs, con- 
trary to the Conftitution of the United States, is void; L am 
fully fatisfied that this‘court has no jurifdictiom to determine 
that any law of any ftate eres contrary to the Conftitu- 
tion of fuch /tete, is voids Further, if this court had such ju- 
rifdiGtion, yet it does not appear to me, that the refolution (or 
Jaw) in queftion, is contrary to thé charter of Connecticut, or 
its conftitution, which is faid by counfel to be compofed of its 

charter, 
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acts of affembly; and ufages, and cuftoms. I fhould thinks that 1798. 
the courts of Connecticut are the proper tribunals ‘to di rw 








whether laws, contraty to the conft 
In the-prefent cafe they have, both in 1 
courts, determined that the Refolution (or law 
not cogtrary to either their ftate, or the federal, conttituti 

‘To fhew that the refolution was contrary to the conftitution 
of the United States, it was contended thatthe words, ex poft 

‘acto law, have a precife and accurate meaning, and | 

but one idea to profeffional men, which is, “ by matter 
fact; by fomething after the fact.” And Co. Litt. 241. 
Gon. Rem. (Old Ed.) 175 and 203. Powell-on Devifes 1 
134 were cited; and the table to ‘Coke’s Reports (by 
title 2x poft facto, was referred to. There is no doubt 
may bea tre/paffér from the beginning, by matter of 
as where an entry is given by Jaw, | 
or where the law gives a diftre/s, and the party kil 
the diftrefs. ty 

I admit, an act unlawful in the beginning may, in 
become lawful by matter of after fact, adh a 

I alfo agree, that the words “ ex poft facto” have the i 
contended for, and no other, in the cafes cited, and in all fimil 
cafes; where they are ufed unconnedéted with, and wi 
lation to, Legiflative ats, or iaws. “sil ‘ 

_ There appears to me a manifeft diftin€tion between the cafe 
where one fact relates to, and affeéts, another fact,as where an 
after fact, by cperation of law,makes a former fact, either latw- 
ful or unlawful; and the cafe where a law made after a fa& 
done, is to operate on, and to affect, fuch fact. Inthe firft eafe 
both the aéts are done by private perfons.: In the fecomd cafe 
the firft at is done by a private perfony and the: /econd act is 
doneby the /-gis/ature to aftect the firft act. Se aa 

I believe that but one inftance can be found in which a Bria 
tifh judge called a ftatute, that affected c ade before the 
ftatute, an ex poft facto law ; but the judges of Great Britain 
always confidered penal ftatutes, that created:cras r encreaf- 
ed the punifhment of them, as ¢x poft facto lawsi® om. 

If the termex poft facto law is to be conftrued to ineluide and 
to prohibit the enacting any /aw after @ fact, it will greatly re- 
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ftrict the power of the federal and ftate legiflatures; and the ~ 


re of fuch a con/fruction may not be forefeen. 


If prohibition to make no ex facto law extends te é 


alllaws made after.the fact, the two prohibitions, not to make 
any thing but gold and filver coin a tender in payment of debts ; 
and not to.pats any lawimpairing the obligation of ‘contracts, 
were improper and unneceflary. ~ 
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.. Teowas further urged, that if the prositemsioc? not extend to 


at ey prohibit the making aay law aftera fact, then all chofes.in ace 





tion; all lands. by p$hall perfonal property by bequeft, or 
pe. yh by Blegit; by execution ; by judgments, parti- 
cularly on torts ; will be unprotected from the legiflative. power 
of the fates ; rights vefted may be divefted at the-will-and 
pleafure of the ftate legiflatures; and, therefore, that the true 
Conftruction and meaning.of the-prohibition is, that the ftates 
pats: no law to deprive a citizen of any right vefted im-bim by 
éxifting laws. ;  * mi 

It is not to be prefumed, that the federal or ftate legiflatures 
will pafs laws to deprive citizens of rights vefted in them by 
exifling laws; unlefs for the benefit of the whole community ; 
and om making full {atisfaction.. The reftraint againft making 
any expo facto laws was not confidered, by the framers of 
the conftitution, as extending to prohibit the depriving a citi- 
zemeven of a vefedright to property; ox the provifion, “that 
private property fhould not be taken for PUBLIC ules without 
juft compenfation,”’ was unnecefiary. 

It feems to me, that them@ight of property, in its originy could 
only arife from compact exprefs,.or implied, and Ithink’ it 
the better opinion, that the right, 2s well as the made, or man- 
ner,cof acquiring property, andof alienating or transferring, 
inheriting, or tranfinitting it, is conferred by feciety 5) is ren 
gulated by civil inftitution, and is always f{ubject tothe rules pre- 
fcribed dy poftive lew. Wheml fay that a right is veftedGn 
a citizen, | mean, that he has the power to do certain actions, 
or tor poflefs certain things, accarding to the law of the land.» 

If any one has a right to property fuch right is a perfect and 
exclufee right ; but no one can have fuch right before he has 
acquired a better right to the property, than any other perfon 
in the world: a right, therefore, only to recover propertyecannot 
be called a perfect and exclufive right. . I cannot agree, that a 
right to property vetted jn Calder and wife, in confequence of 
the decree (of the 21ft. of March 1783) difapproving .of the 
wilh of Morrifon, the Grandfon. If the will was valid, 1/7. 
Calder could have no right, as heirefs of Morrifon, the phyfi- 
cian; butif the will was fet afide, fhe had an undoubted title. 

The refolution (or law) a/one had no manner of effect.on 
any right whatever veked in Calder and wife... The Refolu- 
tion (or law) combined with the new hearing, and the deci- 
fion, in virtue of it, took away their right to secover thi pro- 
perty in queftion. But when combined. they took away no 
right of property veited in Calderand wife; beeapie the decree 
acaingt the will (arft. Adarch 1783) did not vel in or ‘trans- 
fer any property to them. . 
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I am under a neeeffity to give a conftructiony Or explanation 


of the words, “ ex poft Yes low,” beeanfe they have not any = — 


certain meaning attached to them.” But] -will tiofgo farther 
than I feel myfelf bound to do ; and if Levérexercife thejurifdie- 
tion I will nor decide any law to be void, butin a ve nit cafes 
I am of opinion, that the decree of the Supreme Court of Er- 
rors of Connecticut beafirmed, with cofts. ©. . 
PATERSON, Pustice. The Conftitution of Connecticut is made 
up of ufages, and it appears that its Lepiflattire have, from the 
beginning, exercifed the power of granting new trials. This has 
been uniformly*the cafe till the year 1762, when this power 
was, by a legiflative a&t; imparted to the fuperior and county 
courts.” But the at does not remove or annihilate the pre-ex- 
ifting power’ of the Legiflature, in this particular ; it‘ only 
communicates to other authorities a concurrence of Gufifdic- 
tion, as to the awarding of new trials. And the fag a 
the Legiflature have, in two inftances, exercifed this power 
fince the’pafling of the law in 1762. ‘They acted in a double 
capacity, as a houfe of legiflation, with undefined authority, 
and alfo as a court of judicature in certain exigencies. “Whe- 
ther the latter arofe from the indefinite natu¥e of their legiffa—" 
tive powers, or in fome other way, it is not neceffary'to dif-’ 
cufs. From the beft information, however, which T have 
been able to collect on this fubject, it appears, that the Legif- 
lature, or géneral court of Connecticut, originally pofleffed, and 
exercifed all legiflative, executive, and judicial authority ;-and 
t, from time to time, they diftributed the two latter in fach 
nner as they thought proper; but without parting with the 
eneral fuperintending power, or the right of exercififig the 
fante, whenever they fhould judge it expedient. But!®® this 
as it may, it is fufficient for the prefent ‘to obferve, ‘that they 
have on certain occafions, excercifed jidicial authority from 
the commencement of their civil polity.’ This ufage makes 
up part of the Conftitution of Connecticut, and we are bound 
to confider it as fuch, unle(s it be inconfiftent with the Con- 
ftitution of the United States. “rue it is} that» the awardins 
of ncw trials falls properly within the province of the’ judici- 
ary; but if the Legiflature of Connecticut have been in the 
uninterrupted exercife. of this authority, in certain cafes, we 
muft, im fuch cafes, refpect'their decifions as flewing from @ 
competent jurifdiction, or conftitutional organ, ~ And theres 
fore we may, inthe prefentinttance, confider the Legifla 


of theftate, as Having acted in their cuftomary judicial capa. 


city.’ If fo, there is an-end of the queftion.” For if the pow- 
er, thus’ exereiféd, comes more properlywithin the defeription 
of a judicial than of alegiflative power; and if by ufage or the 
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1798- CGonftitution, which, in Connecticut, arefynonimous terms, 
Lar the Legiflature of that ftate aéted in both capacities; then in 


the cafe now before us, it would be fair to confider the 
awarding of a new trial, as an act emanating from the judi- 
ciary fide of the department. But as this view of the fubje& 
militates againft the Plaintiffs in error, their counfel has con- . 
tended for a reverfal of thejudgment, om the ground, that the 
awarding of a new trial, was the effect of a legiflative act, and 
that it is unconftitutional, becaufe'an ex post facto law. For the 
fake of afcertaining the meaning of thefe terms, I will confider 
the refolution of the General court of Connecticut, as the exer- 
cife of a legiflative and not a —— authority. The quef- 
tion, then, which arifes on the pleadings in this caufe, isy whe- 
ther the refolution of the Legiflature of Connecticut, be an ex 
poft facto law, within the meaning of the Cenftitution of the 
United States? 1 am of opinion, that it is not. » The words, 
—. facto, when applied to.a law, have a technical meaning, 
and, in legal phrafeology, refer to crimes, pains, and penal- 
ties. Judge Black/tone’s defcription of the terms is clear and _- 
accurate, “ There is, fays he, a ftill more unreafonable me- 
“ thod than this, Which is called making of laws, ex post facto, 
“ when after an action, indifferent in itfelf, is commi the 
“ Legiflator, then, for the firft time, declares it to-have been 
“a crime, and inflicts a punifhment upon the perfon who hag 
“committed it. Here it is impoffible, that the" party could 
“ forefee that an action, innocent when it was done, fhould 
“be afterwards converted to guilt by a fubfequent law; h 
“ had, therefore, no caufe to abftain from it; and all puni 

“ ment for not abftaining, muft, of confequence, be cruel and 
“unjult.” 1 Bl. Com. 46. Here the meaning, annexed to 
the terms ex post focto laws, unqueftionably refers to crimes, 
and nothing elfe. The hiftoric page abundantly evinces, that 
the power of pafling fuch laws fhould be withheld from legif- 
lators; as itis a dangerous inftrument in the hands of bold, 
unprincipled, afpiring, and party men, and has been two often 
ufed to effect the moft deteftable purpofes. ars 

On infpecting fach of our ftate Conftitutions, as take no- 
tice of laws made ex past facto, we fhall find, that they ate un- 
derftood in the fame fenfes- ’ 

The Conktitution of Maffachufetts, article 24th of the Decla- 
ration of rights : 

“Laws made to punifh-for actions done before the exiftence 
of fuch laws, and which have not been declared crimes by pre- 
ceding laws, are unjuft, oppreffive, and inconfiftent with the 
fundamental Srikcipies of a free government.” 

The Conftitution of Delaware, article rth af the Decla- 


ration of Rights ; 
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* That retrofpective laws punifhing offences committed be 1798. 
fore the exiftence of fuch laws, are oppreffive and unjuft, and ~\— 


ought not to be made,” 

The Conftitution of Maryland, article 15th of the Declara- 
tion of Rights : : , 

“ That retrofpective laws, punithing fats committed before 
the exiftence of fuch laws, ad by them only declared crimi- 
nal, are oppreffive, unjuft, and incompatibie with liberty ; 
wherefore no ex post facto lew ought to be made.” $- 

The Conftitution of North Carolina, article 24th of the De- 
claration of Rights : 

“ That retrofpective laws, punifhing facts committed before 
the exiftence of fuch laws, and by them only.declared criminal, 
are oppreflive, unjuft, and incompatible with liberty 5 where- 
fore no ex poff facto law ought to be made. ”” oe 

From the above paflages it appears, that.ex pof facto. laws 
have an appropriate fignification; they extend to penal fta- 
tutes, and no further; they are reftricted in legal eftimation to 


’ the creation, and, perhaps, enhancement of crimes, pains and 


‘penalties. The enhancement of a crime, or penalty, feems to 
come within the fame mifchief as the creation of a crime-or 
penalty; and therefore they may be claffed together. 
. Again, the words of the Conftitution of the United Siates 
~are, “ That no State fhall pafs any bill of attainder, ex pof 


§* facto law, or law impairing the obligation of contraets.”’ 


Article 1ft, fection fo. q 
@ Where is the neceffity or ufe of the latter words, ifadaw 
Simpairing the obligation of contracts, be comprehendedewithin 
the terms ¢x post facto law? It is obvious from thefpecifi- 
cation of contracts in the laft member of the claufesithat .the 
framers of the Conftitution, did not underftand or ufe the words 
in the fenfe contended for on the part /of the Plaintiffs in Er- 
ror. They underftood and ufed the words in their known and 
appropriate fignification, as referring to, crimes, pains, and pe- 
nalties, and no further. The arrangement of .the diftincé 
members of this fection, neceflarily points to this meaning. 
Thad an ardent defire to have extended the provifien ‘in _ 
the Conftitution to retrofpective Jaws in | gv -. There. is 
neither policy nor fafety in fuch laws 5 and, therefore, 1 have 
‘always had>a ftrong averfion againft them. It may, in general, 
be truly obferved of ,retrofpective laws of every. defcription, 
that they neither accord with found legiflationy nor the fi | 
mental principles of the focial compact. But on full confider- 
ations Lam convinced, that ex post facto laws muft be limited 
in the manner already exprefled ; they muft betaken im their 
technical, which is alfo their common-and general, acceptation, 
and are net to be underftood in their literal fenfe. - 
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‘TREDELL, Fnftice. Though I concur insthe general refule. 


Lay~ of the opinions, which have been delivered, T cannot entirely 





adopt the reafons that are affigned upon the occzfion. * 

From the beft information to be collected, relative’to the 
Conftitution of Conneéticut, it appears, that-the Legiflature of 
that State has been in: the. uniform, uninterrupted, habit of 
exercifing a genera] fuperintend:ng power over its courts of 
law, by granting new trials. It may, indeed, appear ftrange 
to fome of us, that in any form, there fhould exift'a power to 
grant, with refpect to fuits depending or adjudged, new rights 
of trial, new privileges of proceeding, not previoufly recog- 
nized and regulated by pofitive inftitutions ; but fuch is the 
eftablithed ufage of Conneéticut, andit is obvioufly confiftent 
with the general fuperintending authority of ber wry 
Nor is it altogether without fome fanction for a Legiflature to 
act asa court of juftice.In England, we know, that one branch 
of the Parliament, the houfe of Lords, not only exerci‘es a 
judicial power in cafes of impeachment; and for the®trial of 
its own members, but as the court of dernier refort, takes 
cognizance of many fuits at law, and» im+equity: And-that 
in conftruction of law, the jurifdiction there exercifed is by the 
King in full Parliament; which fhews that, in its origin, the 
caufes were probably heard before the whole Parliament. When 
Connecticut was fettled, the right of empowering her Legifla- , 
ture to fuperintend the Courts of Juftice, was, 1 prefume, early » 
affumed ; and its expediency, as applied to the local circumftan-' 
ces and municipal policy of ‘the State, is fanctioned by a lon 
and. uniform practice, The power, however, is judicial in ae 
nature; and whenever itis exercifed, as in the prefent inftance; 
it is an@xercife of judicial, not of Icgiflative, authority. 

Bur, let us, for a moment, fuppofe, that the refolution, 
granting a new trial, wasa Jegiflativé act, it will by no means 
tollow, that it is an aét affeéted by the conftitutional prohibj- 
tion, that “ no State thall pals any ¢x po? facto law.” Twill 
endeavour to ftate the general principles, which influence me, 
on this point, fuccin@tlyandielearly, though I have not had an 
opportunity to reducemy opinién to writing. MY 

If, then, a government, compofed of Legiflative, Execu- 
tive and Judicial departments, were eftablifhed, by a Coniti- 
tution, which impofed no dimits on the leg flative power, the 
eonfequence would inevitably be, that whatever the legiflative 
power chofe toenact, nse be lawfully ena&ted, and the ju- 
diciak power could never interpofe to pronounce it void. git is 
true, that fome fpeculative jurifts have held, that a legiflative 
aét againft naturabjuftice muft, initfelf, be void; but I can- 
not think that, under fuch a government, any Court of Juftice 
would Loffefs a power todeclareitfo. Sir illiam Black/ftone, 
having put the ftrong cafe of an act of Parliament, Pb 
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authorife.a man to try. his own caufe, explicitly adds, «that 


even in that cafe, * there is no court that has-power todefeat Uns 


the intent of the Legiflature, when couched in fuch evident 
and exprefs words, as icave no doubt whether it was the intent 
of the Legiflature, or no.” 1 Bl. Com. 91. ; 

In order, therefore, to guard again{t fo great an evil, it has 
been the policy of all. the American ftates, which have, individu- 
ally, framed their ftate conftitutions finee the revolution,and of 
the people of the United States, when they framed the Federal 
Conftitution, to define with precifion the objects of@he legifla- 
tive power, and to reftrain its exercife within marked and fettled, 
boundaries. If any actof Congrefs, or of the Legiflature ofa 
ftate, violates thofe.conftitutional provifions, it is unqueftion- 
ably void; though, I admit; that as the authority to declate it 

. void is ef a delicate and awful nature, the Court will never 
refort to that authority, but in a clear and urgent cafe. .If, on 
the other hand, the Legiflature of the Unién, or the Legifla- 
ture of any member of the Union, fhall pafs a law,. within the 
general {cope of their conititutional power, the Court cannot 
pronounce it tobe void, merely becaufe it is, in their judgment, 
contrary to the principles of natural juftice. . The ideas of na- 
tural juftice are regulated by no fixed ftandard: the ableft and 
the pureft men have differed upon the fubjec ; and all that 
the Court could properly fay, in {uch an event, would be, thae 
the Legiflature (pofleffed of an equal right, of opinion) bad 
pales an act which, in the opinion of the judges, was incon-' 

ftent with the ab{ti.<t principles of natural juftice.. Thereare 
then but two lights, in which the fubje& can be viewed: ft. 
If the Legiflature purfue the authority delegated to them, itheir 
acts are valid. 2d. If they tranfgrefs the boundariesiof that 
autherity, their acts are invalid. In the former cafe, they ex= 
ercife the difcretion veftedin them by the people, to whom alone 
they are refponfible for the faithful difcharge of. their truft.: 
but in the latter cafe, they violate a fundamental law, which 
muft be our guide, whencver we are called upon as judges to. 
determine the validity of a legiflative aét. 

Still, however, in the prefent inftance, the actor refolution 
of the Legiflature of Conneéiicut, cannot be regarded as amex 
poft facie law; for, the true conftruction of the prohibition ex- 
tends to criminal, not to civil, cafes. It is only in criminal ca~ 
fes, indeed, in which the danger to be guarded againft, is great- 
ly to. be apprehended. ‘The hiftory.of every country.in Aus 
rope will furnith flagrant inftances of tyranny exercifed under 
the pretext of;penal difpenfations. Rival factions, in their ef- 
forts to crufh each other, have fuperfeded all the forms, and fup- 
preffed all the fentiments, of juftice; while attainders, on the 
principle of retaliatign and profcription, have marked all the: 

viciffitudes 
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of power is simfortunately too alluring for human virtue; andy 
dhesehobee the framers of ebe American itutions have wifer 
ly denied to the refpeétive Legiflacures, Federal as well as State, 
the pofleffion of the .power itfelf: They thall not pafs any ex 
poft fac%o \aw; or, in other words, they fhall not infli@ a pu- 
nifhment for any act, which.was innocent at the time aioe 
committed ; nor increafe the degree of punifhment. previ 
denounced for any fpecific offence, . “ 
The policy, the reafon and hamanity, of the prohibition, do 
not, I repeat, extend to civil cafes, to cafes that merely affect 
the private property of citizens. Some of the moft 
and important aéts of Legiflation are,.on the contrary, founded 
upott the principle, that private rights muft yield to_publi¢ exi- 
gences. Highways are run through private grounds. _ For- 
tiftcations, Light-houfes, and other public edifices, are necef- 
farilly fometimes bitilt upon the foil owned by individuals. In 
fuch, and fimilar cafes, if the owners fhould refufe voluntarily 
to accommodate the public, they muft be conftrained, as far as 
the public neceffities require; and juftice is done, by al- 
lowing them a reafonable equivalent. Without the poffeffion 
of this power the operations of Government would oftem be 
obftructed, and fociety itfelf-would be endangered. It is.not 
fuficient to urge, that the power miay be abufed, for, fuch is the 
nature of all power,~-fuch is the tendency of every human 
inftitution : and, it might as fairly be faid, that the power of 
taxation, which is only circumfcribed by the difcretion of the 
Body, jt: which it is vefted, ought not to be granted, becaufe 
the Legiflature, difregarding its true objects, might, for vifiona- 
ry and ufelefs projects, impofe a tax to the amount of nineteen 
fhillings in the pound. Wemiuft be content to limit power 
where we can, and where we Cannot/confiftently with its ufe, 
we muft be content torepofe a,falutary confidence, Itisour | 
confolation that there never exifted a Government, in ancientor — 
modern times, more free from danger in this refpect, than the 
Governments of America. ie 
Upon the whole, though there cannot be a cafe, in whichan 
«x poft faéte law in criminal matters is requifite, or juftifiable 


(for Providence never can intend to promote the rity 
of = country by bad means) yet, in the prefent i the 
objection doesnot arife : Becaufe, rft. if the aét of the Legifla- 


ture of Connecticut wasajudicial act, it is not within the words 
of the Conftitution ; and 2d. even if it was a legiflative’ act, 
it is not within the meaning of the prohibition. 

Cusninc, Fuffice. The cafe appears to: me to be clear of 
all dificulty, taken either way. _ If the aét is a judicial a&t, it ~ 
#8 not touched by the Federal Conftitution : and, if itis a legit 
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légiflative 2ét, itis maintained and juftified by the ancient and 
Uniform prachicé of the ftate of ConneGicit. ath: 


Juboment affirmed: 








WILson verfus DANIEL 


turn of the record, it appeared, that the Diftriét Judge 
d endorfed the following fiat on the petition and aflignment 
of errors, prefented by the Plaintiff in error: “ Let a writ of 
“ error and Juperfedeasgiffue agreeably to the prayer of the pé- 
“ tition, on the petitioner’s entering into bond with fecurity 
“in the penalty of 3,600 dollars, conditioned zs ufual in fuch 
“cafe. Cyrus GRriFFin.” <A writ of érror accogdingly 
iffued; but, it would feem, that only a copy of the writ was 
trinfmitted .with the record, (to which the feal of the Circuit 
Cou:t was affixed, though the writ itfelf was not faid to be 
under the feal of the Ceurt) and the copy was figned by 
“ William™ Mar frail, clerk,” who added in the margin the 
following memorandum, ‘in his own hand. writing, not fub- 
feribed by the Judue: “ Allowed by Cjrus Griffin, Efq. Judge 
of the Middle Circuit in the Virginia Diftri&.” The ori- 
ginal citation to the defendant in error was, likewife, omitted, 
and only a copy accompanied the record, with an affidavit fub- 
joined, that the. deponent, “ did on the agth of Sept. 1796, 
“ deliver to Thomas Daniel within named, a citation whereof 
% the above is a true copy.” There was fty Certificate of the 
Judge, or clerk of the court, that the record was returned in 
obedience to the writ, though at the end of the paper, pur- 
porting tobe the record, the clerk fubjoined the following mi- 
nute: “Copy. | Tefts, William Mar pall, clerk.” 


| Oar from the Circuit Court of Virginia. | On the re- 
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Caszs- ruled -and.adjudged imthe 
In February term 1797, ‘E. Tilghman, for the Defendant in 


Wn error, objected to the rewrn of the writ, that it was not faid 





to be iffued under the feal of the court; that the feal affixed to 
the record was not ftated to have been affixed by order of the 
court; that the original. writ was not tranfmitted; that the 
paper purporting to be a citation, being a mere copy, did not 
appear from the fignature, or any other proof, to have been fign- 
ed by the Judge, which the a& of Congrefsexprefsly requires ; 
1 Vol. f. 22. p. 62. and that there was not even any certificate 
Of ‘the clerk of the court, that the entire record bad been an- 
nexed and tranfmitted with the copy of the writ of error. 

Lee (the Attorney General,) and IJngerfoll, anfwered, that 
the Diftri& Judge had, in effet, ailowed the writ of error, by 
dire€ting it to iffue, when fecurity was given; that the feal 
being aétually aifixed, it was unneceffary to ftate that the writ 
Was under the feal ofthe court; thatthe feal implies and authen- 
ticates the faét, that the citation had been figned; as well as the 
writ of error allowed, by the Judge; and that the clerk havin 
afferted that the proceedings tranfmitted were a copy, it nf 
bé prefumed to be an entire copy of the record, unlefs diminu- 
tion is alledzed. 

But THE COURT were clearly of opinion; that the verifica~ 
tion of the record was defe&tive; and that they could not, con- 
fiftently with the judicial a&, difpenfe with a return of the o- 
figinal citation, fubfcribed by the Judge himfelf. . 

The caufe was, then, continued, upon an agreement be- 
tween the countel, that the Defendant in error might either ar- 
gue it "upon the record, in its prefent ftate; or alledge in di- 
minution of the record, and iflue a certiorari. "The latter 
mode was adopted;..and the diminution alledged was, that 
“ there is not certified the judgment of the faid Circuit Court, 
rendered on infpeétion of the record of a Diftrict Court, of the 
Commonwealth of Virginia, held ‘in.the town of Dumfries, 
awarding to the faid Thomas Daniel his cofts againft Fohn 
Hollingfworth, William Merle and William Miller, on the 
difmiffion of a certain attachment by them againft him fued 
forth, which record of the faid Diftri&t Court, is ftated in the 
declaration of the faid Thomas Danie], filed in the faid Circuit 
Court, and is again ftated in the replication of the faid Thomas 
Daniel, in the faid Circuit Court, with an averment, that he 
was ready to verify the fame, by a tranfcript thereof, certified 
under the hand of a proper officer; to which faid replication, 
the faid William Wilfon, in the faid Circuit Court, rejoined, 
that there was no fuch record.” The clerk of the Circuit, Court 
returned the certiorari, with a certificate indorfed, “ that there 
“ js not remaining on the rolls and records, the judgment.of ie 
* fai 
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# faid Cireuit Court, 6n the infpection of thetranfeript of the 
* record of the Diftri€t Court of Dumfries, awarding the faid 
“ Thomas Daniel, his. cofts againtt Fobm . Hollingworth and 
« others, on the difmiffion of a certain attachment againft him 
“ by them profecuted; nor did the faid Circuit Court everen- 
“ ter up their judgment thereon.” 

‘The circumftances, which now became material on the re- 
cord, were as follow: It appeared by the declaration, that an 
action of debt was brought‘in the Citcuit Court, by Thomas 
Daniel, a Britifh fabje&, againtt William Wilfon and others, 
upon a bond dated the rrth of Ostober 1791, for the penil 
fum of {.60,000; that the bond had been taken, as an indem- 
nity, from the Defendants below, in an atrachment brought. by 
them againft the Plaintiff ina State Court; and that the at- 
tachment was difmiffed by the Court, and the Plaintiffs ad- 
judged to pay the cofts. The prefent Plaintiff laid his dam- 
azes, in confequence of the attachment, at fy. 207000: 

The fole Defendant below, William Wilfon, (the other De- 
fendants being dead, or not being arrefted on the procefs) 
pleaded, 1. performance of the condition of the Bond ; 2. that 
no cofts had been awarded to the Plaintiff below, in the attach- 
ment fuit, nor had any damages been recovered by him againft 
the parties, for fuing out the attachment. 

The Plaintiff below replied—1. That the Defendant had 
not performed the condition of the Bond.—2. That the Court: 
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did award cofts in the attachment fuit to the Plaintiff below, 


which he was ready to verify by a tranfcript of the records And 
3. The Plaintiff demurred to fo much of the Defendant's plea, 
as refpects Damages. ok 

The Defendant below rejoined, 1. As to the judgment for 
cofts in the attachment fuit, mu/ tie] record. And, 2. as to 
the replication upon the queftion of damages, joinder in de- 
murrer. ; 

‘The Record then proceeds: “ The parties by their Attor- 
“ nies, being fully heard, it feems to the Court that the fiid 
“ fecond plea of the Defendant, and the matter therein contain- 
ed, are not fufficient in law to bar the Plaintiff from having 
“ and maintaining his action againft the faid Defendant :-—~ 
“ Therefore, it is confidered, that judgment be entered for 
“ the Plaintiff on his demurrer to that plea.” 

“ And at another day, to, wit, &c. caine the parties, &c. 
“ And thereupon alfo came a Jury, &c. And now, &c. the 
« Jury aforefaid returned into Court, and brought in their 
“ verdict in thefe words:—“ We of the Jury find for the 
¢ Plaintiff the Debt in the Detlaration mentioned to be dif- 
. charged by the payment of 1800 Dollars damages.” 

) “ Therefore 
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“ Therefore, it is confidered by the Court, that the Plaintiff 
“ recover againft the Defendant £69,000 of the value of 
* 200,000 Dollars, his debt aforetaid, and his cofts by him 
“ about his fuit in this behalf expended. And the faid De- 
“ fendant in mercy, &c. But the Judgment is to be difchare- 
“ ed by the payment of the faid 1802 Dollars and the cofts,” 

At the prefent Term, as well as in F eines Term 1797, 

two queftions were made and argued, independent of the ob- 
jection to the form of jfluing and returning the Writ of 
Te or 1. Whether the judgment below was fo defective, 
that a Writ of Error gould not lie on it, inafmuch as no judg- 
ment was given upon the plea of mul tiel record. 2. Whether 
the Supreme Court had jurifdiction of the Caufe, inafmuch as 
the real and eperative jusgwan of the Circuit Court was only 
for 1800 Dollars; and the Judicial A& provides, that there 
fhal! be no removal of a civil a€tion from the Circuit Court 
into the Supreme Court, u..l-fs the matter in difpute exceeds 
the fam or value of 2000 Dollars. 1 Vol. fec. 22, p. 62. 
On the firft point no opiiuon was given by the Court at the 
former argument; but, on the fecond point, Cuast, PATER- 
son, and CusHinG, Fuffices, concurred in confidering the 
judgment as a judgment at common law, for the penalty of the 
Bond, and, therefore, that the Court had jurifdiQion: WyLsoNn 
Fufice, diflented; and lrepELL Fuffice, (who had prefid- 
ed in the Circuit Court) declined taking apart in the decifion. 
‘The fecond point was, however, re-argued, at the inftance of 
E. Tilghman, who was anfwered by Lee and Mest 4 ; and the 
Opinidn of the Court ws given to the following effeet. 
_ Etswortn, Chief Fuftice. “There have beem two excep- 
tionstaken tothe record inthe prefent cafe: 1. “Phat the judg- 
mentof the inferior Court is fo defective, that a Writ of Error 
will not lie uponit. It is evident, however, that the judgment is 
not merely interlocutory; butis in its nature final, and goes to 
the whole merits of the cafe. Though imperfect and informal, 
it is a judgment on which an execution could iffue ;° and as 
the Defendant below might be thus injured by it, we are una- 
nimoufly of opinion, that he is entitled toa Writ of Error, 

2. The fecond exception is, that the judgment is not fora 
fum of fufficient magnitude to give jurifdiction to this Court. 
On this exception there exifts a divertity of fentiment, but it is 
the prevailing opinion, that we are not to regard the verdict, 
or judgment, as the rule for afcertaining the value of the matter 
in difpute bctween the parties. By the judicial Statute, it is 
provided that certain decifions of the Circuit Courts, in certain 

cafes, 


* See 2 Dall. 358, Cafes temp. Hard.» 
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cafes, may be reverfed on a Writ of Error in the Supreme 
Court ; but it is declared that the matter in difpute muft exceed 
the fum or value of 2000 Dollars. To afcertain, then, the 
matter in difpute, we muft recur to the foundation of the ori- 
ginal controverfy—-to the matter in dipute when the aétion 
was inftituted, The defcriptive words of the law point em- 
phatically to this criterion ; and in common underftanding the 
thing demanded (as in the prefent inftance the penalty of a 
Bond) and-not the*thing found, confticutes the matter in dif- 
pute between the parties. 

The conftruétion, .which is thus given, not only comports 
with every word in the law, but enables us to avoid an incon- 
venience, which would otherwife affect the impartia] admini- 
{tration of juftice. For, if the fum, or value, found by a ver- 
diét, was confidered as the rule to afcertain the magnitude of 
the matter in difpute, then, whenever lefs than 2000 dollars 
was found, a Defendant could have no relief againft the moft 
erroneous and injurious judgment, though the Plaintiff would 
havea right toa Ssiiscieah and revifion of the caufe, his demand 
(which is alone to govern him) being for more than 2000 dol- 
lars. It is not to be prefumed that the Legiflature intended to 
give any party fuch an advantage over his antagonift; and it 
ought to be avoided, as it may be avoided, by the fair and rea- 
fonable interpretation, which has been pronounced. 

IREDELL, Fuftice. 1 differ from the opinion, which is en- 


tertained by a majority of the Court on the fecond exception 5” 


though, if the merits of the caufe had been involved, I fhould 
have declined exprefling my fentiments, As, however, the 
queftion is a general queftion of conftruétion, and is of 
great importance, I think it a duty, briefly, to affign the rea- 
fois of my diffent, 

The true’ motive for. introducing the provifion, which is 
under’confideration, into the judicial a€t, is evident. When 
the Legiflature allowed a Writ of Error to the Supreme Court, 
it was confidered, that the Court was held permanently at the 
feat of the National Government, remote from marty parts of 
the Union ; and that it would be inconvenient and oppreflive 
to bring fuitors hither for objets of {mall importance. Hence, 
it was. provided, that unlefs i matter in difpute exceeded the 
fum, or value, of 20Co0 dollars, a Writ of Error fhould not be 
iffued.’ But the matter in difpute here meant, is the matter in 
difpute on the Writ of Error. In the original fuit, indeed, I 
agree, that the demand of the party furnifhes the rule of valua- 
tion; but the Writ of Error is of the nature of a new fuit ; and 
whatever may have been formerly the queftion on the merits, 
if we think the Plaintiff is not entitled to recover more _ 
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1800 dollars, the Court has not jurifdiction of a caufe,of fuch 
value, and cannot, of courfe, pronounce a judgment.in it, 

At common law, indeed, the penalty of the bond-was alone 
regarded ; and though, in a cafe like the prefent, oily .one 
fhilling damages fhould be given by the Jury, the judgment at 
common law would be rendered for the whole penalty; fo that 
the fuffering party would be obliged to refort to a Court of 
Equity for relief. The Legiflature, however, has deemed jit 
expedient to guard againft the mifchief,* amd, at the fame time, 
to prevent a circuity of aétion, by impowering the common 
law Courts to render judgmeat, in caufes brought to recover 
the forfeiture annexed to any articles of agreement, covenant, 
bond, or other fpecialty, for fo.much as is due, according to 
equity. From the time of paffing the aét, the Plaintiff can 
recoverno more under the penalty of the band, than the damages 
affeffed, or adjudged ; and if a Comite of commen law is thus 
empowered to regard the matter in difpute, independent of the 
ftri& common law forfeiture of the penalty, this ought to be 
deemed, to every legal intent, the proper mode of fettling-and 
afcertaining the value, or amount, to which the words of the 
law fhall be applied, in the cafe of a Writ of Error. ' 

The objection, which feemed, principally, to operate againft 
this doétrine, in the mind of the Court, as well as of the Bar, 
was its tendency to entitle one party to a Writ of Error, and 
to exclude the other: but the objection cannot arife in this 
cafe,as both parties would be alike eftopped by the infufficiency, 
of the fum. A new law, however, of a fcope fo extenfive, 
cahinot be expected to provide for every poffible cafe; and it is 
no reafon why a plain provifion fhould not operate,that another 
provifion may be neceffary to avoid an inconvenience, or to 
eftablifh equality between the parties. b 3 | 

I muft, Redibrs: repeat my opinion, that although the Plain- 
tiff’s demand is to be regarded in the original actions. yet, that 
the fum actually rendered by the Judgment, is to, furnith) the 
rule for fixing the matter in difpute upon a Writ of Error. 
And the fum actually rendered, being lefs than 2000. dollars, 
the Court cannot, I think, exercife a jurifdiction in the pre- 
fent caufe. 

CHASE, J afice On the firft exception to this record, there 
is no diverfity of opinion; and I, alfo, agree with the majo- 
rity of the Court in the decifion upon the fecond exception, 
though for reafons different fromthofe that have been affigned. 

This is a queftion of jurifdiction ; and the law vefts the 
jurifdiétion, if the matter in difpute between the parties exceeds 
the fum, or value, of 2000 dollars. Whenever the objection 
arifes on the amount of the matter in difpute, it is not, in my, 
opinion. 
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opinion, to be fettled here, By what) appears.on the Writ of 
Error, butiit is to be fettled in the inferior Court, according to 
the circumftances appearing there, in each particular cafe. 
There is no common, uniform, rule that can be applied to the 
fubje&... I do not think, that the demand of the Plaintiff 
ought to be made the fole criterion; ‘for, then, every Plain- 
tiff might entitle himfelf, in every cafe, toa Writ of Error, by 
laying his. damages proportionally high: and I think that the 
amount irendered bythe judgment would be found, in the far 
greater number of cafes, to be the true rule. It muft be‘ac- 
knowleédged, however, that in actions of tort, or trefpafs, from 
the nature of the fuits, the damages laid in the declaration, af- 
ford the only practicable teft of the value of the ort 
»Enquiring, therefore, what was in difpute in the prefent cafe, 


we find, that the aétion was brought on a bond, with a condi- * 


tion for performing two acts, and the non-performance of both 
acts conftitutes the breachaffigned. The record is diftorted by 


great irregularities; but every part of the pleadings, verdidt, _ 


and judgment, that is not conformable to the common law, I 
reject as not belonging to the cafe, which is neither founded on 
the ftatute of 8 & go WY. 3. ¢. 10. nor on the act of the Affembly 
of Virginia. Confidered, therefore, as anaétion at commoh law, 
the penalty is forfeited on the non-performance of either of the 
acts, which are the fubjeé of the condition. The judgment of 
the Court is rendered for that penalty; and though it is ftated, 
that the judgment fhall be difcharged, on payment of a fmaller 
fum, fuch a ftipulation is inconfiftent with the nature of a com- 
mon lai j nt; it muft de treated as mere furplufage; and 
in this view Of the cafe, I am of opinion that the Courthas ju- 
rifdiction. 

Ersworts, Chief Fuftice. 1 will repeat and explain one 
expreflion, which was ufed in delivering the opinion of the 
Court, and which feems to have been mifunderftood. 

It was not intended to fay, that on every fuch queftion of ju- 
rifdiction, the demand of the Plaintiff is alone to be regarded ; 
but that the value of the thing put in demand furnifhed the rule. 
The nature of the cafe muft certainly guide the judgment of 
the Court; and whenever the law makes a rule, that rule muft 
be purfued. Thus, in an action of debt on a bond for £ 100, the 
principal and intereft are put in demand, and the Plaintiff can 
recover no more, though he may lay his damages at £10,000. 
The form of the aétion, therefore, gives in that cafe the legal 
rule. But in an aétion of trefpafs, or affault and battery, where 
the law prefcribés no limitation as to the amount to be recover- 
ed, and the Plaintiff hasa right to eftimate his damages at any 
fum, the damage ftated in the declaration is the thing put in 
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demand, and prefents the only criterion, to which, from the na- 
ture of the action, we can. refort in fetthing the queftion of ju- 
rifdigtion. : ae eas 
The propofition then is fimply this: Wherethe law gives no 
rule, the demand of the Plaintiff muft furnifh one ; but where 
the law gives the rule, the legal caufe of aétion; and not the 
Plaintiff’s demand; muft be regarded: 
The objections over-ruled, and. 
JUDGMENT affirmed.* 


* Befides the exceptions above ftated, feveral.errors were affigned, 
which had been argued ata former term, in the abfence of the Chief Jaf- 
tice. The Court, after deciding the queftion of jurifdicion, called on 
the Couufel to proceed in the afgument on thofe errors ; but 2. Tilghman, 
obferved, that the Courthad beenfo evideutly againg him, thathe woule 


not prefs the fubject further. 
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Orr opening of the Court acommiffion, dated the 2oth 


| of . December 1798, was read, inting BusHrop. 
WASHINGTON, one of the aflociare Ju of the Supreme 


Court of the United States, and he “was qualified according 
to law* “4 


v 


Dewnurst verfus COULTHARD. 

HE following ftatement of a.cafe was prefented by E, 
Tilghman to the Court, at the inftance of the attornies 
for both the’ parties, in the fuit in the Circuit Court of the 
New-York Ditti&, with a requeft, that it might be confider- 
ed and decided. . er * os ne / 
. © This was an action commenced by Ifaac Coulthard, againft 
my Dewburft in the Supreme Court of- the State of New= 

ork, and was removed by petition to the Circuit Court of the 
United States for the New-York Diftri&, agreeably to. the ack 
of Congrefs in fuch cafe made and provided, by the Defendant, 
he.being a:citizen of the ftate of Pennfyluania. © . 
. © The Plaintiff’s a€tion is profécuted againft the above de- 
fendant, as the indorfer of a foreign bill of exchange drawn by 
G.B. Ewart of the city and ftate of New-York, on Thomas 
Barnes of Baldork near London, dated the tenth day of Fanuary 
one thoufand feven hundred and ninety-two. 

“ On the part of the Defendant, it is admitted that at the time 
of the making and indorfing faid bill, the faid Fobn Dewhurft 
was 4 citizen of, and refident in, the city and ftate of New-York, 
Gegg and 


.™* The apointment of Mr. Wasuitncton was in the room of Mr. Suflicg 
Witson deceafed. Mr. Jufice Cuase, was prevented by indifpofitien 
rom attending the Court during the whole of the perient term. 
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17° and that he duly received notice of the proteft of the faid bill, 
Ley~ for non-acceptance and non-payment. . 





“ That on or about the twenty-fifth day of A/ay one thoufand 
feven hundred and ninety-two, the Defendant removed to the 
city of Philadelphia, in the ftate of Pennfylvania, where he 
has refided fince that period. That fhortly after his removal 
to Philadelphia, viz, on or about the feventh day of Fune, one 
thoufand feven hundred and ninety-two, a commiffion of bank- 
ruptey was awarded and iffued forth againft him, in purfuance 
of two certain aéts or ftatutes.of the faid ftate of Pennfylvania, 
the one entitled “ An aét for the regulation of bankruptcy ;” 
the other entitled, “An a€t to amend an aét entitled, an aé& for 
“the regulation of bankruptcy :’” And in purfuance of which faid _ 
ftatutes the Defendant did actually deliver, affign and transfer, 
to the commiffioners appointed under the faid commiffion, the 
whole of his effects, as well in the ftate of Pennfylvania as elfe- 
where, which confifted principally of credits due’ to the faid 
Defendant, im the State of New-York. It is further admitted, 
that the faid ‘fohbn Dewburft in all = complied with the 
{aid ftatutes of bankruptey before referred to, and that on the 
eleventh of Auguff, one thoufand feven hundred and ninety~ 
two; he obtained a certificate of bankruptcy duly executed. . 

“Upon the above ft:te of the cafe, it isfubmitted to the Su- 
premne Court of thé United States, to determine, whether the’ 
certificate iffued under the laws of Pennfylvania, operates a8 a 
difchargeé of the faid debt, notwithftanding its being contraéted 
in.another ftate; where there was no bankrupt Jaws, and while 
the Defendant was-refident in the faid ftate of New-York. If 
the court fhould be of opinion that it does, it is agreed that 
judgment be enteréd for the Defendant; otherwife for the 


Plaintiff, for eleven hitndred and twenty dollats damages; and 


fix cents cofts.”* ; 

[HE CovRT; on the enfling morning; retutned the 
ftate of the cafe, declaring, that'they could not take cognizance 
of any {uit or controverfy, which was not browclit before them, 
by the regular procefs of the law. 

Motion refufeds 


See ee 
Ex parte HALLOWELL. 
A AUR. Hallowell had been admitted, originally, as an Attot- 


‘ney Of this courts but now Lewis moved; that his 
name 
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- name fhould be taken from the roll of attornies, and placed'om 179. 
the lift of counfellors,, nN 


THE Court direéted the transfer to. be. madex and, Mr. 
Hallewedi was qualificd, de novo, as counfellor, 


Fowex et al, vs. Linpsey, er ak 


FoQwLer etal. vs. Mather. 


RULE had been originally obtained in thefe: aétions 


“\ (which were depending in the Circuit Court: for the 
iftrict of Comneicut,) at the inftance of the Defendants, re-. 
quiring the Plaintiff to fhew caufe, why a Ventre fhould:not 


be awarded. to fummon a. Jury from fome Diftri&, other than) 


that of Connedicusor New- York ; but. it was changed, by con. 
fent, into a rule tofhew caufe why the actions. fhould: not be: 
removed by Gertferari into the Supreme Court,-as eB 
belonging to that jurifdi@ion. On thewing caufe, it appeared, 
that faite, in the nature of Ejeétments, had been inftituted in 
the Circuit Court for the Diftri& of Conneicuty to, fecover a 
traét of. land, being part of the Conneficut. Gore which thot: 
ftate had granted.to Andrew Ward and Jeremiah Hafley, and 
by whom it had. been conveyed to the Plaintiffs... The De. 
fendants pleaded that they were inhabitants of the State of 
New-York , that the premifes, for which the fuits were brought, 
lay in the County of Steuben, in. the ftate of New-York; and 
that the Circuit Court for the Dittci& of New-Xork, or the 
Courts of the State, and novother Court, could take cognizance 
of the aétions. ‘The Plaintiffs replied, that the premifes Jay in, 
the State of Comnedficut:; and, iffue being joined, a venire was, 
awarded. On the return, however, the Diclendants challenged. 
the array, becaufe the Marfhall of the Diftriét of, Conmedicyt, 
a refident and citizen ot that State, had arrayed the Jury. by. 
his deputy, who was, alfo, acitizen of Conneficut, and.intereft- 
ed as a purchafer, or claimant, in the Connediicut Gore, under 
the fame title as the Plaintiffs. The Plaintiffsprayed oyer of. 
the record and return, averred that the’deputy Marfhall was. 
not interefted. in.the queftion in ifitz, and demurred tothe 
challenge for being double, and contrary tothe record, whichdoes 
not fhew that the Jury was returned by the deputy Marfhall. The. 
Defendants joined in demurrer. [he Court. over-ruled the 
challenge, as it refpected the general intereft of the Marfhall 
and his deputy, owing to their being citizens of Connefticut ; 
ut allowed it, and quafhed the array, on account of the par- 

ticules, 
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ticular intereft of the deputy, he being interefted in the 
tia tof land, under colour of ,the fame title as the’ Plintiffs, 
The ameridéd rule was argued, hy Lewis and Hoffman (the 
Attorney-General of New-York,) in favor of its being made 
abfolute, and by Killboufe ot Conneticut againft it, on the 
oN whether the fuits ought to be confidered as virtually 
cpending between the Seates of Connecticut and New-York? 
And the following opinions were delivered by the Court, THR 
CurerF Justice, however, declining, om aceount of the in- 
tereft of Conneéticut, to take any part in the decifion, and 
Cuase, and InepELL, Fuffices, being abfent on account of 
indifpofition. ~~ a ase , es 
‘WASHINGTON, Fuffice. The firft queftion that occurs, 
from the arguments on the prefent occafion, refpeéts the nature 
of the rights, that are‘contefted in’ the fuits, depending in the 
Circuit Court. »° Without entering ‘into a critical examination 
of the Conftitution’and laws, in relation to the jurifdiétion of 
the Supreme Court, flay down the’ following as a fafe rule : 
That a cafe which belongs: to the ‘jurifdiGtion of the Supreme 
Court, on account of the-interelt that a ftate-has in the contro- 
verfy, muft be acafe, in’ whicha State is either riominally, ‘or 
fubftantially, the party: ‘It is’ not fufficient, that a State may 
be confequentially affected ; for, in fuch cafe fas, wheré the 
grants of different States are-brought into litigation) the Cir- 
cuit Court has clearly ajurifdidtion: “And thisremark furnifiies 
an anfwer to the fuggeftions, that have ‘been founded on the re- 
mote intereft of the State, in making retribution fo her grantees, 
upon the event of. am évidtion, "| 2) « ** oe ae 
‘: It is not’ contended that the States are nominally the parties ; 
nor do I think that they can be regarded ‘as fubttantially, the 
parties, ‘to ‘the faits : nay, it appears to'me, that they are not 
even interéfted, or affected. ' They ‘have a right either to the 
foil, or to the jurifdiGion, * If they have the right of foil, they 
may conteft it,’ at any time, ‘in this Court, notwithftanding 2 
decifion in the prefent fuits ; and though ‘they may have ‘parted 
with the right of foil, ftill the right of jurifdi€tion is* uninipair-' 
ed. A decifion, as ‘tothe former objeét,’ between individual 
Citizens, can never affe& the right ‘of the State; as to’ the’ 
latter object : it is res inter alios a@fa:* For, fuppofe the Jury 
in fome cafes fhould find i:f favor of the title under New-York ; 
and, in others, they fhould find in-favor of ‘the titlé under Con-: 
neéticut, how would this decide the’ right of jurifdiGtion-?) And 
on what principle can private citizens, in the litigation of their 
private claims, be competent to inveftigate, determine, and fixs 
the important rights of fovereignty ? aa 
; | The ' 
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The queftion of jurifdiction remaining, therefore, unaffected 
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by the proceedings in thefe {uits, is there no other mode by war 


Which it may be tried? I will not fay, that a State could fue 
at law for fuch an incorporeal right, as that of fovereignty and 
jurifdiGtion ; but even if a Court of law would not afford a 
remedy, I can fee no reafon why a remedy fhould not be obtain- 
ed in a Court of Equity. The State of New-York might, I 
think, file a bill againft the State of Conneéicut, praying to be 
quieted as to the boundaries of the difputed territory ; and this 
Court, in order to effectuate juftice, might appoint commiffioners 
to afcertain and report thofe boundaries. ‘There being no,re- 
drefs at law, would be a fufficient reafon for the interpofition 
of the equitable powers of the Court; fince, itis monftrous 
totalk of exifting rights, without applying correfpondent 
remedies, 

But as it is propofed to resfove the fuits under confideration 
from the Circuit Court into this Court, by writs of certiorari, 
I afk whether it has ever happened, in the courfe of judiciat 
proceedings, that a certiorari has iflued from a fuperior, to an 
inferior, court, to remove a caufe merely from a defect of ju- 
rifdi@tion? 1 do not know that fuch a cafe could ever occur. 
If the State is really a party to the fuit in the inferior Court, a 
plea‘to the jurifdi€tion may be there put in; or, perhaps, with- 
out fuch a plea, this Court would reverfe the judgment on 4 
writ of error: And if the State is not a party, there is no pre- 
tence for the removal. 

A certiorari, however,.can only iflue, as original procefs, to 
remove a caufe, and change the venue, when the Superior 
Court is fatisfied, that a fair and impartial trial will not other- 
wife be obtained; and it is fometimes ufed, as auxiliary procefs, 
where, for inftance, diminution of the record iswalledged, on a 
writ of error: But in fach cafes, the Superior Court muft have 
jurifdiction of the controverfy. And as it does not appear to 
me, that this Court has exclutfive, or original, jurifdiiion of the 
{uits in queftion, I am of opinion thatthe rule muftbe difcharged. 

Paterson, Fuftice. The rule tofhew caufe, why a ve- 
nire fhould not be awarded to fummon a jury from fome dif- 
triét, other than that of Conneéticut or New-York, cannot be 
fupported. It has, indeed, been abandoned. The argument 
proceeds on the ground of removing the caufe into this Court, 
as having exclufive jurifdiction of it, becaufe it is a controver- 
verly between States. The conftitution of the United States, 
and the act of Congrefs, although the phrafeology be fomewhat 
different, may be conftrued in perfeét conformity with each 
other, The prefent is a controverfy between individuals ‘re- 

{pecting their right or title to a particular tra&t of Jand, and 
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cannot be extended to third parties or ftates. Its decifion will 
not affect the State of Connedticut or New-York ; becaufe nei. 
ther of them is before the court, nor is it poffible to bring ci- 
ther of them, as a party, before the Court, in the prefent action. 
The ftate, as fuch, is not before us. Befides, if the caufe fhould. 
be removed into this Court, it would anfwer no purpofe; for 
I am not able to difcern by what authority, we could change 

the venue, or direct a jury to be d:awn from another Ditid, 
As. to this particular theck is no divolution of power. either by 
the conftitution or law. The, authority muft be given ;—-we 
cannot ufurp or take it. 

If the point of jurifdiction te raifed by the pleadings, the, 
Circuit Court is competent to its decifion; and, therefore, the 
caufe cannot be remoyed into this Court previoufly. to fuch de. 
cifion. To remove a caufe fromone. Court to another, on the 
allegation of the want of ivcilaeiiion, is a novelty in judicial 
proceedings. Would not the cértiorari to remove, be an ad- 
miffion of the jurifdiction below? 

Neither of the motions is within the letter or {pirit of the, 
conftitution or law. 

How far a fujt may, with effect, be inftityted in this Courg 
to decide the right ob tae ition between two States, abftrac- 
tedly fromi the right of foil, it is not neceflary, to, determine. 
The queftion is a great one ;” but not. before. us. 

I regret the incompetency of this Court to give the aid pray- 
ed for. No prejudite or paffion, whether, of a ftate or per- 
fonal nature, fhould infinuate itfelf in the adminiftration of. juf- 
tice. Jurymen, efpecially, fhould be above all‘ prejudice, all 
paffion, and all intereft in the matter to, be determined, Bug it 
is the duty of judges to,declare, and not to make the law. 

CusHinc, Fu/ftice. ‘Thefe motions, are to be determined, 
rather by the conftitution and the laws, made under it, than, 
by any remote, analogies drawn from: Englith practice,“ 

Both by the conftitution and the judicial. act, the Supreme 
Court has original jurifdiétion, where a State isa party. In 
this cafe, the State does not appear to be.a party, by any thing 
onthe record, It is a.controverfy,or {uit between private citi" 
zens only; an action of ejectment, in which, the’ defendant, 
pleads to the jurifdiétion, that the land lies in the State of New-~ 
York, and iflue is taken on that faét. ah 

Whether the land lies in Mew, York or ConneGicut, does not. 
appear to affect the right or title to the landin queftion. The 
right of, jurifdiction and the right of foil may. depend on very. 
different words, Charters, and foundations, A. decifion ofthat 
iffue, can only determine, the controverfy as between the pri-. 
vate citizcns, who age parties to. the fuit, and the event, only 
give 
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give the land to the Plaintiff or Defendant; but could have no 


controuling influence over the line of jurifdi@ion ; with re- © 


fpe€t to which, if either State has a conteft with the other, or 
with individuals, the State has its remedy, I fuppofe, under the 
conftitution and the laws, by proper application, bat not in this 
; for fhe i$ not:a party to the fuits. ; 
f an individual will put the event of his caufe in a plea of 
this kind; on a fatt, which is not effential to his tight; I can- 
riot think, it can prejudice the right of jurifdi€tion appertain- 
ing to a State. 
agree with the reft of the Court, that neither of the mo 
tions can be granted. 
By tre Court: Let the rule be difcharged: 


Fam? 


, CLARKE verfus Russet, 


N Errot from the Circuit Court, for the Diftri& of Rbode- 
I Tfand. On the return of the Record, it appeared that a 
éclaration, containing the following Count, had been filed in 
an action brought by “ Nathaniel Ruffel.of Charlefton, in the 
Diftri€t of South-Carelina, metchant and citizen of the State 
6f South-Carolina, againit Fobn Innes Clarke of. ag 
in the County of Providence and Diftri& of Rhode-Ifand, 
merchant and citizen of the State of .Rhode-Ifland, and fur- 
viving partner of the company of Fofeph Nightingale, now 
deceafed, arid: the faid Fobn Innes Clarke, heretofore doing bu- 
finefs under the firm of Clarke and Nightingale.” 

ift Count, “ That the faid Fobn Innes Clarke and $ofeph 
& Nightingale, then in full life, on the roth day of March 1796, 
« at the Diftriét of Rhodé-Ifand, in confideration that the 
* Plaintiff would at the f{pecial inftance and requeft of the 
« faid Te th and Fohn Innes, indorfe fevén feveral fetts of 
* bills of Exchange, of the date, tenor, and defcription.as fet 
« forth in the annexed fchedule, drawn by a certain Jonathan 
“ Rufil, who was agent and partner in that particular of 
“ the company of Robert Murray and company, of Néw- 
“York, in the Diftri€&t of New-York, on themfelves aflumed, 
“ and to the Plaintiff faithfully promifed, that if the faid bills 
« fhould not be paid by the perfon on whom the fame were 
“ drawn, and the Plaintiff, in confequénce of fuch endorfe- 
“ ment fhould be obliged to pay the fame bills, with damages, 
* cofts, arid intereft thereon, they the faid Fyfe band Fobn 
« Innes would well and truly pay to the Plaintiff the amount 
“ of the faid bills, damages, and cofts, and intereft, if the Draw- 


er 
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“ er of faid bills didnt. pay the fame to.the- {aid ‘Plaintiff 
And the faid Plaintiff in faét faith that in confideration of, 
“ and trufting to, the faid affumption and promife, he did indorfe 
« the faid bills: and the faid Plaintiff further in fact faith,that 
« the perfon, on whom the faid bills were drawn, did not ac 
« cept, or pay the faid bills, but that the faid bills wereyi 
« form of law, protefted for non-payment, of which non=pay 
“ ment and proteft, notice-was given in due form of law to th 
“ drawer thereof, and alfo to the Plaintiff, to wit, on the, za 
«“ day of September, 1796, at faid Diftrict of Rhode Ifland, y 
“ reafon whereof, in confequence of faid indorfement, the 
“ Plaintiff was obliged to pay the faid bills, with damages, cofts 
and intereft thereon, amounting to £-4744, 13, 1--fterling 
“ money of, Great~Britain, equal in value to 20,338 dollars 
“ and 52 cents, and adtually: did pay the fum of money laft 
“ mentioned, in difcharge of the faid bills, before the com- 
“© mencement of this fuit; to wit, on the faid 13th day of Sep~ 
“ tember, 1796, at the Driftri& of Rhede-Ifand, aforefaid, o 
“ which the drawer of the faid bills, on the day, and year, and 
«“ at the Diftri& laft aforefaid had notice, and the faid drawer 
“ was then, and there requefted by the Plaintiff to pay to 
« him the fum of money laft aforefaid, which he, the faid draw- 
«“« 
“ 


. 






er, refufed to do, of all which the faid Fofeph and Fohn Innes, 

‘ afterwards, to wit, on the day and year laft aforefaid, at t 
“ Diftrict aforefaid, had notice. _Neverthele/s, Sc.” 
The Defendarit, pleaded non affumpfit ; and thereupon iffue 
was joined. Oj the trial the Jury found for the Plaintiff on 
the ert Count, with 22,839 dollars and 80 cents damages ; and 
for the Defendant on all the other.Counts in the declaration, 
On this verdié judgiment was. rendered; but. the Defendant 
Raving filed a bill of exceptions, brought the prefent. Writ of 
Error. ‘The bill’ of exceptions was founded on the following: 
teaforis, which it fet forth at large: .. |. SRG ar 
_ ft. That upon ghe trial of. the iffue, “ the Counfel Jearned 
“ in the law for the faid Nathaniel Ruffel to maintain and 
“ ‘prove the faid iffue, offered in evidence the aforefaid foreign 
“ bills of exchange, with proteits for non-payment, but with- 
“ out any protefts for non-acceptance of the fame; or of any 

“ of them.” yes Se 
ad. That “the faid Counfel alfo contended, and infifted be- 
“ fore the Jury, that two letters of Clarke and Nightingaley 
‘* directed to the Plaintiff, and dated January 2oth,and 21/2 
“* 14796, did import an engagement, or promife by the faid 
“ Clarke & Nightingale to the Plaintiff, that the faid Robert 
% , Murray 
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ot 
« , 


& Murray Co. would fully comply with any contraéts or en- 17 19 


« gagements they might make with the Plaintiff. 


3d. That “ the faid counfel alfo .coritended-and infifted{be- — 


“ before the Jury, that parol teftimony is allowable by law to 
« explain faid written promife, or engagement, expreffed in 
“ faid letters.” ; Pa SEES 

“ But thé counfel for the faid Fobn Innis Clark, before faid 
“ court did obje& againft faid bills of exchange, as evidence in 
« faid café, by reafon that'the fame) or any of them, did not ap- 
“ péar ‘to Have’ been protefted for non-aceeptance: And’ did 
« infift before the Jury, that thé faid letters did not import an’ 
«“ promife Or engagement by thé faid Clerk & Nightingale, to 
“« the i the that the faid Robert Murray & Co,’ would fully 
« comply with any contraét dr engagements they might make 
« with the Plaintiff: And that the ptomnife or engagtment, by 
“the Plaintiff’ ‘attempted to be proved to be alle by the faid 
« Clerk and Nizhtingale with the Plaintiff in the faid letters, 
« ought not to be explained by parol ‘teftimony, whith had paf- 
« fed to the july without object fel 
« they only objeting afterward§'to it$ applicability to the faid 
“ written evidence of the faid promife in the faid letters. _ 

“ And the Juftice who tried the faid caufe*; did then and 
“there deliver his opinion to the jury aforefaid; that faid 
« foreign bills of exchange ought to be adimitted and pafs in e- 
« vidence before the faid jury in faid cafe, without any proteft 
« for non-acceptance: And the faid juftice did, alfo; declare 
« and deliver hisiopinion to.the {aid jury, that the. faid letters 
« of Clerk & Nightingale, dire&ted to the plaintiff, and dated 
“ the 20th and 21ft days of Fanuary, 1796, did import an en 
« gagement or promife by the faid Clerk &F Nightingale, to the 
te Plaintiff, that thé-faid Robert Murray &F Co. would fully 
« comply with any contract om engagements they might eter 
«into with the Plaintiff: And the faid Juftice did then and 
« there declare that the faid written promife, by the! Plaintiff 
« attempted to be proved with him by the faid Clerk & Naghge 
“« ingale, by faid letters of 20th and a1ft Fanuary, 1796,/t6 
« have been made, might be explained by parol teRimony.” | 

“he letters, on which the action was founded,~ were expref 
fed in the following words: Sa 


‘> 


Hh | Providence 


* The caufe was tried by Yudye Cusnive, butthe Diftri&t Judge Brows 
having been originally of counfel for the Defendant, did net fit: 


ion thereto by the faid counfel; - 
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Providence, 40th Fanuary, 179% 
NartHanret Russ#x1, Esq, 


DEAR SIR, 


UR friends Mefits. Robert Murray &@ Co. merchants in 
New-York, having determined to enter largely into the 
purchafe of rice and other articles of your produce in Charlef- 
ton, but dcing entire ftrangers there, they have applied to us 
for letters of introduction to our friends: In confequence of 
which, we do ourfelves the pleafure of introducing them to 
your correfpondence, as. a houfey on whofe ineegrity and punc. 
tuality the utmoft dependance may be placed. They will write 
you the nature of their intentions, and you may be affured of 


their complying fully with any contraéts or engagements the 


may enter’ into with you. e friendfhip we have for th 
gentlemen induces us to with you will render them every fer. 
vice in your power, at the fame time we flatter ourfelves this 
correfpondence will prove a mutual benefit. 


We are, with Sentiments of efteem, 


Dear Sir, 
Your moft Obedient Servants, 
CLERK & NIGHTINGALE, 


Providence, 21ft Fannary, 179%. 
Natdanret Russe1t, Esq 


E wrote you * eas a letter of recommendation is 
favorof Mefirs, Robert Murray, && Co. We have 

now*to requeft that you will endeavour. to render them 
évery affiftance in your power Alfo that you will imme- 
diely on the reccipt of this, veft the whole of what funds you 
have of ours, im your hands, in rice, on the beft terms you 
cam If you are not in cafh, for the fales of china and nan- 
keens, perhaps you may be able to raife the money from the 
bank till due, ot purchafe the rice upon a credit till fuch time 
as yee are tabein cafh for them. The'truthis, we expect rice 
wille :fe; and we want to improve the amount of what property 
we 
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we can mufter in Charlefton, vefted in that article at current 


4t9 
1799. 


pricee Our Mr. Nightingale is now at Newport, where it is ayn 


probable we fhall write you on the fubject, 


Weare, &cy 


CLERK & NIGHTINGALE, 
ft appeared upon the record, that William M” Wheun, being 


examined as a witnefs under a commiffiony reftified, amo 

other things, that in a converfation with F2/eph Nightingale, 
the deceafed partner, after the bills of exchange had been pro-~ 
m pk Nightingale declared to the deponent, that “ there 
« could be no doubt but that the Defendants, Cierk and N'ght. 
« ingale.muft (ee the Plaintiff, Natheniel Ruffel, fecured.” But 
the Defendant applied to put off the caufe in the Court below, 
on account of the abfence of a material witnefs, and filed an 
affidavit ftating, that “he-believed the witnefs would teftify, 
« chat he was prefent at the converfation mentioned in WY. AL” 
« Whaun’s examination, upon the requeft of Nightingale: but 
« nothing of the import fuggefted by A” Whaun then pafled.* 
The Court declared, that the caufe fhould be continued on this 
application, unlefs the Plaintiff agreed that the faét alledged in 
the Defendant’s affidavit, fhould be confidered upon the trial as 
proved, to every purpofe, which it could effect, were the wit- 
nefs prefent; and the agreement was accordingly entered inta, 

The generzl errors being affigned, and iflue being joined on 
the plea in nullo eff erratum, the caufe was argued by Lee, the 
Attorney General,, Howell (of Rbede-Tfland) and Ingerfoll, for 
the Plaintiff in error; and by £. Tilghman, Dexter (of Maffa- 
chufetts) and Robbins. (of Rhede-Tffand) for the Defendant in 
error. 

For the Plaintiff in error,,the following points were urged, 
and fupported by the correfponding authorities :--1ft.. That the 
bills of exchange mentioned in. the declaration, were laid before 
the Jury, without a proteft for non-acceptance, or any. proof 

that 


* On opening the cafe, Howell obferved, that it was neceffary, he pree 
famed, to call on the Judge, who prefided at: the trial], to ackuowledge 
bis. feal afftxed fo the bill of.exceptions. 

E.tswoatn, Chief Fufice. The bill of exceptions is part of the reco 
and comes up with it.’ For that reafou, the acknewledgment of th¢ 
Jndge’s feal is unneceffary. But if the bil) of exceptions had not bee@ 
tacked to the record, fuch an ackpawledgment might! ave beez proper. 

See Bull. N. P. 317, 7% 
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that they were fo protefted.¢ Lov. om Bill. 176. Bull: Ni B, 
273. t 7. Rep. 167. Lov. 81. 3. Bac. Abr. 613. 2 Gord. Univ, 
Acc. 393. Bull. N. P. 270. Lav. 81. 76.7. 10 Stat. at Large 
p- 11 St. at L. 106. 5 Burr. 2671, 2. 8. Mod. 80. 1 Salk. 
131. Kid, 137. 140. 151: 2#T. Rep. 713. 

and. That the Court below, gave it in chargetothe Jury, that 
the letters written by Clerk and Nightingale, amounted to a 
guararitee of any engagement, into which Robert Murray & Co, 
might enter with the Plaintiff: whereas the letters did not im- 
port fuch a guarafttee ; there was no other written evidence of 
it before the Jury; and a collateral undertaking to pay the debt 
of another, muft be in writing agreeably to the Engliffy Statute 
of Frauds, (29. Car. 2. ¢. 3-) which is in force in Rhode-T/land. 
Cowp. 227. For any miftake of a Judge, in his dire€tigns or 
decifions upon a wrial, a bill of exceptions may be tendered, 
3 Bl. C.372. Reg. Bre. 282. 2 Inff.287. Even before the fta- 
tute of Frauds, if any contract was made in writing, the wri- 
ting muft be produced; and its contents could not be proved 
by parol teftimony, on the general principle, that the evi- 
deuce of which the cafe is fulceptible, muft be given. Ep. 780, 
y. But fince the ftatute, a promife, like the one now alledged, 
can only be made in writing. 3 /Vodes, 420. 1. 2. 4 Bl. Com. 439. 
The letters do not contain evidence of fuch a promife. They 
are not in form, letters of credit, which are a {pecies of bills 
of exchange, are always confined to money tranfactions, and 
invariably include a dire€t and pofitive undertaking to repay 
the money, which fhall be advanced. Beawes. L. AL. 447.8. Fa- 
cob’s L. D. “Letters of credit.” Marius 81. 2.. And, in {fub- 
ftance, the letters are nothing more than letters of friendly in- 
troduction. The Court and not the Jury are to conftrue all 
deeds and written inftruments. 1 7. Rep. 172. If.when an 
opinion is declared of the folvency of their friends, there had 
been any deception, an action in the nature of deceit would lie; 
g 7. Rep. 51. Peake’s N. P.226.; but there is no fuch imputa- 


tion, 


+ On Howell's Rating this point, the Carrer Justice remarked, thar it 
was proper to apprife the counfel, that in the cafe of Brown us. Barry, ant, 
365. the fame gueftion had been’ agitated and decided: but Howell repre 
fenting, that he thought there was a diftinction between the cafe of 
Brown vs. Barry, where the Indarfee tued sAe* Drawer ofa bill; and the 
prefent cafe, where the Indorfee fues tie Indorfer; Tuk Court declared 
they were willing to-hear the argument, though the diftinction did nor 
firike them as material. Hpwel/ then endeavoured to fupport the dif- 
tinétion, on the ground, that a Drawer may not be injared by the non-ac~ 
ceptance, as in the cafe of his not having attets inthe handsof the Drawee, 
but that an Iudorfer could not be in that predigament, as a fecond Indor- 
ger might refort to the firft, and every Indorfer may refort to the Drawer, 
uj ga the nen-acceptance of the Drawee. Lew. on Bills. 176. 4 
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tion here, and the words do not import a promife. Vin. Abr. 
g61. 1 Rall. Abr. 6 Noy. 11. 2 Com. Rep. 558. Cafe 237 Nor 
is there any equity againft the Plaintiff in error; for, the obli - 
pion of a furety is always ftriétly conftrued according to the 
etter ofhis engagement. 2 T. Rep, 266. 366. Yelv, 40. 1. Peake’s 
N. P. 226. Efp. Rep. 290. Befides, notice ought to have 
been given by Ruffel to Clerk and Nightingaleyif he made 
any apr on scones of the letters; and the mere finding 

the a/ump/fit will not let in a prefumption that’ fuch a notice 
ob _ Marius 85. E/p. 290. agnasthe fic Count is a 
fpeciah- Count, and muit be proved as it is laid; Doug. 24. But 
as thofe letters would apply as well to any other fpeculation, as 
to the indorfement of the bills of exchange, the {pecial Connt is 
no notice of the contraét given in evidence. “The Plaintiff 


; 


. fhould haye ftated in the declaration all the inducements, fhould 


have fet forth the letters, fhould have averred, that Rufél was 
the agent of Clerk and Nightingale, and that in con{ideration 
of their requeft, the bills had been indorfed. But, the declara- 
tion does not even aver, that they ever made the requeft, in con- 
fideration of which the bills were indorfed. Doug. 659. 

3d. That the promife alledged to be made in the letters of 
Clerk and Nightingale, ought not tohave been explained by 
parol teftimony: for fuch teftimony is aot admiffible to explain a 
deed, or any written inftrument.* 2 Bl. Rep. 1249.1 Ef. 780. 3 
Wil. 275, Ca, temp. Talb.240. 3 T. Rep. 474. 6 T. Rep. 671. 
Doug. 24. 2 Roll» Abr.976. 1 Alk. 13. Pow. Cont. 277. 290. 
New Annual Regifter 1795. Day vs. Barker et al. Pow. Cont. 
373» 1 P. Wm. 618. Pow. Mort. 61. Pow. Cont. 431.2 Atk: 


37 
384. 1 Br. Ch-go. Gilb, L. of E. 5, 6. 112. 3 Woodes. 327. 8. 
r Br. Ch 
Bull, N. 


pt 93: 4- 2 Bl, Rep. 1249. 1250.1 T. Rep. 180. 1° 2 
P, 269. 280. Yelv. 40. 2 Vex. 56. 232. 

For the Defendant in error, it was an{wered,—-1ft. That 
there was no neceffity to produce, or to prove, a proteft for non- 


acceptance of the bills of exchange. 3 Dall. Rep. 365, 344. 
and. That even admitting the letters of Clerk 9 Nightin- 
gale 

* Erisworts, Chief Yufice. On this point, I would with to fee any 
authorities that diftinguifh between folemn inftruments, and Joofe com= 
mercial memoranda. There is feemingly a 4iftinction in principle ; 
though I do nofrecolle@, that it is exprefsly recognized by any writer on 
the law. I will, for inftance, ftate this cafe ; —A and B being at a whaif, 
the former fays to the latter, **I will fell you my a Air ml B afks an 
hour to think of the propofition; goes home; and fhortly after fends a 
note to A in thefe words—*I will take your fhip John:”” May not the 
party go beyond the note, to explain, by exifting circumftanees, the word 
take, which, according to exifting circumftances, wil) equally embrace 
a purchafe, a chartefeparty, anda capture ? This exemplification will 
ferve to convey my general idea; and it, evidently, includes many ca~ 
é: of daily occurrence in eommercial tranfactions. 
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1799. gale to be part of the record (which, however, was contefted) 


the decifion of the court below was right; for, on a juft con. 
ftruction of their contents, they import a promife, or guaran- 
tee; and the terms of the letters ought to be taken moft ftrong- 

ly againft the writer, 1 Bac. Mor. 168. 2 T. Rep. 366. 
3d. That the parol evidence at the trial was properly admit- 
ted. The bill of exceptions ftates, that the evidence paff-d to 
the jury without exception, the counfel only objecting, after- 
wards, to its applicability. Where obje€tionable evidence is 
given, and not objeéted.to, but admitted by the Defendant’s 
counfel, it isno ground fora bill ofexceptions, The applica- 
bility of the evidence to the Ictters, was a matter of fact for 
the Jury, not the court, to determine; and on that point the 
court faid nothing, thoygh they were of opinion, that the writ- 
ten promife might be explained by parol teftimony. What the 
teftimony was, does not appear: * nor does it appear Br: the 
vourt 


* Ingerfoll was proceeding, in the courfe of his argument, to remark 
upon the teftimony of M‘Waugh, but was ftopped by the Cuter. Justice, 
who referred it to the Court to decide, whether that teftimony could be 
taken into contideration, in the difeuffign of the prefent bill of excep~ 
tions! 

Waseincton, Fufice. It has been contended, on the one hand, 
that even the letters, which are the foundation of the a€tion, do not make 
a part of the records; but, it has been anfwered, thatthey are embraced 
by exprefs words of reference contained in the bill of exceptions. [ 
~ ill not’preclude myfelf, at this ftage of the argument, from giving a 
further confideration to that point: but it appears te me, that although 
M‘Waugh’s teftimony might be deemed a pert of the record 5 yet, as it 
is not flated, noreven referred to, inthe bill of exceptions, we cannot 
prefume that it was the evidence objeéted to; and, therefore, muft ex- 
clude it from the prefent difcuffion, which arifes on the bill of excep- 
tions. 

Paterson Fufice. It was objected in the Court below, that parol 
teftimony bad pafled to the jury, to explain the written contra, on 
which the action was founded ; and M*Wauygh’s teftimony goes direatly 
to that poin:. Confidering, therefore, all the papers returned with the writ 
of error, as forming a part of the record, I think it eyght to be taken into 
view on the prefent accafion. | ~ 

Teepe, Fufiice. Ldo not think that in arguing this bill of excep- 
tions, the depofition of M‘Waugh ought to be regarded. The reference 
to the letters of Clerk and Nightingale, is fufficiently direé&t to render 
them part of the record ; but when the bill of exceptions {peaks of the 
parol teftimony, it does not ftate what was its import, nor does it any 
whe appear, that the depofition of M‘Waugh was the fubjec&t of ob~ 
ection. 

. Cusmine, Fufice. The clerk of the inferior court. has certified the re~ 
cord, and that it contains the whole of the proceedings in the caufe, the 
depofition of M‘Waugh making a part. The bill of exceptions is tack~ 
ed to the record; and, among other things, it contains an ubjection to the 
ad miffion al gg teftimony, in explanation of the written contrac. 
When, therefore, we find that M‘Waugh’s teftimany is explanatory of* 
the letters of Clerk and Nightingale, I am of opinion, that the reference 
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Court was of opinion, that the promife might be explained 

the parol tefti fpecifically, whole app cability the pick 
fel denied, though the Jury have found that it did apply. 3 
Salk. 373. Bull. N P.3%7: Where the parol teftimony was 
given, without obje&tion, how could the court interfere? It 
muft operate with the Jury, and the party confentéd that it 
fhould operate, by allowing that it fhould be delivered, with- 
out objection. It does not appear, indeed, that the ftatute of 
frauds was infifted ons and, certainlyy it is not néceflary to 
ftate a written promife in the declaration. 1 7. Reps 451: 
Bull. N. P. 279. 2 Fones 158. Nor will the Court apply the 
ftatute to the cafe; if the party does not. Peake 15. But 
even where the ftatute has been pleaded, parol teftimony has 
been attended to, in explanation of writter contracts. Sin. 142. 
8. 2. Vent. 361. E/p. 780. If, however, the conftruction 6f 
the letters is correct, on the part of the Defendant in error, 
the bare declaration of the Court below, that parol teftimony 
might explain them, will not invalidate his‘right of recovery : 
and das Court will not reverfe a judgment rendered upon con- 
clufive evidence, appearing on the record, rigs > improper 
évidence may: afterwards have been admitted. He general 
rule is, that parol teftimony is admiffible to. explain, though 
not to contradi&t; a writing. Thus,it has been admitted, in 
confiftence with the writing, to fhew a confideration other 


than 


is fufficient to entitle the depefition to be confidered, in deciding upon 
the bill of exceptions: 3 

Etuswortn, Chief Jufice. The whole ef the record is exhibited in-a 
loofe and imperfeé fate ; but I am clear, that we ought notfto travel 


out of the bill of exceptions to find matter to fupport its The lettérs of 


Clerk and Nightingale, though they might, properly, have been infert— 
ed’more at large, are fo referred to by words, and plain intendment, that 
we cannot doubt their being the fame, to which the bill of exceptions 
was applied. P 

This is not the cafe with the depofition of M‘Waugh. The bill of ex— 
ceptionsdoes not exprefsly refer to that document 3 and though it fpeaks 

enerally of parol teftimony, there is nothing faid, that points more at 

M‘Waugh’s epofition, than at the teftimony of any other witnefs, or 
amber of witnefles, examined upon the trial}. | 

It is faid; that the depofition of M*Waugh is a part of the record : but 
I do notthink it would be confidered fo, on principle, in Mailachufetts ; 
and it is too illufory (fince all the parol teftimony is not annexed) to be 
long couatenaneed in practice. There may have Been other parol tefti- 
mhony to counteract and invalidate the teftimony of M‘Waugh ; and there 
mu, we perceive, have been parol teRtimony on fome points of fac& 
ariling on the face of the &:1!s of exchange themfelves. I think, therefore, 
that the depofition of M‘Waugh, ought to be excluded from al! confide- 
tation, in arguing t efent bill of exceptions. 

By raz Court. depotivion of M‘Weugh is net to be regarded in 
the arguméeat on the bill of exceptions, 
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than that, which the deed itfelf fexprefled; 3. T. Rep. 474, rd 


Cay explain a certificate of a Pauper’s fettlement; 7. 7: Rep. 609. 2. 





Bl. Rep. 1250. to thew whether a Cellar was comprehended 
within a leafe; 1. J. Rep. gor. to explaina Will; 2.. Vez. 
216. and to provera miftake in-an agreement 1. Vez. 456. It 
has been admitted to fhewideclarations at, and,after, the writ- 
ing; 1 Cha. Ga. 180. 1 Dall. Rep. 193. 426. 1 Atk. 448. 
2 Dall. Rep. 171. 173-196. to-afcertain a fact under a Will; 
2 Dall. Rep. 70. to rebut an equity; to prove legos aug- 
mented, not repealed; 1 Bro. Ch. 2. Br. Ch. .§2%+ to 
prove the advancement of a fum of money -to, be am.ademption 


of a legacy; 2 Atk. 48. 9,Ath..77~ S 2 Bro. Ch. 165. §19. 


20. 21. 2 Vex. 28. and to prove the intention of the father, as 
to the mode of education, ona devife. of guardianthip. 2 Vez. 
56. It is admitted in cafes .of refulting trufts ;,and conftantly 
in mereantile contracts. 3, Yez. 331. In fine, the ftatute fpeaks, 
not only of the contraét ‘being in writing, but. of fome note or 
memorandum of the contraét; and, therefore, any memoran- 
dum in writing of the intent of the parties (fuch as:the letters 


in queftion) will ferve to take the cafe out of the ftatute. 


he opirion of the Court, after fome days deliberation, was 
delivered by the Chief Juftice, in the followingterms. 

Exviswortn, Chief Fuftice: This caufe comes up ona bill 
of exceptions; on the face of which three exceptions appear. .. 

t Firft, that bills of exchange, which had been non-accepted, 
and protefted for non-payment, were admitted in evidence un- 
accompanied by protefts for non-acceptance.. e108 

According toa general rule, laid down by this Court, in the 
café of Barry and Browz, from Virginia, and from which rule 
there appear no fpecial circumftances to eXempt the prefent 
cafe; this exception will not hold. 

2. A further exception is, that the Judge in his charge td 
the Jury, held, that the two letters from the Defendants to the 
Plaintiff below, of the goth arid a1ft of. Fanuary 1796, which 
were fet up to prove an hdertaking; or guarrantee, might be 
explained by parol teffimorty ; of which kind of teftimony fome 
had pafled to the jury, without objection, but for what purpofe. 
does not now appear; as there were divers Counts; fome! of 
which parol teftimony might have fupported. . #5 

The undertaking declared upon, in the Count, to which the 
verdict applies, being for the duty of another, it muft, to fave 
it from the ftatute of frauds, std perjuries, be in writing, and 
wholly fo. ‘The two letter$, therefore, which are relied upon 
as the written agreement, cannot be added toyor varied, by pa+ 
tol teftimony: Nor can they be fo far explained by parol tefti- 
mony, as to affect their import, with regard to the fuppofed 
undertaking: 
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undertaking. , The charge then, of the Judge, that “they 
might be REL by pargl acbeseine Fa 
rule, and without any qualifications, or reftri€tions, was too 
broad ; and may have mifled the jury. On this ground there 
muft bea reverfal od i ae ae 
3. It is, therefore, unneceflary to decide the remaining quef- 
tion—W hether the two letters did, of themfelves, import an 
undertaking, or guarrantee? It may be proper to. fuggeft, 
however, that a majority of the Court, at prefent, incline to 
theopinion thattheydonot® 
Judgment reverfed, and a Venire de novo awarded. 
_—_——_—_ 


Sims Leffee verfus IRvine. 


Error from the Circuit Court for the PennfylvaniaDiftrict. 
An ejectment being inftituted in the inferior Court, by the Lef- 
fee of Sims vs. pe _the Jury found a {; ecial verdiét, upon 
which judgment was rendered for the Plaintiff, by confent, and 
this writ of error was brought to fettle the title. The parts 
of the {pecial verdiét material to the points in controverfy were, 
in fubftance, as follows... :- ; 

+ Puatntirr’s TITLE. |. .. : -: 

“ The Jury find that the premifes in difpute was called Mon- 
tour’s Ifland, fituatéd in the river Ohio, on the fouth-eaft fide, 
within the original limits of the Virginia. charter, granted in 
1609, and within the limits of the territorial diftriGt in difpute 
between Virginia and Pennfylvania, for feveral years prior to 
the 23d. of Sept. 1780, when thofe ftates cache into the fol- 
lowing compact relative to their boundaries, as it is inferted in 
the Journals of the general Affembly of Pennfylvania; and af- 
terwards ratified by a law paffed the 1ft. of April, 1784. 2 vol. 
p- Ps Dalilas’s Edit. . ear ed Spee bute’ 

efolved, That although the conditions annexed by the 
legiflature of Virginia, to the ratification of the boundary ling 
agreed to by the commiffioners of Penn{ylvania and Virginia; 
on the thirty-firft day of 4ugu/?, 1779, may tend to counte- 
nance fome unwarrantable claims, which may be made undet 
the ftate of Virginia, in confequence of pretended purchafes, or 
fettlements pending the controverfy, yet this ftate, determin- 
ing to give to the world the moft unequivocal proof of their de- 
fire to promote peace and harmony with a fifter flate, fo necef- 
fary during this great conteft againft the common enemy, dd 
agree to the conditions propofed by the ftare of Virginia, in 
their refolves of the 23d of see tat 3 to wit, “ That 

ii ' 


«a 


*I[ Have underfiood, that the Cuter Justice, and Cusaine Fufice; 
were for the 2ffirmative; and Inepert, Patrexson, and Wasnino= 
don, Jufices; were for thé negative, anfwer, on the third queftien. 





423. 
1799: 


edas ageneral Lew) 








#26 
1799- 


Cases ruled“and adjudged in the 
That the agreement made on the thirty-firft day of 41+ 


Wr suff, 1779, between Fames Madifon and Robert Andrews, Com- 


miffioners for the commonwealth of Virginia, and George Bry= 
an, ‘Fobn Ewing, and David Rittenboufe, Commiffioners for 
the commonwealth of Pennfylvania, be ratified and finally con- 


-firmed; to wit, That the line commonly called yack and 


Dixon's line; be extended due weft five degrees of longitude, 


_to be computed from the river Delaware, for the fouthern 


boundary of Pennfylvania ; and that a meridian line drawn from 
the weftern extremity thereof to the northern limits of the faid 
ftates refpectively, be the weftern boundary of Pennfylvania 
for ever. Oni condition, that the private property and rights 
of all perfons acquired under, founded on, or recognized by the 
laws of cither country, previous to the date hereof, be faved and 
confirmed to them, although they fhould be found to fail with- 
in the other, ani that in tHe decifion of difputes thereon, pre- 
ference fhall be given to the elder or prior right, which ever of 
the faid ftates the fame thall have been acquired under, fuch per- 
fons paying, to the ftate within whofe boundary their lands fhall 
be included, the fame purchafe or confideration money, which 
would have been due from.them tothe ftate under which the 
claimed the right ; and where any fuch purcltafe or confideration 
money hath, fince the declaration of American independence, 
been received by either ftate for lands, Which, according to the be- 
fore recited agreement, thall fall within the territory of the other, 
the fame fhall be reciprocally refunded and repaid ; and that the 
inhabitants of the difputed territory, now ceded to the ftate of 
Pennfylvania, thall not, before the firft day of December in the 
prefent year, be fubje&t to the payment of any tax, nor at any 
time to the payment of arreats of taxes or impofitions hereto- 
fore Jaid by either ftate.” 

“ And we do hereby accept and fully ratify the faid recited 
condition, and the boundary line formed thereupon.” , 

“ Refolved, That the prefident and couneil of this ftate be, 
and they are hereby empowered to appoint two commiflioners on 
the part of this ffate, in conjunétion with commfflioners to be 
appointed by the tate of Virginia, to extend the Tine common- 
Sy called Mafon's and Dixon’s line, five degrees of longitude 
from Delaware river, and from the weftern termination of the 
line fo extended, to run and mark, as foon as may be,a meridi- 
an line to the Obio river, the remainder of that line tobe runas 
foon as the prefident and council, taking into their confidera- 
tion the difpofition of the Jndians, fhall think it prudent. And 
the prefident and council are hereby authorized to give to the 
faid commiffioners fuch -inftructions in the prediiles as they 
flaal} think fit.’” 


« The 
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“ The Jury find that William Douglas was a field officer in 
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the fervice of the king of Great-Britain, ina regiment raifed ~w— 


in the colony of New-Jerfey, who continued in fervice during 
the war between France and Great-Britain, which terminated 
in 1763; and that the faid king gave to him, his heirs and af- 
figns by proclamation, a right to go0o acres of wafte and un- 
appropriated Jandsin America ; the part of the proclamation re- 
lating fo the gift being exprefled in thefe words ; 
“ And whereas we are defirous upon all occafions, to teftify 
our royal fenfe and approbation of the conduét and bravery 
of the officers and foldiers of our armies, and to reward the 
fame, we do hereby command and empower our governors 
of our faid three new colonies, and other our governors cf 
our feyeral provinces on the continent of Nerth- America, to 
grant, without fee, or reward to fuch reduced officers as 
having ferved in North-America, during the lute war, aid 
* are aétually refiding there, and fhall perfonally apply for the 
fame, the following quantities of tees fubject, at the expi- 
ration of ten years, to the fame quit-rents as other lands are 
« fubje& to in the province within which they are granted, as 
alfo fubje& to the fame conditions of cultivation and improve- 
% ment: viz. 

“ Toevery perfon having the rank of a field officer, Soodacres. 

* To every captain, 3000 acres. 

* ‘To every fubaltern or ftaff officer, 2000 acres, 

* ‘To every non-cominiffion officer, 2°0 acres. 

* Toevery privaic, 50 acres, 

% We do, likewife, authorize and require the governors and 
commanders in chief of all cur faid colonies upen the conti- 
« nent of Worth- America, to etant the like quantities of land, 
€ and upon the fame conditions, to fuch reduced officers of our 
“ navy of like rank, as ferved on board our fhips of war in 
“ North-America, at the timcs of the redufiion cf Louifourg, 
“ and Quebec in the Jate war, who fhall perfonally apply to 
“ our reipective governors, for fuch grants.*’* 

* The Jury find that the faid W. Dewglas, for a valuable con~ 
fideration affigned on the 17th. of Januery 1779, to Charles Sims, 
and his heiys, all his right and title to the faid bounty of §0co 
acres of lands that C. Sims was born in Virginia, before the ycar 
1760; that he was an inhabitant thereof fince his birth; that 
he is the Jeffor of the Plaintiff and a citizen of Virginia; that 
William, Irvine, the Defendant below, isa citizen and inha- 
bitant of Pennfylvania ; and thatthe lands mentieged in the de~ 
claration exceed the value of 2900 dollars.” 

“« The 


* The prociamaticn alfo contains a frovifion, prohibiting any grant or 
porchafe of Jands occupied by the Indiaps. See the Annual Regifter for 
£763. 
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Caszs ruled and adjudged: in the 


The Jury find, in bec verba, a law of Virginia enated in 
May 1779, entitled“ An A@, for adjufting and fettling the titles 
“ of claimers to unpatented lands, under the prefent, and former 
“ government, previous to the eftablifhment of the Common- 
“ wealth’s Land-Office;’? the material parts of which law are 
expteffed in the following terms; 


“ An A&t for adjufting and fettling the titles of claimers, to un- 
patented lands under the prefent and former Government, pre- 
vious to the eftablifomentof the Commonwealth's Land-Office. 
“I, WHEREAS the various and vague claims to unpa- 

“tented lands-under the former and prefent Government, 

“ previous to the eftablifhment of the Commonwealth's Land- 

“«« Office, may produce tedious and infinite litigation and dif- 

“ putes, and in the mean time purchafers would be difcourag- 

“ed from taking up larids upon the terms lately prefcribed by 

“law, whereby the fund to be raifed in aid of the taxes for 

“ difcharging the public debt, would be in a great meafure 

“ fruftrated; and it is juft and neceflary, as well for the peace 

“ of individuals as for the public weal, that fome certain rules 

“ fhould be eftablifhed for fettling and determining the rights 

“to fuch lands, and fixing the principles upon which lea} 

“and juft claimers fhall be entitled to fue out grants; to the 

“end that fubfequent purchafers and adventurers may be en- 

“ abied to procced with greater certainty and fafetv: 2e it en- 

“ ated by the General Affembly, that all furveys of wafte and 

“‘ unappropriated land made upon any of the weftcrn waters be- 

“fore the firft day of Fanuary, in the year 1778, and upon 

“any of the eaffern waters at any time before the end of this 

“ prefent fefion of Aflembly, by any county furveyor com- 

“ miffioned by the matters of William and Mary college, act- 

“ing in conformity to the laws and rules of government then 

“in force, and founded either upon charter, importation rights 

“ duly proved and certified-according to the ancient ufage, ds 

“ far as relates to indented fervahts, and other péerfons not be- 

“ ing convicts, upon treafury rights for money paid the Re- 

“ ceiver General duly authenticated upon entriés on the wef- 

“ tern waters, regularly. made before the 26th day of Offedber, 

‘in the year 1763, or on the eaftern-waters at any time befdre 

“ the end of this’ prefent feffion of the Affembly, with the fur- 

“* veyor of the county for tracts of land not exceeding four hun- 

“dred acres, according to a& of Affembly upon any order of 

** Council, or entry in the Council books, and made during 

“the time in which it fhall, appear either from the original or 

* any fubfequent order, entry, or proceedings in the Council 

* beaks, that fuch order or entry remained in’ force, the terms 

: “ af 
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* of which have been complied with, or the time for perform- 
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ing the fame unexpired, or upon any warrant from the Go- CAAY 


“ vernor for the time being for military fervice, in virtue of 
“ any proclamation either from the king of Great Britain oc 
® any former Governor of Virginia, fhall be, and are sh 
“ declared good and valid; but that all furveys of wafte an 
“ unpatented lands made by any other perfon, or upon an 
“ other pretence whatfoever, Chall be, and are hereby declared 
“ null and void, provided that all officers or foldiers, their heirs 
“ or ‘afigns, claiming under the late Governor Dinwiddie’s 
s proclamation of a bounty in lands to the firft V ~ Ae regi- 
“ment, and having reiurned to the Secretary’s-Office, fur- 
“ veys made by virtue of a fpecial commiffion from the Prefi- 
* dent and Mafters of William and Mary college, thall be en- 
“ titled to grants thereupon on payment of the common office 
“ fees; that all officers and foldiers, their heirs and affigns un- 
“der proclamation warrants for military fervice, having locat- 
“ ed lands by aétual furveys made under any fuch fpecial com- 
* miffion, fhall have the benefit of their faid locations, by tak- 
s‘ ing out warrants upon fuch rights, re-furveying fuch lands 
“according to law, and thereafter proceeding according to the 
“rules and segulations of the Land-Office. All and every 
“ perfon or perfons, his, her, or their heirs or affigns, claiming 
« lands upon any of the before recited rights, and under‘ fur- 
 veys made as herein before mentioned, againft which no ca- 
$* veat fhall have been legally entered, fhall upon thé plats and 
“ certificates of fuch furveys being returned into the Land-Of- 
“ fice, together with the rights, entry, order, warrant or au- 
* thentic copy thereof upon which they were refpectively 
“ founded, be entitled toa grant or grants for the fame in man- 
* ner and form herein after directed. 
“TI, PROVIDED, .that fuch furveys and rights be return- 
* ed to the faid office within twelve months next after the end 
“ of this prefent feffion of Affembly, otherwife they fhall be 
“and are hereby declared forfeited and void. All perfons, 
¥ their heirs or affigns, claiming lands under the charter and 
“ancient cuftom of Virginia, upon importation rights as 
“ before limited, duly proved, and certified in any court of re- 
“cord before the paffing of this a&; thofe claiming under 
“ treafury, rights for money paid the Receiver General duly 
“ cuthenticated, or under proclamation warrants for military 
“ fervice, and not having located ard fixed fue lands by actual 
“furveys as herein before mentioned, fhall be admitted to 
“ warrants, entries, and grants for the fame, in manner diredted 
“by the aét of Affembly entitled An ad af eftablifhing a 
¢ Land-Office,and afcertaining the terms and manner of grant- 
«“ ing 
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“ ing wafte and unappropriated.Jands, upon producing to the 
“ Regifter of the Land-Office the proper certificates, proofs, 
or watrrants, as the cafe may be, for their refpective rights 
‘“‘ within the like {pace of an. months after the end of this 
“ prefent feflion of Affembly, and not afterwards. All certi- 
“ ficates of jmportation rights proved before any court of record 
“ according to the ancient cuftom, and before the end of this 
“ prefent feflion of Affembly, are hereby deglared good and 
“ valid: And all other claims for importatian rights not fo 
* proved, fhall be nulland void; and where any perfon before 
* the end of this prefent {eflion of Affembly, hath made a re- 
* gular entry according to aét of Affembly, with the coun- 
“ty furveyor for any tra& of land not exceeding four hundred 
“ acres; upon any of the eaftern waters, which hath not been 
“ furveyed or forfeited, according to the laws and rules of go- 
“ vernment in force at the time of making fuch entry, the fur- 
* veyor of the county where fuch land lies, fhall after adyer- 
* tifing legal notice thereof, proceed to furvey the fame ac- 
“ cordingly, and fhall deliver to the proprietor a plat and cer 
“ tificate of furvey thereof within three months; and if fuch 
“ perfon fha!! fail to attend at the time and place fo. appointed 
“ for making fuch furvey, with chain carriers and a perfon to 
* mark the lines, or fhall fail todeliver fuch plat and certifj- 
“ cate into the Land Office, according to the rules and regu- 
“ lations of the fame, together with the Auditor’s ce:tificate 
“ofthe Treafurer’s receipt for the compofition money herein 
“ after mentioned, and pay the office fees, he or fhe fhall for, 
“ feit his or her right and title; but upon performance of thefe 
“ requilitions, fhall be entitled toa grant for fuch tract of land 
“ as in other cafes. 

'“ I}, AND be it enaéted, that all orders of Council or en. 
“ tries for Jand inthe Council books, except fo far as fuch or- 
“ ders or entries refpeCtively have been carried into execution 
“by actual furveys in manner herein before mentioned, fhall 
“be, and they are hereby declared yoid and of no effect; and 
“ except alfo a certain order of Council for a tract of funken 
“ grounds, commonly called the Di/ma/ Swamp, in the fouth- 
“ eaftern part of this commonwealth, contiguous tothe Noy t4- 
© Carolina line, which faid order of Council with the proceed- 
“ings thereon and the claim derived from it, fhall hereafter be 
“laid before the Gencral Afflembly for their further order 
“therein. No claim to land within this commonwealth for 
“ military fervice founded upon the king of Great Britain’: 
“ proclamation, flall hereafter be allowed, except a warrant 
“ for the fame fhall have been obtained from the Governor of 
“ Virginia, during the former government z2s‘before mention-. 
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“ed; or where fuch fervice was performed by an inhabitant 
“ of Virginia, or-in fome régiment or corps actually raifed in 
“ the fame; in either of which cafes the claimant making due 
“ proof in any court of record, and producing a certificate 
“ thereof to the Regifter of the Land Office within the faid 
“ time of twelve months, fhall be admitted to a warrant, entry, 
“ and grant for the fame, in the manner herein before menti- 
* oned; but nothing herein contained fhall be conftrued or ex- 
“tend to give any perfon a title to land for fervice performed 
“in any company or detachment of militia.’’ 

The jury find in bec verba, another law of Virginia enac- 
ted alfo in May, 1770, entitled “ An Aé&t for eftablifhing a Land 
“ Office and afcertaining the terms and manner of granting 
“ wafte and unappropriated lands ;” the material parts of which 
law are expreffed in the following terms: 

“ $2. 3. And beit enaéted that upon application of any per- 
fon, their heirs or affigns, having title to wafte or unappropriat- 
“ed lands, either by military rights, or treafury rights, and, 
“lodging in the Land Office a certificate thereof, the Regi- 
« fter of the faid office fall grant to fuch perfon, or perfons, a 
printed warrant under his hand and the feal of his office, fpeci- 
« fying the quantity of land and the right upon which it is due, 
« authorifing any furveyor duly qualified aceording to law, to 
« lay off and furvey the fame, and thall regularly enter and re- 
“ cord in the books of his office, all fuch certificates and the 
“ warrants ifflued thereupon, which warrants fhall be always 
“ good and valid until executed by ‘adtual furvey, or exchang- 
« ed in the manner hereinafter directed, &c.”” 

« Ibid. Any perfon holding a land warrant upon any of the 
“ before mentioned rights, may have the fame executed in one 
* or more furveys, and in fuch cafe, or where the lands on 
“ which any warrant is located fhall be unfufficient to fatisfy 
“ fuch warrant, the party may have the warrant exchanged by 
“the Regifter of the Land Office for others of the fame a- 
“ mount in the whole, but divided as beft may anfwer the pur- 
“ pofes of the party, or intitle him to fo much land elfewhere 
«“ as will make good the deficiency, &c.” 

« Jbid. Every perfon having a land warrant, founded on 
“ any of the before mentioned rights, and being defirous of 
locating the fame, on any particular waite and unappropriat- 
“ ed larids, fhall lodge fuch warrant with the chief furveyor of 
* the County, wherein the faid landsor the greater part of them 
“ lie, who fhall give a receipt for the fame, if required. The 
“ party fhall direét the location thereof fo {pecially and precife- 
@ ly, as that others may be enabled with certainty to lossy 
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¢ other warrants on the, adjacent refiduum ; which location 
«¢ fliall bear date the day on which it fhall be made, and fhalt 
& be entered, by the Surveyor, in a book, to be kept for that 
 pburpofe, in which there fhall be left no blank leaves or {paces 
“ between the different entries, &c.”” 

« Jbid. No entry or location of land thall be admitted 
« within the county and limits of the Cherokee Indians, or on 
« the North-weft fide.of the Ohio river, or in the lands re- 
“ ferved by act of Affembly for any particular nation or tribe 
“ of Indians, or on the Jands Schated by law, to Richard Hen- 
“ derfon &F Co, or in that traét of country referved by refolu- 
“ tion of the General Affembly, for the benefit of the troops 
“ fetving inthe prefent war,and bounded by, &c: until the fur- 
“ ther order of the General Affembly, &c.” 

“ Jbid. A\\ perfons, as. well foreigners as others, fhall 
« have right to affign or transfer warrants or certificates of fur- 
“ vey for lands ; and any foreigner purchafing warrants for lands 
“¢ may locate and have the fame furveyed, and after return- 
“ ing a certificate of furvey to the Land Office, fhall be allow- 
« ed the term of 18 months, ¢ither to become a citizen, or to 
« transfer his right in fuch Certificate of furvey to fome citizen 
“ of this, or. any other of the United States of América.” 

The Jury find in hee verba another law of Virginia, enacted 
in O&ober 1779, entitled “ An aé for explaining and amend- 
“ ing an aét entitled an aé& for adjufting and fettling the titles of 
« claimers to unpatented lands under the prefent and former go- 
« yernment, previous to the eftablifhment of the Common- 
« wealtl?s Land-Office.” The Jaw is expreffed in the follow- 
“ ing terms: _ , ; 

« 1, BE it enaéted by the General Affembly, That whereas 
doubts have arifen concerning the manner of proving rights 
for military fervice, under the proclamation of the King of 
Great Britain, in the year one thoufand feven hundred and fix- 
ty-three, whereby great frauds may be committed: Be it de- 
élared and enaéed, that no perfon, his heirs or affigns, other 
than thofe who had obtained warrants under the former govern- 
ment, fhall hereafter be admitted to any warrant for fuch mili- 
tary fervice, unlefs he, fhe, or they, produce to the Regifter of 
the Land Office, within eight months after the paffing of this act, 
@ proper certificate ef proof made before fome court of record 
within the commonwealth, by the oath of the party claiming, 
or other fatisfa€tory evidence that fuch party was bona fide an 
mbabitant of this commonwealth, at the time of paffing the 
faid recited act, or thet the perfon having performed fuch mili- 
tary fervice, was an officer or foldier in fome regiment or corps 
{other than militia) aétually raifed in -Virginia before the date 
of the faid proclamation, and had continued to ferve until the 
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Supaems Court of the United States: 
fame was difbanded, had been difcharged on account of wounds 
uifhin 


or bodily inficmity, or had died in the feryice, di 2 Sry 


particularly in what .regiment or corps fuch fervice had been. 
P fosmwg, dilchat ge ataniee, or des Sine and that the 
party had never before obtained a warrant or. cer ificate for 
pach oaisary ierblgr 3 ited iw pphing i 18 9 : l 
confitued in any manner to affect, change; or alter the tide 
of pny perfon under a warrant heefolare Med. | ae — 
_ & TL. And whereas the time limitted in the before recited a& 
to the..commiffioners. for adjulting and fettling the claims to 
uopatented lands within-their refpective diftri€ts may be too 
hort for that purpofe + Be ir fart ynaited, that all the pow- 
y 





ers given ¢o the faid Bamnifienert the faid recited a€t, thall 


de continued and remain. in force; fps and during the further 
term of two months, from and after the expiration of the time 
prefcribed.by the faid aét, and no longer: And where it thall 
appear to the faid commiffioners that any perfon, being an in- 
habitant of their refpegtive diftricts, and entitled to the pre- 
emption of certain lands;-in confideration of an actual fettle- 
ment;’ is unable ‘to. advarice the {um i for the payment 
of the-ftate price; previous to the iffuing of a watrant for fur- 
-veying fuch land, the {aid commiffioners fal certify the fame to 





the Regifter of the Land Office, who thall thereupon iffue fuch 


pre-emption warrant to the party entitled thereto, upon twelve 
months credit for the purchafe money; at. the ftate price, from 
the date of the warrant. ‘The faid Regifter fhall keep an exa& 
account of all fuch wartants iflued upon credit, and fhall not 
iffue grants upon furveys made thereupon, until certifieates are 
produced to him from the Auditors of public accounts of the 
payment of the purchafe money repetitively due thereon into 
the treafury; and if the fame fhall not be paid within the faid 
term, the warrant, furwey, and title founded thereon, fhall be void 
and thereafter any other perfon may obtain 4 warrant, entry; 
and grant, for fuch Jand; in the fame manner as for any other 
wafte and unappropriated land: Provided; that nothing here- 

in contaisied fall camatirued to extend to. any perfon claim- 
ing right to the.pre-emption of any land for having built an 

houfe or,hut, or made any improvements thereon, other than 

an actual fettlement as defcribed in the faid recited act: No 

certificate of right t0 land for actual_fettlement or.of pre-emp- 

tion tight thall hereafter be granted by the faid commiffioners, 

unlefs.the perfon entitled thereto hath taken the oath of fidelity to 

this. commonwealth, or fhall take tuch oath beford the faid com- 

inifieners; .which they are hereby empowered and directed to 

tender. afd. adminifter ; except only in the particular cafe of 

the inhabitahts’of the territory in difpute between this common. 

wealth and that of Pennfylvania, who fhall be entitled to cer+ 
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tificates upon taking the oath of fidelity'to the United States. 


Of America. a 


“ILL. And be it further enaétedy that all perfons, their heirs 
or afligns, claiming lands by virtue of any-order of Council, up~ 
on any of the a a waters, under actual furveys made by the 
furveyor of the county in which the landlay, may: upon the 
pio gs eaggparasi of fuch furveyors being returned into the 

and Office, together. with the Auditor’s certificate’ of the 
Treafurer’s receipt for the <compofition money of thirteen 
fhillings and four pence per h ‘acres due thereon, obtain 
grants for the fame according to. the rules and regulations ‘of 
the faid office ; notwithftahding-fuch furveys ‘or claims have 
not been laid: before: the. t of Appeals.. And all other 
claims for lands upon futveysimade by a county furveyor, duly 
qualified, under any order of Council, fhall by the refpe@ive 
claimers be laid before the Court of Appeals, at their next 
fitting, which fhall proceed thereupon in the manter direfted 
by the before recited a&. > at ee claiming right to land 
furveyed for another before the‘eftadlithment of the common- 
wealth’s Land Office, may enter a caveat and proceed thereup- 
on inthe fame manner as is directed by the act of Affembly 
for eftablifhing the faid office, and upon recovering Judgenient, 
fhall be entitled to a grant upon the fame terms, and rthe 
fame conditions, rules, and regulations, as are prefcribed by the 
faid act in the cafe of judgments upon other caveats, upon pro- 
ducing to the Regifter a certificate from the Auditors of the 
Treafarer’s receipt for the compofition money of thirteen 
fhillings and four pence per hundred acres due thereon.” 

“ The Jury find that the Court of the County of Prince 
William, ia Virginia, iffued a Certificate in favor of the faid 
Charles Sims, in the words following : 

“ Prince Witt1am Courr the 4th day ef April, 1780.” 

Charles Sims, gent. produced. to the Court a commiffion 
from Francis Bernard, Bfq. formerly Governor of the Pro- 
vince of New-Ferfey, with the feal of that province affixed, 
and dated the 15th day of March 1759, appointing William 
Douglefs Major of a regiment of Foot, to be raifed in the 
Province of we gh 5 whereof the honourable Peter Schuy- 
ler was Colone). He. alfo produced the affidavit of the Re- 
verend David Griffith, taken betore William Ramfay, Ejq. a 
Juftice of the peace for the County of Fairfax, the firft day 
of this inftant, that William Douglafs, commonly called 
Major Dougiafs, who formerly refided on Staten Ifland, did 
actually ferve as an Officer, in the corps of Provincials raifed 
by the Province of New-Ferfey, in the late war between 
é reat Britain and France; anda certain George Beardmor, in 

open 
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open Court, upon his oath faith, that he ferved as.a foldier a 
campaign with the faid Dougla/s, in the late war of Great 
Britain with France, and hath reafon to believe the faid Doug- 
lafs feryed the time for which the faid Regiment was raifed. 

he {aid Charles Sims likewife produced to the Court an 
affignment, indorfed on the back of faid Commiffion, dated the 
16th day, Fanuary 1779) figned Wiliam Douglafs, in thefe 
words. “In canfideration of the {um of £,100, current mo- 
ney as well as for other good caufes of confideration; I Wil- 
liam Douglafs, of the ftate of New-Ferfey, do make over, af- 
fign, transfer, and convey unto Charles Sims, of the ftate of 
Virginia, all my tight, title and intereft, tothe lands which I am 
entitled to, by virtue of the within commiffion under the King 
of Great Britain, and his proclamation iflwed in the year 1763. 
Given under my'hand and feal, this 16th day of January 1779.” 
The faid Charles Sims made oath that he believed the Pid 
William Douglafi, who made the before afignment, is the 
fame perfon whom the Reverend David Griffith mentions in 
his affidavit, and that the faid affignment was made to. ‘him for 
a valuable confidcration, and that he has never before. made any 
claim nor received any lands in confequence of the hefore 
mentioned affignment; and the fame is ordered tobe certified : 
And the Court doth further certify that the @id Charles Sims 
is, and hath always, been from the time ef his birth, an inhabi- 
tant of this tate. : 

Tefte, 


Rozert Grauam, Cis. Court. 

« The within is a copy taken from one of the vouchers,upon 

which a military warrant, No. 915, iflued to Charles Sims, 
the 7thday of April, 1780. . 


July 21ft, 1796. 
“The Jury find that the Regifter of the Virginia Land Of- 


Wo. Price, Re. L. OF: 


fice, on the 8th of May, 1780, iflued to the faid Charles Sims, 


aflignee of the faid William Dougla/s, one military werrant, in 
the ufuak form ; that the faid Charles Sims delivered the war- 
rant on the 30th of May, 1780, to the Surveyor of Yohagany 
county (within which Montour’s ifland lay) in Virginia, and 
directed it to be entered and located on feveral parcels of land, 
of which Montour’s ifland aforefaid was one ; that the faid 
Surveyor did on the fame day and year laft mentioned,. enter 
and write in his book, kept by him as. Surveyor, the faid» war- 
rant on the f2id parcels of land, and indorfed the faid entry and 
location, on the faid original warrant; and that the faid two 
feveral papers (or minutes) refer to and mean one and the fame 
warrant, though the warrant is dated on the 8th of May, 1780, 
and the record in the Regifter of the Land Office is under date 
of 7thof April, 1780. The 
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The Jury find thatthe governor of Virginia tranfimitted in 
the year’ 1784, a juft and true lift of the entries of laid’ tiade 
under the authority of Virginia in the difputed territory, to the 
Executive of Pennfylvania, which lift, among others, Contained 
the following itetr in relation to the militaty warrdint of the 
faid C. Sims ; oy bose ) ' 

“30 May"1788. Charles Sims; Military, §000. Ratton.” 
“ 39 May 1780. Charles Sims, Miljtary warrant 3060. Racoon’* 

“ The Jury find that the faid lift of entries, included the faid 
entry and ‘location of the leffor of the Plaintiffs, and was tranf- 
mitted to the Land Office of Pennfyloania, in the faid year 
1784 and that upon the faid entry of the leffor of the Plaintitf 
with refpec& to 3002 acres on Racoon creek, a furvey was 
miadey and a patent, dated 6th January, 1795, had been iffued 
under the authority of Pennfylvania, 

“ The Jury find, in bee verba, another law of Virginia, en- 
acted on the 20th. of June, 1780, at a feilion which commen- 
ced on the ift. of May preceding, entitled, “ An act for giv- 
« ing furthér time to obtain warrants upon certificates for pre. 
“ enption rights, and returnihg certain furveys to the Land 
“ Office, and for other pd se 3° the material parts of which 
law, are expreffed in the following terms: 

“ Whereas the time fixed by an att entitled 4a a2? for ad. 
 jufting and fettling the titles of claimers to unpatented lards 
“ under the prefent and former governzénts, previous to the 
“ eftablifhment of the Commonwealth's Land Office, for furvey- 
“ ing and retutning furveys to the Land Office upon entries 
“ made with the furveyor of a county, before the twenty-fixth 
“ day of Fun, one thoufand feven handred and feventy-nine, 
“ for lands lying upon the eaftern waters, and for returning 
the plats of legal furveys made upon the weftern waters un- 
der the former government, and exchanging military warrants 
“ ¢ranted under the royal proclamation of one thoufand feven 
“ hundred and fixty-three, and not yet executed, will fhortly 
“expire, and many perfons be thereby deprived of the benefit 
“ of fuch warrants and furveys: Beit therefore enacted, that 
“ all perfons having fuch warrants, fhall be allowed until the 
“ firit day of Fuly one thoufand feven hundred aiid eighty oné, 
“ to exchange fuch warrants ; and that the like time fhall be al- 
“ lowed for returning fuch furveys to the Land Office, to fuch 
‘* who were entitled to land for military fervice, for which cer- 
© tificates have not yet been obtained. : , 

“EV. And be it further enaéied, that the further time of 
« eighteen months be given to all perfons who may obtain cer- 
“© tificates from the (aid commiffioners for pre-emptionson their 
* obtzining warrants from the Regifter of the Land Office to 
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* enter the fame with the furveyor of the refpe&tive countiesin 
“© which their claims were adjut 


* commiffioners forthe diftrict of the counties of Monongalia, 


4 Yobogania, and Ohio; do not ufe or exercife any jurifdietion, 


* refpecting claims to lands within the territory in difpute be~ 
“ tween the ftates of Virginia and Pennfjlvania north of Ma- 
« fon’s and Dixon’sline, until fuch difpute thall be finally ad- 
“ jute and fettled. dun) 
V. And be it further enafied, that all farveys upon entries, 
“ ‘the execution of all warrants, and the iffuing of patents for 
“ Jands within the faid territory fhall alfo be fufpended until the 
“ faid difpute fhall have been finally adjufted and fettled 5 but 
“ that fuch fufpenfion fhall not be conftrued in any manner to 
« jnjute or affe@ the title of ary perfon claiming fach larids, 
* And whereas thé bufinefs of fuch commiffioners for fettling 
“ the claims of unpatented lands, will be much leffened in the 
“ counties of Monongalia, and Yobogania, and Ohio, cr.” 
“ VII, And whereas fome doubts have arifen upon the ton+ 


ftruétion of the aéts, directing the granting@warrants for land dué 
for military fervice under the King of Great Britain’s pro- 


clamatioh inthe yeat one thoufand feven hundred-and fixty- 
three: It is hereby declared that no officer, his heirs, execu- 
tors, adminiftratots, or afligns, fhall be entitled to a warrant 
of furvey for afy other or greater quantity of land than was 
due to htm, her, or them, in virtue of the higheft commiffion 
er rank in which fuch officer had ferved, nor in virtue of more 
than one fuch commiffion for fervices in different regiments or 
corps, nor fhall any non-commiffioned officer or foldier be en- 
titled to a bounty for land under the faid proclamation, for his 
fervi¢e in more than one regiment or corps.” 

“ VIII. And itis further declared, that the Regifter thal! 
not iffue to any perfon or perfons whatever, his or their heirs 
or affigns, a grant for land for more than one fervice, as above 
defcribed, nor to thofe who have received warrants for fervices 
fince OGober, one thoufand feven hundred and fixty-three, not- 
withftanding a warrant or warrants may have been heretofore 
iflued, and the land furveyed, anlefs the claimant thal! within 
fix months from the end of this prefent feffion of Affembly, 
produce to the faid Regifter the Auditor’s certificate for the 
payment of the ftate price of forty pounds per hundred, for the 
quantity of land in fuch warrant or warrants ; and if fuch 
money is not fo paid, that then the faid warrants or fur 
fhall he to all intents and purpofes void 5 and that ithe Regif- 
ter may be able to comply with this law, he is hereby direéted 
to make out, and keep an alphabetical lift of ‘all military ‘war- 
rents iffued under the former as well as the: prefent govern- 


nrent ; 
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ment; in cafe of any affignment, making therein the name of 
the affignor ; and the feveral furveyors with whom military ‘war- 
rants obtained under the former government, have been lodged 
or located, are direéted to tranfmit to the Regifter in the month 
of November next, or before that time; a lift of all fuch 
warrants.” ayer: 
The jury find a variety of orders iffued by the late Supreme 
Executive Council of Pennfylvania; and of proceedings en- 
tered inta by the Board of property, in relation to running the 
boundary, and to the lift of Virginia claims and entries on lands: 
within the difputed territory, &c. a variety of patents iffued by 
Virginia, for iflands in the Ohio; fundry treaties with the In- 
dians, and ceffions made by them, partieularly at Fort Stanwix 
on the §:h of Movember, 1768, and on the zoth of O7fober, 
1784; and they find the Conftitution and Laws of Virginia, 
refpecting the right of purchafing lands occupied by the Indi- 
ans; but which findings it does not feem neceflary to fet forth 
more particularly, p gt 
« The Jury findgthat Prefly Nevil and Matthew Ritchie, 
two deputy furveyoms, received from the Surveyor General a 
lift of entries made under the authority. of Virginia, which faid 
lift included the entry far the land in the declaration mention- 
ed ;. that their cammiffion was dated the 4th of 4pri/, 1785, ap- 
pointing them deputy furveyors, of all that part of Wa/bington 


' county, lying within the fpecified boundaries; and that on the 


13h of April 1787, they furveyed Montour’s ifland, and re- 
turned the furvey in bee verba, into the Surveyor General’s 
office fometime in March 1788; the return of the furvey fet- 
ting farth, that it was made for Charles Sims, affignee of Wil- 
liam Douglas, and under the Virginia warrant, entry and loca- 
ti0n. 

“ The Jury find, that before the year 1779, the Fndian tribe 
in confequence of hoftilities between them and the United: 
States, retired to the north-weft fide of the Ohio river, having 
abandoned and relinquithed all the lands, except on the north- 
weft fide of the faid Ohio river; and that by various treaties 
fince made with the United States of America, the boundary 
line of their hunting grounds is very diftant from the north- 
weft fide of the Ohio river aforefaid. 

“ The Jury find, that according to the practice of Virginia, 
no money was required to be paid fince the paffing the faid aét, 
entitled “ An A& for giving further time to obtain warrants 
“* upon certificates for pre-emption rights, and returning cer- 
“ tain furveys into the Land-Office, and for other purpofes,” 
by the holder of a military warrant for lands, except where 
more than one warrant is iffucd for the fame fervicc. 
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Supreme Court of the United States. 
“ The Jury find, thatthe Defendant William Irvine had ac 


before the 25th of December, 1783, which was before the faid 
Defendant made any payment of money to Pennfylvania, whole 
firft and: only payment was of the fum of £.283 13 6, Gn the 
18th of April, deco 3 

.44 IL Derenpant’s Trtce. 

“ The Jury find a law of Penn/ylvania, enacted the aot of 
September, 1783, entitled “ An A& to grant the right o | ae 
“ emption to an ifland known by the nameof Montour’s Ila 
«in the Obio river, to Brigadier General: William Irvine” 
which law is exprefled\in the following terms: ie 

“Sect. I. WHEREAS Brigadier General William Ir- 
“ vine, during his feparate command at Pitt/burgh, hath ten- 
“ dered effential fervice to this ftate, particularly the. frontier 
“ fettlements thereof:. In confideration whereof, 

“ Sect. ll, Be it enaéted, and it is hereby enafted by the 
® Reprefentatives of the Freemen of the Commonwealth of Penn- 
“ fyluania in General:Affembly met, and by the authority of the 
“fame, That the ifland, fituated in the Obio river, Ww 
« Pittfburgh, known by the name of Montour’s ifland, and 


“ every part thereof, be, and the fame is hereby, granted -un-" 


“to the faid William Irvine in fee, to have and to hold the 
“ fame unto him, his heirs and affigns, for ever; fubjed&t to 
“ fuch purchafe money asa future houfe of Affembly may direc. 

“Sect. Ill. And be it further enaéted by the authority 
“ aforefaid, That the Supreme Executive’ neil. be, and 
“ they hereby are, empowered to direct the Surveyor Gene- 
“ ral of this ftate, at the proper.coft and charge of the faid 
“ William Irvine, to lay out the faid ifland, and caufe it to be 
« returned into the office for confirmation. 

« Sect. IV. Provided always, That-nothing in this act 
«“ fhall be taken or deemed to bar any perfon or perfons, their 
“ heirs or affigns, who may. have obtained any’ juft or lawful 
“right to the faid jfland, or any part thereof, before the paf- 
“ fing of this ac. 

The jury find another law of Pennfylvania, ena&ed on the 
Sth of April, 1785, entitled “ An Aét to provide further regu- 
“ Jations whereby to fecure’ fair and equal proceedings in the 
J.and Office, aad in the furveying lands;” which act contains 
a feétion in thefe_ words: mis 

“ SEC. IL. Whereas the time for opening the Land-Office 
of this ftate, for the lands contained within the purchafe late- 
ly made by the commonwealth, of the Indian natives, of all the 
refidue of wafte lands within the charter bounds of Pennfylva- 
nia, as the fame have been adjufted between this ftate and = 

te 
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tual notice of the claim of the leffor of the: Plaintiff, fometine =v 
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1799. -ftate of Virginia, is fixed to be from-and after the firft day of 
Aww May next, when it is probable that sumerous applications will 





be made to the faid Land-Office at the faid time, ‘for. lands 
within the bounds’ of the faid late purehale, and the officers’ of 
the Land-Office muft neceffarily be es to give prefctenice 
to fome perfons, before others whofe applications may be made 
equally early, and thereby great diffatisfaction mutt arife, unlefs 
fome provifion be made by law to regulate the fame.” &c. 

“ The Jury find, that. the Defendant onthe 19th of April; 
1787, having previoufly returned a furvey into the office of 
the Suiveqey Cantera of Pennfylvania, of the lands in the de- 
claration thentioned, obtainéd a patent. for the fame; in due 
form, dated the 19th of Apridj 1PBR A oy FL ® 

« The jury find another law of Peanfyluania enacted the 46th 
of March 1785, entitled “ An a@ for the Jimitation of actions 
to be brought for the inheritance.or pofieflion of real. property; 
or upon penal acts. of Affembly ;” .which law contaiss, the :fol- 
lowing fection : ' 8.5 it 

“ SEC. V. And be it further enakted by the authority afore- 
faid, That no perfon or perfons that pow. bathor bave any.claim 
io the poffeffion of any lands, tenements.or heteditaments, of 
the pre-emption thereof, from the commonwealth, founded updn 
any prior warrant, whereon no furvey hath been made; or iin 
confequence of any prior fettlement, improvement or occupa- 
tion, without other title, fhall hereafter enter or bring any aétion 
forthe recovery thereof, unlefs he; fhe or they, or his;het or their 
anceftorsor predeceflorsyhavehad the quiet and peaceable poffe fi- 
on of the fame within feven yearsnext before fuch entry, or bring- 
ing fuchaétion: Provided ahways, That if any perfon or perfonsi{o 
claiming as aforefaid hath:been fotted or driven away from his, 
her or their pofleffions, by thefavages, or by the terror ofthem, or 
any other perfons; or by any other means, except by the judi- 
cial authority of the ftate;/hath-quitted the fame, during the late 
war, then fuch petfon or perfons, and his, her or their heir or 
heirs, fhall or may; notwithftanding the faid feven years be,ex- 
pired, bring his, her or their aétion, or make his, ber or their 
entry, within five years from the.paffing of this act.” -- 

“And the jury find the leafe,entry.and oufter, in, the decla- 
ration meritioned. And if upon the whole matter, &c.”’ 

Afrer dir affignment of the general errors; in nu/lo eff erratum 
pleaded, and iffue joined, the taufe was argued hy Lewis, £. 
Tilzhman, and Dallds, for the Plaintiffin error 5 and by Lee, 
Ingerfoll,and Rawle, for the Defendant: The former contend- 
ed that the title of the Leffor of the Plaintiff was defe&tive both 
in law and equity; but admitting that it was an-equitable title; 
they inftfted that the remedy was in equity,.ahd not at va 
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affignment of his right to bi 1 a 
liam n Dowglas hada jult claim to 
fidered as having a ri 
tion; but without a | applica 
it to poffeffion and ‘enjoyment himfelf, 
another. An aflignment is not a fub tite bret 
another, but a transfer of fomething from the a 
aflignee. * 
3d. The affignment from W. Douglas to C. St id to 
on 16th of van a@nuary 1779, before any law was” ‘ia 
Virginia, in relation to claims and oe uae of ‘this rindier gk sant 
and, therefore; its validi ity and opération maf Shae Rant 
per and conditions of the proclamation, aihtels it 
found that the Legiflature of the ftate afterwards altered and 
paeronm: i oh condition of the affignee : this, therefore, muft 
be invefti 
a tke fiit'3A of the Pipi Legiftature updin the fuib- 
ict pafled in May 1779, wles the terms “ All perfons, their 
vy ae affigns” claiming lands ser + re ghee 4 
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4799. for military fervice, fhall be admi ts for the fame as 
in other cafes ; but whether the claim ee agi his 
affignee, the provifion (if at all g to the bounty of the 
erm aha ME only be expounded to embrace claims 
that were fairly vefted by the Donee’s making perfonal epplica- 
tion, and proving a conformity to the other conditions of the 
gift. This part of the Taw, r, has a variety of other 





cafes upon which it muft atrach, and which were unqueftiona- 
bly of anaffignable nature. It cannot, therefore, be regarded 
aS creating or recognizing an affignable quality in the bounty 
Of the proclamation, which the proclamation itfelf does not cre- 
¢, or fupport; and, if no affignment could take place under 

‘the proclamation, unlefs there had been a previous perfonal ap- 
plication by the Donee, the word, “ heirs and affigns”” coupled 
in the law with the Donee, muft be conftrued to refer to cafes, 
in which the Donee has duly obtained warrants and furveys. ° 
But the material fe€tion, (/c, 3.) in the a& of May 1779, 
provides that no proclamation claim to lands fhall hereafter be 
allowed except in the following cafes: 1ft. Where a warrant 
had been obtained during the Bros, powetyenots Or ad. 
where the military fervice was ed by an inhabitant of 
* Virginia; or 3d. where the wallicar ice was performed in 
fone Virginiacorps: And, ineithér cafe,the claimantmuftmake . 
due proof in a Court of record, and produce a Certificate of it 
to the Regifter of the Land-Office within 13 months. Now, 
it is manifeft ‘that the cafe of the Leffor of the Plaintiff is not 
within any of thefe provifions: A warrant had not been ob- 
tained for W. Douglas’s bounty under the old government; 
William Douglas had never been an inhabitant of Virginia; 
nor were his military fervices performed in any Virginia corps. 
William Douglas himfelf, therefore, would not have been enti- 
tled under the law ; and fo far, likewife, the claim of his affignee 
can only be maintained upon his title. By the revolution, Vir- 
ginia within the boundaries of the ftate, acquired all the terri- 
torial rights, with greater powers, than the King of Great 
Britain previoufly poffefled : The King was bound by his gift, 
and could neither defeat, or modify, the rights of the Donee; 


' but Virginia, with the eftablifhment of her independence and 


fovereignty, became the abfolute proprietor of the unappropri- 
ated foil ;. and was at liberty to impofe conditions, to give the 
law, in relation to antecedent, inchoate, gratuities and grants of 
the Britifh mowarch. In the exercife of this authority, the 
opened her Land-Office to claims for old military fervices, upon 
the reafonable ftipulation, that a warrant fhould already have 
iffued, or that the fervices fhould have been performed by a 
perfon inhabiting the ftate, or in aycorps belonging to it. : 
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5th. But by the preceding law, it is evident, ined het 
are ae yee sire ea is not clearly who 
pump 4 imant in the 3d fection; and it is not 2 
ed to t period the imbabitancy, of the perfon performing 
the military fervices, refers,—to the time of the fervice, or to 
the time of the claim. Hence arofe the neceflity of intros 
ing the law of Ogeber, 1779, which was paffed (as its title de- 
clares, and great refpedct has been paid to a title in conftruinga 
ambiguous law, Hob. 232.) “ for oer fiding’? the 
aét that has juft been examined; and the doubts, that had ari- 
fen, are recited in the preamble to the firft fe&ion,—*“ doubts 
concerning the manner of proving rights for military fervice, 
under the proclamation of the king of Great Britain in the 
year 1763, whereby great frauds may be committed.” 

The firft enaéting words are “ that no perfon, his heirs, or 
affisn*, other than thofe who had obtained warrants under the 
former government, fhall be hereafter admitted to any warrant 
for fuch military fervice, unlefs he, fhe, or produce, 8c. 
a proper certificate of proof, ec. by the oath of the party claim- 
ing, or other fatisfatory evidence,” r1ft, That fach party was 
bona fide an inhabitant of Virginia, at the time of paffing the 
preceding law (Aday 1779) or 2d, That the perfon having per- 
formed the military fervice was in a Virginte before the 
date of the Proclamation, and continued in it till the corps was 
difbanded, or he wasdifcharged or died. Now, inorder to a fair 
underftanding and expofition of the law, it fhouldbe remembered, 
that it contains no repealing claufe or expreffion; and, confe- 

uefitly, the two laws, being in pari materia, mult be focon- 
flrued as to be rendered confiftent and operative in all their 
parts. 1 Bl. C. 82. Under this impreffion, the act of Offober, 
1779 is:evidently a reftraining, and not an enlarging, ftatute. 
By the act of Mey 1779, the donee, claiming under the Pro- 
clamation, muft have been an inhabitant of Virginia, or have 
ferved in a Virginia corps ; and the act of Odteber, 1779, with- 
out impairing or altering that requifite, in the cafe of the do- 

nee himfelf, only fixing the period of his inhabitancy to the 
paffing of the former act, fuperadds that in the cafe of an af- 
fignment, the aflignee, or claimant, muft likewife have been 
an inhabitant of Virginia. William Douglafs would not, it is 
clear, be entitled under either law; and is it not extravagant 
to inh, that the affignee fhall take, when the affignor is ex- 
cluded! 

When the act of Ofober, 779, fpeaks of “ the party claim- 

ing,” it muft, indeed, intend a party who can legally claim, but 







it by no means defcribes who fhall be a legal claimant: And 
when it {peaks of “ /uch party,” the reference (which is not 
always 
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? ing to quifie 

ie the fame feétion provides for proof being 
Saice the party had never befa S petliccd d wartene oF certi- 
“ are for fych military fervice ;” which muft be a to 


sabetly Lor ty the: Sen it would not fur y be e- 
nough prove tha an aligne 


a fyb ober 
Shite before <bialued wi a ne ur iene. it’ may be’ 
< by the bye, that the fpecial verdi& does not find the fact, 
that no warrant had iffued on Douglas’s a before the war- 
rant which iffued to the leffor of the Plginti 
6th. In addition to the exceptions * ed “hated, another ob- 
srk arifes upon the Virginia la F enacted the ct 
1780, which provides, that enly one warrant. fhall i 
one perfon, founded on claims for military ferviee; nor’ fhall 
even one warrant iffuc, -unlefs the claimant fhall within fix 
months from the end of the ie in which the law was én- 
acted; prove a payment of per hundred for the quantity 
of land in the warrant. - t is not found by the 
fpecial verdiét, nor has it oad dow been made either to 
irginia, of to Pennfyluania, “all the rights of Vir- 
ginia undér the compact; but his defect the vetdia 
finds, that it was not the ] othe’ of Virsinta to require the 
money to be paid by the holder of a reget warrant for lands, 
except where more than one warfant i 
ferviee. . This a however, that the money was not re- 
quired to be paid in Vi 
due and payable to Pennfylvania ;"and a mere practice of Of- 
_ fice in one State (which could not have been a practice of 


_ a long continuance when the compaét took effe&) ‘is not fuf- 


ficient to controul the plain provifions of a law, or to affe& the 
rights of another State. Whatever, therefore, might previouf- 
ly have been the pretentions of the Leffor of the Plaintiff, 
his non-compliance with the ftipulated payment, is an abandon- 
ment, or forfeiture of his claim. 
~ gth. But Montour’s Wand lay within the diftri& of country 
occupied by the Indians, and, therefore, it could not be the fub- 
je&t of location, for fatifying a private claim to lands. The 
Proclamation of 1763, the Conftitution and Laws of Virginia, 
and the Laws of Pennfyluania, all concur on this point. Iti is 
‘ true 


* Fersworu, €. i Therale is, that “ fuch” applies to the laf an- 


cecedes mle “ts the fenfe ef the pallage requires a different conftrue- 
{i 1ORe : ‘ 


ued for the fame 
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true, the fpecial verdi& finds, that before. the year the 
Indian tribes had retired: to: the North-weft fide of the Obio, 
having. ‘ifhed all the land, except on the 


North-weft fide of the river, and that by v 
sop groundh tipety didnt fn the Notte 
ing grounds is very di the ide 
hate beivemmniied. that it is alfo found by the fpecial verdict, 
that the retreat of the Indian tribes was, “ in confequence_ of 
« hoftilities between them and the United States.""WA retreat, 
under fuch circumftances is neither a dereliétion, nora ceflion. 
Acquifitions of territory, in confequence of hoftilities, do not 
pafs in full fovereignty ; the transfer is not complete unlefs 
confirmed by the treaty of peace; and even if it was an ac- 
uifition in war, it was a national acquifition, and enured to 
ule of the United States. It.appeays, however, that the 
abandonment of the was rig bo the neceffities of war, 





and not with a view toa direliGtion; for,afterwards, at the treaty 


at Fort Stanmwix, in the year 1784, this very property is ceded 

tap intiaa, 208 dee orBion 0 road ennfylvania, not to 
Virginia. There may be an appropriation (which, it is faid, 
is the effet of a warrant and furvey) of an equitabl 3 
but, in the prefent yf the ub of the Surveyor, in the year 






1787, was the entry of ublic Officer; of the t of 
wd  effor of Pa Plaintiff ; it did not conft ron actual 
poffeffion ; and could not be effe&tual for any other purpofe, 
re creating an appropriation of an equitable, or executory, 
ate. ; 
8th. Though the treaty, or compact, pita inia and 
Potsjilvete tughtles be held facred, it fe conftru- 
ed as to change the prevexifting ftate of property 3 rendering 
that perfe&t which was before imperfect, and making valid 
what was before void. “The compact fecures private property 
of every defcription ; but it does not convert claims into 
rights, nor equitable rights intolegal eftates. The-rights con- 
firmed are thofe which would have been good againft Virginia: 
complete rights are confirmed, without any aét to be done b 
the party ; and incomplete rights are confirmed in the saatile 
fituation, in which they were, at the date of the compaét, to be 
rendered complete according to the law of the State, acquiring 
the jurifdiétion and fovereignty. It muft be conceded, that 
the warrants granted by Virginia on lands, which proved to 
belong to Pennfylvania, were ipfo facto void ; though it was 
reafonable and juft to recognize them ona 4 oe of the 
territorial controverfy. Reafon and juftice do require, 


however, that. fuch a reeognition fhould be conftrued into a 
confirmation of the title (Co. Litt. 295.) giving to the eom- 
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pact the legal operation of a patent, without exprefs. words to 
produce that effect. Nor can the State be regarded asa truftee 
under the compact, for the:ufe of the Leffor of the Plaintiff ; 
for, fhe had granted the mption right to the Defendant ; 
and the Defendant, in a Court of Equity, would have been re- 
garded as the Truftee, if any truft could be raifed hy imphi- 
cation. 

What, then, were the circumftances of the parties at the 
date of the compact, and afterwards? So early as the year 
1783, the Defendant had procured an a€tual furvey of the pre- 
mifes ; and, according to the adverfe doctrine, was thereupon 
in poflefiion. But the leffor of the Plaintiff never attempted 
to procure a furvey till the year 1787; (which could not diveft 
the Defendant’s previous poffeffion) and he refted fimply on his 
Virginia, warrant ang entry; though a fucvey was furely re- 
quifite, if not to locate the land (inafmuch as naming the ifland 
might, in that refpeét, be deemed a fufficient defignation) at . 
leaft to afcertain the quantity. It is to be confidered, indeed, 
that in the very lift of entries inthe Land Office, tranfmitted 
by the exccutive of Varginia to the executive of Penanfyluania, 
there is no {pecific mention of a location on Montour’s ifland; 
and though the fpecial verdi& that Wevil and Ritchie re- 
ceived a lift of Virginia entric$, including an entry for the 
lands in the declaration menti the lift is not fet forth in 
bec verba; and the entry, for aught that appears, may have 
been made fubfequent to the compact, or it may be in favor of 
the Defendant. . 

Belides, there was a general prohibition 4s to furveyi 
iflands in the Ohio; 2 Vol. Pest Leva p- 317. f- 13. ( ball 
Edit.) and the furvey of Nevil and Ritchie, was, in tact, un- 
authorifed by their commiffion, which gircumforibes their dif- 
tri&t to limits, not including Montowe’s and. The commif- 
fion authorifes them to furveyin a Diftri& formed of a part of 
Wafbington County: now, Adgntour’s ifland lay, originally, 
within Wefmoreland County; it lies at prefeat within Alle- 
ghaney County; but it never was at any time included in 
Waprinzton County. 1 Vol. Penn. Laws, 874. (Dall. Edit.) 
» Vol. Penn{. Laws. 595 If then, the furvey itfelf is not lawful, 
it cannot be brought in aid of the title of the leffor of. the. 
Plaintiff. j 

gth. It only remains, on the queftion of title, to thew, that 
the Pennfyluania a& of limitations, is a bar to the claim of the 
leflor of the Plaintiff. The a& was pafled on the 26th of 
March, 1785; and it declares, “ that no perfon having a clainrto. 
lands, or to the pre-emption thereof, founded upon any prior 
warrant whereon ne furvey hath beem made, dc, thall hereafter 
enter 
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enter, or bring any aétion for the recovery the unlefs he, 
or his anceftors, or predeceffors, had the quiet and. peacea- 
ble poffeffion withm feven years before fuch , or bring- 






ing fuch aétion.” ‘The prefent cafe, it is infifted, is plait 
defcribed in the law; and the right of Pennfylwania to legit- 
ry, cannot be denied on general principles, and is not impair- 
ed by the terms, or meaning, of her compaét with Pirin “ 
I. From this review, it was conlcuded, that j 

Leffor of the Plaintiff was defective both in law 

the Defendant urged, that the remedy was in equity, and not 
at law. poe * F 
warrant, and entry, coupled with the Pennfylvania: furvey no 
patent has been iffued by either State; and the compact be- 
did not ipfo faée complete it. On this ftatement, ey it 
is contended, that the legal eftate has not yet been vefted in the 


late, in relation to all the lands within her territorial bounda- 
, ¢€ 

uity 5 

but admitting, that it was an equitable title, the el be 

‘The title of the Leffor of the Plaintiff refts on the Virginia 

tween them, though it gave a right to have the title leted, 

Leffor of the Plaintiff; and that a court of equity is alone com- 






petent to fupply the defect of the conveyance. It that 
in Pasahioore where no. Municipal Court of exifts, 
neceffity has compelled dges to apply a legal re yin 
every inftance of an equitable title; but the fame neceflity 


‘ not occur in a cafe before the federal tribunals, which have an 


equitable, as well as a legal, jurifdiction; and the aét of Con- 
grefs, that adopts the laws of the feveral States, as rules of de- 
cifion, does not adopt their forms of action, nor their modes of 
proceeding. 1 Vol. p. 7%, | 34. (Swift's Edit.) A contract made 
in: Pennfylvania may furnith a by be for. litigation in any 
country upon earth; and though the law of Pennfylvania would 
be regarded in expounding the contract, wherever the “a. ot 
on took place, the remiedies of that place, and not the judicial 
remedies of Pennfylvania, would be applied to inveftigate and 
enforce it. 

If it is only an equitable title, will the legal procefs of an e- 
je&ment afford a plain, adequate, and compleat remedy? 1 vol. 
Laws of Cong. p. 95. f- 16. (Swift's. edit.) Ejectment is 
merely a pofleffory aétion: a judgment in favor of the Leffor 
of the Plaintiff will not cure the defe& in his title. Buta 
Court of equity could decree the Defendant to convey to the 
Plaintiff; the only remedy that can be compleat. 

It. will be faid, however, that a warrant and furvey confti- 
tute a legal title in Penn/y/vania: but the pofition is incorrect- 
ly taken, by confounding the nature of the eftate, with the né- 
sefity which compels the wie of a legal remedy, for effec- 
, > tuating 
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an equitable were 
er that’a warrant and furv: 
tion. abs rh. 
authorifing a furvey 
words of grant; pe ter th furvey was made 
ed, a oath eicaaa dal, heady sl cof te 
Pitenbie, but to declare and fecure the propri 


‘money, quit-rents, refervations of mines &c. Taha, sarcn ‘the patent 


iffued, the terms of the bargain were not fettled ; nor had the 
proprietary parted with the fee: And is it juft or. ‘legal to con- 
that the proprietary could never evict a warrantee, who 





price of the lands, and to enter into the ufual 
Ss ef the patent; legal eftate could exift in 
» the proprietary ‘warrantee, at the fame 


: practice of Pen ia, in the application of le- 
al rewialibe to equitable rights, bas’ given rife, pe > toa 
feenlting confufion of ideas and expreffions, i in the decifions that 
have occurred on the fubje& ; but it does not appear in the, re- 
port of Fothergill’s Leff us. Stover, 1 Dall. Rep. 6. whether 
the Defendant’s was a legal or an equitable title; and in Af 
Curdy vs. Potts et al. 2 Dalt. Rep.-g8. it is male that the 
words “legal pofféffion”” were inadvertantly ufed by the Judge 
or the Reporter, inftead of the words latisfal pe, thie Y fee 
the cafe naturally points at the peel and a poffeffion may, 
certainly be lawful, without bei 
Upon the whole, it was i they the Leffor of the Plain- 
tiff had no right that could inlaw or equity diveft the pofleffion 
of the Defendant, whofe title was compleat in all its parts— 
a Legiflative grant, carried into effect by a regular furvey and 
atent. 
‘ The Counfel for the Leffor of the Plaintiff, anfwered the ob- 
jections to his title, and to his remedy, under the following 
general confiderations : 1ft. His rights before the compact be- 
tween Virginia and nef lwahia: 24. The true tills 
tion of that compact: he right of the Leffor of the Plain- 
tiff to be relievedin the stele rm of aétion: rE 
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I. The right of the Leffor of the Plaintiff beforesthecom- _ 1799. 


pact between, Virginia and. Pennfyluania, -is » 

ounded on the_pr 

Mere fs 17038 tthe right of William Dauglas is 
nger queftionable, fince, the fpecial verdi& y finds ¢ 

fact, that “ by the Proclamation the King gave'to him, his 

heirs, and affigns, a right to a bounty ‘of soo acres of “ty 

When it is found that he took by virtue.of the Proclamat 

it follows that he had complied with all the eis Y 

otherwife he could not fo have taken. , It.is, , that i 

jury colle&t the contents of a deed; and find them; 

find the deed; in bee verba, the Court mutt regard. 

itfelf, and not the conftrugtion ; becayfe, the Jury.are 

judge of the law ; and the very circumftante of their 
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law, and fubmitit to the Court: Vaugh. 77: . But when,adeed 
contains certain faéts, without which,the party cannot take, : 
finding that he did take; and the deed, that.fhews he could not 
have taken exclufively of thofe faéts, is a finding of the facts 
themfelves: If upon.an infpection of the Proclamation, it 
fhould appear to. contain. no words implying a grant, or to be 
infufficiently expreffed in that refpe€t, it is a. matter of law on 
which the tt will judge ; though a i with a favourable 
countenance to fupport the verdict. Hob. 54. 2. Bu epee 
But the terms of the grant are unequivocal ; the power of the 
Crown to make the grant was iacontrovertible;. the defeription 
of the perfons ta receive it, is comprehenfive and plain; and 
re finding of the Jury fettles the rfeht of the Leffor of the 
intiff, ds Pe ee aE 4 
‘Having confidered the pperation of the Proclamation, con-' 
nipiof the fpetial verdi&; to veft a right in 
William Douglas, the next ftep is to trace the.courfe of the 
title from him tothe Leffor of the Plaintiff, under the fan&tion 
of the laws of Virginia ; which, even after the Revolution, 
fulfilled the intentions of the R 2 ath a liberality and 
jultice. “ Wythe Rep. 40. _ Wafhington’s Rep. 230. Forthe 
general gift of the Proclamation was not reduced to fpecific.ap- 


ad 


propriation unti] the Roy! authority had ceafed ; and until Vir 
ginid, had the been unjuft; or even ungenerous, might have | 


:efufed a compliance: .. 


. 


The firft and fecond laws of V#¥ginia; both enatted in May, 


1779, before the Leffor of the Plaintiff had taken outa war- ~ 


rant, ought to be confidered together. The firft laws ft is true, 
excludes claims for military fervices, unlefs the feryice was 
performed by an inhabitant of Virginia, or in.a Virginia corps : 
but the {pecial verdié& does not exclude the poffibility that 
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Donglat was an inhabitant of Virginia, although it finds that 
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pratt erapers Dek waich! feet pe is expounded in 
meaning of i 

the ead nh to meet cao Pinu. 
But the aw wires es afignability 

po ade inta(much as the fe8tion, after clafling, charter 
aero wipe ies and mititary rights, ex- 


ypothelis, finee the 


of each clafs, to = — 
locate, warratits. owe e runs throughout 
§th feStion provides that cmon &c. or their affignees 
map let their claims on walte and unappropriated lands ; 
the 1th fection provides, that certain regulations thall 
not extend “ to officers, foldicrs, oF ‘hele affignees, clai 
lands for military ferviee.” ‘Thefe palfages embrace all mili- 
tary rights » arid whatever may have been the neceffity of a 
perfonal a Fay of the Donee; under the Proclamation of 
the per pre be 5 iti id bees ren difpenfed with by the 
Legiflature of 
sith beckon te oF Deh lan Bratees 
sthabitants of Viogiala hod paid ne in numerous 
ane for what pues me oer ae fe eign rights 
ng perfons, who 
ver ferved ina corps belo sae Sole the error, 
verve core ie jut an wd hy apralei. to the aid of 
the erehctorss Deine paces Sah ; ork. the neg law 
virtually ratified their is policy 
in ciety without admitting perigee gel => ig “of the 









Leffor of the Plaintiff; fome word ee the law of Ofobe#, § 
will be nugatory: K Vi jas hw ima ia Pay 
Corps, or acitizen of New- ferving in a Virgin corps, 
would have been entitled under ; tipine ing law; buta third 
aide was to be ot be) purchalers of mi- 
litary rights ; and lence the rot "he, She, o they,” / 
bay righ and ens the pbraleclgy s} but to their a/ : 


Soon after the law of Oédeber, 1779; was p with 
period of clght mnnethstis Lats the Plaintiff obtained hi 
warfant, an entered ity with a location on Montiur’s ia 7 ey: 
in the Regifter’s office, The watrant, entry ang locatiae, 
all in conformity to the laws and practice of Verginiay The 
defeription of the ifland pofféffes fufficient certainty ; and it is 
found by the verdi&t to be on the north-welt fide of the Ohio, 
not within any prohibited diftri&t of country. From the 20th 
of Fune 1780, when the law enaéted that all proceedings to 
eXecute warrants on the difputed terri Fe tea be fufpended 
until the compact and ceflion to Peanfylvania, it igre 
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for the Leffor of the Pla fF to purfae’ ai 
tuating his titlez ‘but ‘his rightswrere not impai 
Bi hehe a Mca 
ed; the fubfequent of Neville and Ritchie Ane 9e8 
ed to an entry and pofi = on behalf of the Leffor of the 
Plaintiff. °“T aca bg me meg gk ed erin 
“k 






wlieety “aririoe eb nips been, Heel & gnovepunaale 
military warrant ways been de eC 
right,” Wah Rep. 40. "W apbington’s Rep. 2 
thas been contended, however, that the 1 

. 40 per hundred actes, either to Virginta or. 

ithin the ftipulated period of fix months, amc 
Joninent of forfeiture of al! the preve its 

efior of ‘the Plaintiff. But the fpecial ve tds 4 fa 
dire&ily oppofed to this conftruction ; and ufage’ ts ‘a fafe ex. 
pofiter of thélaw. The fraud intended. tobe tty sa 
was the iffuing of tw nts for one claim; andthe Court 
will not prefume that more than one had iffued upon the pre- 

clicafe the {. 40 was never required, or ex- 

a warrant founded on military ferviees, “But it is 
impoffible to confider the provifion as. ‘to lands in this 
predicament for the ing reafons: $f. Before the expira- 
tion of the fix months which the lew, paffed on the 20th of Fure 
1780, (2 Vol. St. L. 208. Dall. Edit.) aowed, the lands, and - 
the right to the price, were ceded by Virginia to Pennfyluania, 
to wit---on the 234 of Fune, 1789. ’ From the time of 
ceflion Virginia‘had no right to the price; and ny yr, 
never fixed atime for paying it, nor impofed a penalty for a 
gleét, or refufal. _ If, then, the performance of a condition Be. 
comes impoffible by the aét of the party, he fall ‘neverhimfelf . 
take advantage of the failure. Dees tt, ed. By ful . 
the powers of the Commiffioners, in relation to the executior 
ef warrants, within the difputed territory, thofe lands were vir- 
tually excepted from the general provifion of the a&. It is 


harfh, indeed, "to fubjeét a man to a penalty for not paying for 
lands, whch be neither locate, nor poffefs, frat for- 
feiture does not apply, the refult is, that the money, if payable 
at all, muft ‘be paid, before a patent can be obtained. “Wirginia 
thought the warrant ftill in force, for, it was certified in the 


























lift tranfmitted by her Executive; and Pemifylvania has, alfo, 
manifefted her opinion on the fubje&, by W@ing a patent for 
2 ne andesite 


the lanids'locatedon Racoon creek, under tly 
fimilar. It is bere proper to add, that, although the law was 
paffed during a feffion, which commenced on the 1ft of May 
1780, it was not, in faét, enaéted till the 20th of Fune 1780; 
fo'that it canhave no effec to invalidate the warrant arid loca- 

tion 
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Cases ruled. and adjudged in the 
hp ich were made by the.Leffor of the Plaintiff, on, the 


thof May,r ely. relation of We to 

rh estan, igal ee. 
which ich wil. never be aleve » roe us - 431- 
2 Mod. = 

But i ion othe pbje “Montour”: Lay yy 
in i lans; and. cou 

fore, aes hee fa thé fabjedh a lawf pea under a 

Speen _ Without confefling pret ery wie Be 


dian tribes, i i is re the 

upon the finding oh rte ae ree blr the. Je 
1779, they had” a ¢ elinquithed all the lands: 
cept on the nocth-w fi of the Ohio; and that in ce 
of treaties, they have fince receded yery diftantly boun- 
dary. Lands may be acquired by gongueft; and a relinquith- 
ment, in Confesinans ence of hoftilities, is tantamount to conqueft*, 
2 Bi C..9.. The’ lands are, likewife, found to have. been 
within the charter boundaries of Kirginia, fo that as far-as. roy- 












al jurifdidtion, coatavien render, are imvolved, the fove- 

reigony and pr of. ‘inn ake 9 “re com aa *‘Itis faid, 
wever, that derel - poffeflion fhoulc have been 

taken; and here toothe fpecial yerdi¢t meet 

finding that the lands mentioned ia the deck: 


ed in the bounds of Yobagany County, 
.Ipis not honorable to. the charaéter, nor ae aH ‘dn 
of Pennfplvania, to urge the treaty at Fort Stanwix 
year 1784,-as a proof that, the Tadian title had not been 
ufly extinguifhed, . Rather, let it be faid, that fhe pur- 
d tranquility from the Indians, for the benefit of all, wha. 
held lands within their hunting grounds; and that thedeed en; 
ured toptheir ‘ule, for their refpective proportions, and to-her 
ufe only for the refiduum, Befides, the Virginia, rights — 
original charges onthe land, which fhe ops bound et. poor 

and defend; and the fuccefs' of her operations, akc nerd —% 
treaty or by arms, could never abridge or deftroy 
does not now lic with her to difpute the, rightof Vi even 
if ufurped; fory the is eftopped by her own'adt, 

Il. “Phis ‘leads.to a) fecond general gears eS is 
the true » conft » of. the Compact between Virginia 
and Pennfyluani ¢ compact was ratified by the former 
the 23d of Fu oy the) latter on the 23d of Septem 
ber. 17805; when me mutually obligatory, and neither 
Sur could sates: pee marta, from "ite: with its 

'_ terms, 


* Eceswoatn, C.F bading of t ae is tnt Nag becaine 
dgteliet sand it isno a os rom ee . 
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_ the Plantiff, it is repeated, was acquired. *r, founde 
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terms. On the contrary,-indeed, each; 
the other, and to/the’ individuals concer 
fary aét thould be 
agreement and 


contempla fhould hee dimini 


Lee tothe. Shak nies ag 















Barres ith'that view all the pre Beach ules 
pt Lenn) with that view all the preca re take 
an mie Ory te aaah Nee nat 
Sip ed iam ' 
pared dat Of the i ie 
i" Pecvioly however, to te Firs of 


Cea eee 
ania, by a 24t ry 3 
by. Wy en 7 5! 







ut’ in doing this, uft have been remem 
mifes lay, within Poe wire 


<a Onl be a jai co “that noth 
deemed pee p 

“ their heirs or a a an y "ara yj 

« Jawful right to the fai or any part thereof, be b the 

« pafing of the-aét.” 2 Vol. sso. f & { (Dall. Bait.) eis 

faid, that the lift tranfmitted by the Governor of Virginia 

not §pecify the location of Montour’s Mand; but it is: found 

that the lift on which Neville and: Ritchie made their furvey for 

the leflor of the Plaintiff, did comprife the lands mentioned: in 

the declaration; and pila had full notice of the Vir- 









ginia claim, before he any part of bis purchafe money. 


Having, then, precifely afcertained the fpot tei location 


(and. in ee nt cafe, a furvey was unngce sy either to 


enti d, of to afcertain the quantity of land it : 
tained hs Leffor of the Plaintiff pty a 5 ate under Vir- 
sina wanted no other form or aét than the ratification 


to make it complete. » << ratification is ac- 
pels ay iven ‘the exprefs condition “ that the private pro- 


“ pertya of all perfons acquired a ded on, or 
« recognized , the laws of either s to therdate 
“ hereof, be faved and confirmed to thom though they thall be 
« foundsto fall within the other.” The of the. Lefffor ‘of 






recognized by the laws'of Virginia’, and that right is not o ly 


faved, but confirmed bya covenant or lawof eae jwania.* That 
a new war! Wein Praiee after the » is peer by 


theproes the Virginia location Ln an 











the a& of limitations (2 Vol. 28: 
Pennfyvania- warrants, or impr 
Lefflar of the Plaintiff claims entirely v 
Againt the refetvation ‘and excepti 

















where the iflands wo. ~ to Py a; they art Tefe 
and excepted from applications under a partitular fection vf 


Jaw, but net trom applications folinded on @ previous Hien; and 
there is saving of Defendants pre-eaiption Zight, which 
is virtually, and by reference to the provife inthis grantja faving 
of the right of the Lellor of thé Plainti@is oc 02 > 


is ies 
With refpect to the title of the Def (though the Let. 
for of the Plaintiff muft fucceed supe: h of his own 
title, and not by the weaknels Of his an it may be 


permitted generally to obferve, that it is founded ona grant — 
made out of the ufual courfe; ‘that it is made fubjeé to all pre- 
vious rights ; that the patent was taken out with exprefs no- 
tice of the /irginia right: and that; under fech cir 

if the Leflor of the iff Kiks a good: title, the Deféndant’s’ 
patent mutt be merely voids = * 

ILI. But it remains toconfider the right of the Leffor ofthe 
Plaintiff to be relievedin the prefent form of a@tion : And it is 
furely extraordinary, after his fuit hes a€taalty ‘been -difmiffed in 
equity, becaufe his remedy in Pennfylvania was at law, that he 
fhould now be told, thathe muft fail at Tew, ‘becauft his 
is in ee ee: to be forever fulpended Between ‘the two 
jer’ fdi&ions, like Mahotnet’s coffin betwéen heaven and earth ? 
Bat the title of the Leffor of the Plaintiff is a legal title; and 
even if it werepnly an equitable title, the remedy by ejectment 
is the only one in Pen nia™* 

The 34th fe@tionof the judicial a& (1 Vol. 24. Swift's edit.) 
adopts the laws of the feveral ftates, as rules of decifion in trials 

at 


* Iris true, thet the cause wasetizinally inftituted on the equity fide 
ef the Court, but owing to fome objedtimmon account of the cwizens 
thip of the partiesyas wel! as to am opinion, that a legal remedy wus 
applicette to an etuitable title in Per=fy/vaniu, the Bil was difnilicd. 
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feizen, fhorter and eafier modes by deeds executed, acknow- 







































rt ity. Such a remedv ean be had, 
the prefent demand. A Plaintiff may (confiftently with’ 
principles of law) frame bis demand for the whole, or fora par 
of his t bee aay ice & bition Of tS eee 
eftate, at law; and, if he thinks it neceffary, he may ' 


equity for a conve or an injundtion, to fortify and fe 
hie polleflion. The Leflor of the Plaine alferts & le 


of nm; and anaction of ejectment ie ve pte rer 
3 Bi. C. 905. 180.1 Burr. It is immaterial, how minut 
interett is, if it is a legal intereft; Run. 9. and it may eafil 
that the title is a legal title in Pe ania, againk 

e, and again ‘all claimers under the ftate. ‘the 

of Pennfylvania, the fyftem of feudal. tenures was recogni: 
and lands were held in foecage, fo that feizen was a teebni: 
principle pet nae incorporated into the tenure of our “ 
but what conftitutes a feigen, is, perhaps, ftill as uncertain, as it 
was formerly thought to be by Lord Mansfield, who fays in a 
general definition, that “ feixen is a technical term, to denote 
the completion of that inveftiture, by which the tenant was ad- 
mitted into the tenure; and without which, no freehold could 
be conftituted or pafs.”* 1 Burr. 60. 107) To effectuate this 








yee 


ledged, and recorded, were foon adopted in Pennfyliania, than 
feo sat common law, or conveyances under the ftatute of 
ufes: 1 Vol, Penn. Laws. p. tir. f- 5. (Dail. edit.) Ibid. in Ap- 
pendix. p. 27:8. And though thefe modes dood ep giooet 
Epes tutes, long a has given the fame force and 
effeét to other evidences of title ;~as a warrant and furvey ;—1 
contraét to purchafe lands, and payment, or terider, of the con- 
fideration ;~=which give a legal eftate, and produce all the con- 
fe wee of a feoffinent ; namely, dower, tenan ag the cur- 
tefy, forfeiture, efehect dic. 2 Dall. Rep. 98. But the title of 
the Leffor of the Plaintiff, though it fpruag from the Procia- 
mation,.and though it is fortified by thetge of Pennfylvania 
will be found, on Mill higher ground, to be q legal title: itema- 
nates from the Legiflature, and therefore from the Common- 
wealth ; it is, emphatically, a Law, andy,,therefore, fuperior to 
any mere Executive exemplification: it is a public covenant ;° 
it muft be eonftrued as a patent from the fuvereign ; and where- 
ever 
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after a change of jurifdi€tion, be defeated or quefttoned for 
formal defed&ts..6 SS eACARL hs ia 
__ It further appears, that Sims, fince the faid compaét and ra- 
tification, has, without any laches that would prejudice his 
claim, obtained a legal furvey Of the faid land under Penn/yl- 
vania: In which ftate, payment, or asin this cafe confiderati- 
on pafled,and a furvey though unaccompanied: b patch; give 
a legal right of entry, which is fufficient in ejedtnient . Why 
pu have been adjudged to give fuch right; whether from a 
defect of Chancery powers, or for other reafons of policy or 
juftice, is. not now material. The right once having become 
an fabified legal right, and having incorporated itfelf as fuch, 
with property and tenures, it remains a /egal right. notwith- 
ftanding any new diftribution of judicial powers, and muft be 
regarded by the common law courts of the United States, in 
Pennfylvania, as a rule of decifion. = ; 
The JupGMmeEnrT of the Circuit Court affirmed. 


 *TREDELL, Fuffice. Though I concur with the other Judges 
of the Court in affirming the Judgment of the Circuit Court, 


yet as I differ from them in the reafons for afficmance, I think ' 


it proper to ftate my opinion particularly... ° 3.0.4.0, 
In order to dothis with the greater diftintnefs, it is neceflary 
that I fhould obferve upon the nature of this title according to 
my ideas of it, from its origin to what may be deemed its con- 
ummation, af featt for the purpofe of maintaining this eje&ment. 
My obfervations, therefore, will be under the following heads 
of inquiry ! he ree PP PERE eis cee ny eee 
1ft. Whether it fufficiently appears that William Douglas 
was entitled tog military right, fuch as it was, under the Pro- 
clamation of 1763.- oO hia eee 
_ ad. Whether the right of Doug/as, in cafe he was fo entitled, 
was affirnable, under the. Royal Government; or fince. 
. gd. Whether the Leffor of the Plaintiff in the ejectment, 
had a title, arid if any, of whatnature it was, under the laws 
of Virginia... 4 . iy 
_ qth. \Whether he-had any title, fubfequent to the compact, 
under the laws of shoe ages | 
sth. Whether if he hada title, it was fuch as was fufficient 
to maintain this ejeétment. 


VOL. UL Nad: The 


* The Cuter Justice obferved, at’ the. conelufion of .the opinion 
ef the Court, that Judge [nepace ( whofe indifpofition prevenced, his at= 
yendance) concurred in the refalt, but for reafons, in-fome re- 
foe@ts, different from thofe which had been affigned. . As 1 have fince 
been favored with a copy of Judge krrvert’s nutes, I thetid think the 
report of the cafe imperfect without publishing timmi, — 
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Cases ruled ard adjudged in the 


The firft queftion is, 

_ 1» Whether it fufficiently appearsthat William Douglas was 
entitled to a military right, fuch as at was, under the Procla- 
mation of 1763? ee 

_. Though the finding be nat ble ether fo correct as it might 
have been, yet I think it_ may be fairly inferred that William 
Douglas had all the requifites to entitle him to a ey right 
under that Proclamation, efpecially as the Jury have faid gene- 


fally that the King gave to. him the right in queftion by that 


Proclamation, which could not have been in fact true had any 
of the requifites been wanting, and though oe, finding 
inconfiffens with a particular one cannot ftand, yet Lam of 
Opinion a particular finding confiftent with a general one may. 

The_next queftion is, 

2. Whether the right of Deuglas was affignable under the 
Royal Government, or fince ? 

The grant was general to all who were the ‘objects of it, 
and required only evidence of proper fervice, and the ufual 
fteps towards obtaining a grant under any of the then Provin- 
ces. The Rope faith was pledged, that in fuch a cafe,a grant 
fhould iffue. It was immaterial, at that time, in what province 
the grant was obtained, as all belonged equally to the Crown. 

grant was for meritorious fervices already performed, and 
therefore it was an iatereft, though in fome degree indefinite in 
its nature, fanctioned by every principle of moral obligation, 
and fuch as the party entitled might, on the moft folemn principles 
of public juftice, confidently demand. Upon a large {cale, the 
Crown was certainly a truftee for all thofe perfons to whom 
ats faith was pledged ; and, therefore, fo far as no particular pre- 
rogative of the Crown interfered, it was rational to confider it 
in the light of any other truft. It has been doubtful whether 
.the Crown could in any cafe be a truftee, fo as to be the objec 
of any municipal decifion, but the law could never prefume 
(however the fact may be) that the Crown would not faithfully 
perform any truft belonging to it. The only difference be- 
tween that and a private truft, is, that the latter is clearly 
enforcible by a Court of Equity ; the former perhaps muft be 
left to the.confcience of the Crown itfelf. But this makes no 
differeace in the nature of the intereft. If this had beena 
private truft, it would at leaft have amounted to what in Equi- 
ty is called a pofibility, and it.has been long fettled that a poffi- 
bility is udignable in Equity fora valuable confideration. I fee 
mo reafon why that epee cannot apply herc. _ The necefli- 
ty af a p:2rfonal application was undoubtedly indifpenfible 
under the Royal government ; but the two things are, in my 
®pinion, perf Gly cempatible. Suppofe fuch an se aa 
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-d been made, a perfonal application was ftill neceflary, and 
very probably for the judicious reafons afligned at the Bar; but 
after the grant, obtained on fuch perfonal application, if the 
intereft had been fairly affigned before, the affignee would have 
been entitled to a conveyance. * If none had been made, which 


would have been an a¢knowledgment of the fairnefs of the 


tranfaétion, Chancery only could have been applied to, to compel 
a conveyance. The affignor or his heir would then have had to 
anfwer on oath, and an examination of all particulars might 
have been made, after which, if the Court had entertained the 
beaft doubt of the fairnefs of the tranfaction, they would not 
have ordered a conveyance. This would be a fufficient guard. 
againft fraud. Butthe affignment previous to an actual grant 
might have been neceflary even to fave an officer from ftarving. 
How hard would have been his condition, if he could have 
made no immediate ufe of a bounty of the Crown, exprefsly 
intended as a provifion for him, but which circumftances might 
prevent his receiving for years ? 

Thus the cafe ftood, as I conceive, under the Royal govern- 
ment. By the Revolation, the circumftances of it were, in 
fome degree, changed, but not fo as, in my opinion, materially 
to alter the nature of the title in this refpe&t. ‘The duty of 
the Crown, ftubftantially, devolved on the feveral States, who 
became poffeffed of the territory formerly belonging wholly to 
the Crown; but as it might be an unreafonable thing to bur- 
den any one State with the whole of thefe provifions, fome 
modification of the title might be expeed fo as to prevent 
this injury. ‘This, however, does not feem to afford any reafon 
why it fhould not remain an affignable intereft, fubje& to the 
reftriction 1 mentioned before, in cafe a perfonal application 
was ftill infifted upon, which it was undoubtedly optional in the 
States to require, or not.~I therefore am of opinion, that the 
intereft ftill remained affignable, fubjeé only to fuch regula- 
tions as each State might think proper to require. ~~ 

The next fubjeé& of enquiry is, 

gd. Whether the Leffor of the Plaintiff in the eje€tment had 
a title, and if any, of what nature it was, under the laws of Fir- 
ginial 
I confefs I have had great difficulty in conftruing the two 
Virginia a&ts, of May, and Oober, 1779, and if the latter aé& 
had admitted of fuch a conftruétion that I could, without ab- 
{urdity or manifeft injuftice have confined the words “or affigns”’ 
in that act, to mean only the heirs or affigns of thofe {pecially 
named in the former, I fhould undoubtedly have preferred that 
conftruction ; becaufe in the laft a&t of May, 4779, the Virginia 
Legiflature exprefsly defignated the qbjéts, for whom they 

; | : . meant 
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Caszs ruled and adjudged in the 


1799. meant to provide; and whatever I might think of that provi 
Wr~w fion (though I am far from thinking itan unjuft onc) I fhould 


deem it unwarranted to extend it toany others by conftruction 
of a fubfequent law, without plain words of extenfion, unlefs 
there was an irrefiftible implication to.authorife it. Such an 
implication, I think, exifts here. The fr act {pecifies the 
various objeéts of its provifion : 1ft. Thofe who had obtained 

Cartas of Virginia, under the former 







a Warrant from the 
government. 2d. Where the fervice was performed by an 
inhabitant of Virginia. 3d. Where the feryice was per- 
formed in fome regiment or. corps actually rajfed in Virginia. 
The act of O@ober, 1779, introduces a new provifion for fome 
perfons or other, viz. @ refidence in Virginia dt the paffing of the 
former aét (the 34 of May, 1779,) but they exprefsly except from 
the operation of ‘this provifion ‘ote who had obtained warrants 
under the former government, and thofe who had performed . 
military fervice in fome regiment or corps actually raifed in 
Virginia, and had ferved under the circumftances particularly 
defcribed in the act. They alfo except perfons who had obtain- 
ed a title under any former warrant. “Thiey do not, however, 
except in any manner one defcription of perfons, who were 
provided for in the former law, viz. perfons who were inhabi- 
tants of Virginia, and had performed military fervice in fome 
other than a Virginia’ regiment or corps, unlefs they or fome 
erfons claiming under them had previoufly obtained’a warrant 
for it. ‘But the a& affords ‘no indication from which we havea 
right to infer, that the Legiflature mieant to repeal any Of the 
provifions in the former law ; dnd if they did nor, thén upon 
the conftrudtion of the Council for the Plaintiff in Error, the 
provifion, as to the perfons I have laft mentioned, in plain En- 
glifh would ftand thus: “ We are willing to reward’the fer- 
“ vices of any of the inhahitants of our Own’ particular ftate, 
& whemunder'the Royal government, by giving full effect to 
“ the: Royal proclamation, by which the faith of the farmer 
“ govetnment was pledged, provided the perfon, his heirs, or 
d affigns, a€tually refided in Virginia on the 3d § May, 1779. 
“ But if fuch perfon' moved out of this State before that day, or 
& died and left-heirs or affigns, who either never refided in Firs 
»* ginia, or did not a&tually refide thereon the aufpicious 34 of 
« May, 1779, he, foe, or they, fail receive nothing for fuch fer- 
“ vice.” Sucha provifion would undodbtédly be highly redi- 
culous, for the grant under the proclamation was for fervices 
adiually pafi, fervices of a highly meritorious nature, the rifque 
ot life, and facrifice of private eafe, by eritéring ‘into the army 
at a critical ‘period, for the defence of their country ; and to 
{uch perfons certainly no additional merit “could attach by a 
ws refidence 
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refidence in Virginia on the 3d of May, 1779.'' I therefoream 


compeljed, upoh principles of refpect to the Legiflature, ta ~ 


abandon this conftrudtion ; and then there remains no other but 
to fuppofe, that they meant toprovide by implication for a new 
defcription of perfons (though under negative, informal, and in- 
correct words,) viz. perfong who had fairly obtained titles un- 


der any military grant, though nat of the fpecial defcription © 


before enumerated, if fuch perfon, his heirs, or affigns, aGtually 
refided in Virginia on the 3d of May 1779, Willing, in fhort, 
fo confirm all fair purchafes made by permanent, not occafional, 
refidents in Virginia, (of which the refidence at that time 
fhould be a teft) when they might innocently have fuppofed, 
either that Virginia was bound to provide for all military rights 
prefented, or would be difpofed upon a large and liberal fcale to 
do fo, and had thus laid out their money from a kind of inde- 
finite confidence in the future condué of their own Legiflature : 
And the word “ hereafter” that has been commented upon (in 
the 3d feétion. of the aé of the 34. of May, 1779,) and the 
“exprefs faving in the a& of October, 1779, of all titles under ware 
rants formerly iffued, independent of the faving of titles under 
warrants from the former government, feem ftrongly to favour 
this conftruction. By conftruing the aét in this mariner, though 
fome difficulties yet remain, they are, in my opinion, fewer than 
upon the other conftruGtion ; and as they are more confiftent 
with equity, juftice, and common fenfe, I deem it my duty as a 
Judge, to fupport the conftruéction which will tolerate thefe, in 
preference to one which is attended with greater difficuities, 
and accompanied with abfurdity and injaftice : efpecially, as that 
conftruGtion will make both aéts confiftent in their main 
objects, and the other (without any indication from the appa- 
tent meaning of the Legiflature) would amount to‘an exprefs 
repeal of an important provifion; and nearly in effes 
revoke a grant atually made, which, if within the compe- 
tence of a Legiflature, is undoubtedly one of the moft odious 
atts of its power, and which nothing but abfolute neceffity 
fhould force us to fay they intended. 
The title, therefore, fo br, under the laws of Virginia, I think 
was a vefted right. But it feems to me now material to en- 
quire, whether the title under the laws of Virginia was com- 
plete or incomplete. ' It is admitted, that a patent was regularly 
neceflary to complete the title, even had a furvey been made, 
and it is at leaft doubtful whether a warrant and furvey would 
have given any legal right of poffeffion at all. But in this 
cafe, it is contended, a furvey was not neceflary, for two rea- 
fons: 1. Becaufe the location of an ifland was certain, and the 
whole ifland would not exceed the quantity he was entitled to. 
" sige A 2. Becauft 
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2- Becaufe no money was to have been paid upon it. Thefe 
reafons do not fatisfy me that a furvey was unneceflary. A fur- 
vey I confider in all inftances to be highly ufeful, in order that 
it may be officially afcertai officially known, not only 
what land in particular is takemup, but alfo its exact quantity, 
fo far as it is material to {pecify a the information of 
public, from whom the grant is to ined, as well as that 
ef any individual who may have interfering claims or preten- 
fions. The private kno of a few particular weriens sha 
may know the {pot thoroughly, is by no means equal to the au- 
thentic information which an a¢tual furvey, a regular report, and 
acorrect record, can convey; andthe inftances are fo very few, 
where exact information can otherwife be obtained, that there 
is no occafion for the fake of thofe to make an exception: It 
would do no good, and might lead to endlefs difficulties. I 
think, therefore, the sages of afurvey ought to be deemed 
general and indifpenfible, and there being none in this cafe pre- 
vious.to the compact made with Pennjfylvania, the title fo far 
was incomplete. ButI admit, had a furvey been unneceflary, 
and had fuch fteps been taken in Virginia as would, of cour 
have intitled the Defendant in erzor to a patent, then the com- 
pact and the a& of confirmation in confequence might have been 
deemed a complete and perfeét affurance of it, and as effectual 
as if a patent had been actually granted before the compact un- 
der the laws of Virginia. ! 

With refpeé& to the payment of {.40. it is clear to me, 
that as that was meant as full purchafe money for land, to which 
the perfon who entered had no right before, it never can appl 
to a cafe where the grant was for fervice already Pik as | 
unlefs the Legiflature had wanted both common fenfe and com- 
mon honefty. Ihave not hefitated a moment to reject that 
conftruétion, the words in no manner “vapeaia it, and eafily 
admitting of the conftruétion given by the counfel for the De- 
fendant in error. j 

The finding in this cafe, I think, fufficiently eftablithes a re- 
linquifhment of the Jndian title previous to the year 1 17% fo as 
to authorize an entry and location in the river Odio, at the times 
the entry and location on behalf of the Defendant in error took 
place, without a violation of any duty either to a particular 
State or to the United States. ! 

I come now to the next head of inquiry, ca 

4. Whether the Defendant in error had any title, fubfequent, 
to the compact under the laws of Pennfylvania? 

I do not confider that this compaét, and the a¢t in confirma- 
tion of it, immediately converted all inchoate and imperfect 
rights under Virginia into abfolute and perfect ones under 
= Pennfylvanig, 
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Pennfylvania, but that the intention was, fuch as'the title was 1795 
ander Virginia, it fhould fubftantially be under Pennfyluania, ——w—mad 


in preference to an er right that might have ob- 
tained in any shavioky iaibo® Pionfjlanias If the manner of 
proceeding ‘on both fides was the famie, then the Virginia claim- 
ant had nothing to do, bit to under fhe laws of the lat- 
ter, ‘as if his original title had been obtained from ‘Pennfylvania. 
If the manner of proceeding in both States had’ been different, 
then I fhould have fuppofed it would have been propet for Pexn- 
/ylvania to pafs a new Yaw adequate to this ae wa that the 
faith of the State might have been duly obferved. ” But I con- 
ceive under both States a furvey was Pe the fame 
reafons which | have urged on this fubjeé, in confidering the 
cafe of the Virginia right, applying equally to both States. The 
furvey that was accordingly had under the State of Pennfyludhia 
I think was a valid ‘one, notwithftaiiding the objection'as to the 
bed Of the river, for as the law is general, (fuch at leaft it ap- 
pears to me) that where two countrits, ‘ot two ‘counties, bor- 
der on-a navigable river, the middle of the bed of the river is 
the bouhdary line; 1 fee nothing in this Cafe to prove it'an ex- 
ception, and confenquently the furvey appears ‘to have beet 
made by the proper authority. With rd to the ‘objection 
that in the oth finding it is ftated, that the Governor of Virginia 
tranfmitted in 1784 4 juff and true lift of entries made ander 
the authority of Virgimia ini the difputed territory, in ‘which 
lift the ifland in queftion’ is not-comprehended, ‘aind ‘therefore 
the verdi&t impliedly excludes it, T'anfwer; 1f; Pf the Go- 
vérrior Had or had not tratifinirted'a perfect lilt, this Gould not 
have deprived any party really entitled’ of fhewing'a title which 
had been omitted, either defignedly a ugh’ that could’ not be 
prefumed, but I ftate it as the ftrongeft cafe) or inadvertently, on 
the part of the Governor, where at léeaft'an adverfe ‘claimant un- 
der Penn/y/vania was not prejudiced by feth otniffion, but had 
early and fufficient notice.of the prior right, before com- 
pleted his own. Qa. It may be a true lift, fo far'as i€ goes, but 
not perfect for want of a complete ec Aap particulars, 
fome of which might have been omitted to be afcertained in the 
ufual and proper manner. 3d. The implication in this cafe 
cannot have the effect contended for, becaufe the roth finding 
refers to that lift, as including the entry-and location of the Ie 
fendant in error, and the 4th finding declares, that two Deputy 
Surveyors under the Surveyor General of Pennfylvania did in 
1785 receive from the Surveyor General’s office, a lift of en- 
tries miade under the authority of Virginia, which lift included 
the entry for the land in the declaradion mentioned. : 
The furvey being in my opifiion’ ‘good, though it’ was fub- 
fequent 
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fequent to the grant to the Plaintiff inerror, thall be deemed td 
relate to the time of taking out the warrant, not only in confe. 
quence of the compact, which fecured all.prior rights of Vir. 
ginia, and the aét in confirmation of it, but alfo on account 
the exprefs faving of al] prior rights in.the grant to the Plain. 
tiff in error by the commonwealth of Penn/ylvania, who feem 
to have guarded with folicitude againft any fuppofed breach-of 
public faith, and therefore it is immatetial to enquire, what 
would have been the cafe had Pennjfylvania exprefsly violated 
it. But wherea Legiflature has conftitutional authority to 
pafs any law, I can conceive a manifeft diftinction between 
right and pewer; between the obligation on the part of the Le- 
giflature, upon. principles of morality, to give effect to a folemn 
compaét, and their, in fa&t, making a law in violation of it, which 
it js the duty of the Courtsto obey. The Legiflature is re- 
ftrifted indeed in this particular by the conftitution of the Uni. 
ted States; and a treaty of the United States is, by its own au- 
thority, de facto, as well as morally; binding, while it continues 
in force, becaufe it fhall be the fupreme law.of the land... But 
until this conftitution did pafs, I fhould; doubt very .much; 
whether if the Legiflature- had. aétually sia the compact; 
the Court.could here fet up the compact againft the law, upon 
principles which | have ftated at large in my argumtnt on the 
fubject of the Britifh debts, and to which. 1 beg leave to refer; 
as itis now publifhing in Mr,,Dallas’s Reports.* I fay this 
only incidentally, on account,of obfervations on this fubje€: at 
the bar, in which I-by no means acquiefce. 

The warrant and furvey being thus by me deemed complete 
and unexceptionable, «u the commonwealth of Pennfylva- 
nia, the-only remaining:enquiry is, . ,,. , . 

5- Whether if the Defendant in error had.a title, it was fuch 
as was fufficient to maintain this eyeétment ? 7 

Two objections are ftated under this head: 

4.. That the title, fuch as it is; is only an equitable; not a le- 
gal one,.and therefore will.not maintain anejectment. 

2. That it is not brought within proper time; but is barred 
by the Statute of limitations. F55 at Ail 3 

As to the firft objeétionydid this title ftand merely as an eqai- 
table one, | fhould ftrongly incline againft it, if not deem it al- 
together infufficient. It is of infinite moment; in my opinionj 
that principles of law and,equity fhould not be confounded, 
otherwife inextricable confiifion will arife; neither will be pro- 
perly unde; tood ; and inftead of both being adminiftered with 
ufeful guards; which the policy of each fyftem has devifed againtt 
abufe, an heterogeneous mafs of principles; not intended to af- 
fort with eaci other, will be blended together; amd the fubftance. 
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* Ant. p. 256. 
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ef juftice will foon follow the forms calculated to fecure it. I 1799. 
totally reje€t all the modern cafes introdueed by Lord Manf- vrvng 


eld, and fupported by fome other Judges, but lately, wifely, 
air epncelve, difcsdnitetianced by Pf: prefent Court ue King’s 
Bench, of taking notice,of a Ce/fui que truft at all_in any other 
right than as holding in fa& poffeffion; with the Concurrence of 
the legal Truftee: So far; confiftent with legal principles, a 
Court may go; but.ndt, as-I conceive, orie ftep further; and that 
it violates the moft important principles of the common law 
to confider a Ceflui que ng as having an iota of legal right 
againft the Truftee himfelf. Whatever excufe a Court may 
have for doing this,’ when the want of a Court of equity may 
urge them to ptocure fubftantial juftice, by a deviation from le- 
gal ftri€tnefs as to form; I fhould hefitate long, before I fhould 
deem myfelf warranted in affenting to fuch a practice, when 
both powers are vefted in the very fame Court, but each has 
different modes of proceeding prefcribed to it: But I think we 
are relieved from any dilemma of this kind, by ftrong and un- 
equivocal declarations of highly refpe€table gentlemen of long 
experience in this State; that a warrant and furvey, where no 


money remained to be paid, and 4 patent was only to afcertain. 


that all previous requifites had been complied with, has been 
uniformly deemed a Jega/ title, as oppofed to an equitable one ; 
and has all the confequences !as fuch, even as to Dower, which 
affords a ftrong prefumption in favor of the fuppofed legal title, 
for it has been fo long held (though T think erroneoufly at 
firft) that there fhould be.no Dowet of a traft eftate, that per- 
haps no Judge would be warranted in a Court of Chancery in 
allowing it: Whether this opinion was originally right or not, 
yet having been the ground of many titles, it would be impro-« 
per in the Court to fhake it! I am not certain, alfo, but it may 
properly be confidered; that the proprietor under a warrant 
and furvey (according to long ufage) is at leaft in the nature 
of a tenant at will to the public, and as fuch has a right of pof- 
feffion againft all others, except fome perfon having a better right, 
claiming under the public; which better right does not, for the 
reafons I have given, exift in this cafe, in the Plaintiff in error. 
This point, however, I merely intimate, it not being neceflary 
to deliver an opinion upon it. 

Another circumftance has occurred to me, which I fuggeft 
with difidence; as it was not fpoken to at the bar, that though 
the compact and confirming aé did not render a furvey unne- 
ceflary; yet when a furvey was made, it being a right derived 
from compaét alone, the title ought to ftand on that ground 
alone, and not dépend on a patent, which imports a grant by the 
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1799. State; at its own difcretion, of property of its own, and feems td 
Fw ey that the State is the fole agent in the conveyance of the 
title. 

With refpe& to the objection from the ftatute of limitations, 
it is fufficient to fay, that that a@, in my mind, clearly contem- 
plates other objects, atid neither in its letter, or fpirit, is to be 
applied to this new and peculiar cafe; but admitting that it 
did, the fats in this cafe do not come within the provifions of 
it, there appearing to have been no fuch laches as the act con- 
templated to prevent. 





Supreme 


















Supreme Court of Pennfyloania. 


December ‘Term, 1 798. 


RespuBLica verfus Copper. 


HE Defendant, being charged asa common libeller be- 

fore THE CurEeF JusTice, was bound by recognizance 
to be of good behaviour, &c. and on a fuppofition, that he had 
broken the condition, by a continuance of his libellous publi. 
cations, an aétion of debt was inftituted upon the recogni- 
zance, in this court. At the time of his entering his appear- 
ance, however, he filed a petition, fetting forth upon oath, 
that he was an alien, a fubject of the King. of Great Britain; 
and praying, that the fuit might be removed for trial into the 
Circuit Court, upon the terms preferibed by the rath feétion 
of the judicial aét. 1, Vol. Swift’s Edit. p. 56. The removal 
being objected to, a rule to fiew caufe was granted; which 
was argued by Ingerfoll and Dallas, for i.e Commonwealth, 
and by &. Tilghman, Lewis, Rawle, &@ Harper, (of South- 
Carolina,) for the Defendant. 

The argument embraced two propofitions :—-1ft. Whether, 
in any cafe, a State can be compelled, by an alien, to profe- 
cute her rights in the Circuit Court? 2d. Whether admitting 
the general jurifdiction of the Circuit Court, a State can be fo 
compelled, in a cafe like the prefent ?: 

1. For the Defendant, it was urged, that the prefent cafe 
came clearly within the conftitutional inveftment of judicial 
authority in the Federal Government, being a cafe between a 
State, and a fubject of a foreign State; Art, 3. f. 2. that the 
4h fection of the judicial a&, gives the Circuit Court “ ori- 
ginal cognjzance, concurrent with the courts of the oe 
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States, of all fuits of a civil nature at common law or in e- 
quity, &c. where an alien is a party;” 1 Vol. Swift’s Edit. p. 
55- and that whatever doubt might be raifed, whether this o- 
riginal jurifdiction embraced the cafe of a Plaintiff State upon 
a recognizance; yet, the act precludes all.doubt when, in the 
nature of an appellate jurifdi€lion, it provides by the 12th feati- 
on, for the removal of “a fuit (not faying as before, a fuit 
of a ‘ civil nature’) commenced in any State court againft an 
alien.” The jurifdi€tion, thus exprefsly recognized by the 
Conftitution and law, is founded on the policy of afluring to 
foreigners an independent and impartial tribunal ;—a policy 
more entitled to be refpeéted, than the mere ree the in- 
dividual States, in the adminiftration of juftice. But neither 
the principle, nor the terms, of the Conftitution will effeé& the 
prefent cafe: for, the principle goes no furthes than to prevent 
iffuing any compulfory procefs, to render a State amenable at 
the fuit of individuals. and the terms of the amendment, con- 
forming to the principle, provide only, that “ the judicial pow- 
“er of the United States fhill not be conftrued to extend to 
“ any fuit in law or equity, commenced or profecuted againft 
“ one of the United States by citizens of another State, or by 
“ citizens, or fubjects, of any foreign State.” 3 Vol. p. 131. 
Swift’s Edit.. “This is not a fuit againf a State, fo the judi- 
cial power of the United States may ftill extend to it; but be- 
ing a fuit, in which a State is a party againft an alien, the Su- 
preme Court has, conftitutionally, an original jurifdi&tion; 
which, however, does not preclude the exercife of jurifdiction, 
by way of appeal; particularly where the aét of the State itfelt, 
in reforting to her own tribunal, leaves no alternative. 

II. Nor is there any thing in the peculiar nature of the pre- 
fent fuit, to bar the federal jyrifdiction. It is an action of 
debt;——a fuit of a civil nature, inftituted by the fame procefs, 
though in the name of the Commonwealth, as any other action 
to recover a debt; and not as a criminal profecution for a 
breach of the law, or recogs.izance. If inftead of applying for 
a removal, the Defendant had pleaded, the Plaintiff had de- 
murred to the plea, and judgment had been given for the 
State, the Defendant would in this cafe, as in all cafes of a 
civil nature, be entitled to a writ of error. To obviate, in- 
deed, all cavit on thé nature of the aétions to be removed, the 


- 12th fe&tion of the judicial a€& rejeéts epithets and qualifica- 


tions of every defcription, ufing fimply the term “a fuit,” 
which is; what the logicians would denominate, genus general- 
iffimum, comprehending every form of aétion.—See 6 Mod. 


432. 7 1. Rep. 357. 2 Bl. C. 341. 2 Dall. Rep. 358. 1 Dall. 
Rep. 393: 
| ibd. 
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I. For the commonwealth, it was anfwered, that if the pre- 
fent attempt was fuccefsful, it would proftrate the authority of 
the individual States; and render them, whenever a foreigner 
was an offender, and the offence was bailable, completely de- 
pendent upon the federal courts for the adminiftration of cri- 
minal juftice, But recognizances are a part of the proceedings 
in the exercife of a criminal jurifdi€tion; and wherever the 
principal queftion attaches, it is a rule of law, that every in- 
cident follows. The cafe never could, indeed, be within the 
contemplation of the conftitution, or law, as a fubject of fede- 
ral jurifdiction. Every goverment ought to pofflefs the means 
of felf-prefervation; and no court can exift, without the power 
of bailing, binding to good behaviour, &c. It is abfurd and nu- 
gatory to fay, a State Conre may poflefs the power, but that a 

ederal Court, in the numerous inftances of foreigners, is ne- 
ceflary to enforce it. Nor is the adverfe do&rine confined to 
the cafe of a recognizance like the prefent; but it equally ap- 
plies to the cafes of a recognizance for the appearance of a de- 
fendant, or witnefs, and for anfwering interrogatories upon a 
contempt committed. Is it reafonable to fuppofe, that fuch 
an effect was intended to be produced, by the framers of the 
Len hipaion, or that it could long be tolerated by the peo- 
ple! 

Tt is contended, the word “ fuit,” is genus generaliffimum, 
and embraces every fpecies of action: * but however logical the 
phrafe, the inference is certainly politically wrong. Thepow- 
ers of the general government extend no further than poflitive 
delegation ; and, in relation to crimes, they are either fpecifi- 
ed in the Conftitution, or enacted in laws, made in purfuance 
of it. The State has, likewife, its penal fanétions, more ge- 
neral and indefinite than thofe of the union; every inhabitant 
owing obedience to its laws. If an alien, as well as if a citi- 
zen, Commits murder, burglary, arfon, or larceny, in Pennfyl. 
vania, he is punifhable by indictment exclufively inthe State 
Courts: And yet an indictment, or information, is in legal 
phrafeology, “a fuit:’? 84 Bl. C. 298. 2 Wood. Led. §51. 2 
Com. Dig. 227. As are aétions on penal ftatutes, whether 
brought by acommon informer, or by the State. If, then, the 
word “ fuit” is fo comprehenfive, what is to prevent an alien 
from transferring an indi€tment from the State to the Federal 
Court? — 

But the truth is, that this is not a fuit of a civil nature; 
and, therefore, not within the view of the Conftitution, or of 
the act of Congrefs. Speaking of indi€tments and informati- 
ons, they would be called criminal profecutions: And this fuit 
though not, ftri€tly, a criminal profecution, is a fait of a _ 
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minal nature. What is its origin? A complaint on oath, that 
the party menaces the public peace. What is the caufe of aéti- 
on? A breach of the condition, to keep the peace and be of 
good behaviour. What will be the fact in iffue? Whether 
the Defendant has kept the peace, and been of good behaviour, 
according to the law of Pennfylvania. What muft be the 
Plaintiff’s proof? Proof that the Defendant has committed an 
offence. The recognizance is, in fhort, a part of the criminal 
procefs of the law; it muft be fet forth on the record; and it is 
the mere inftrument of fubftituting bail, for the imprifonment 
of the Defendant’s perfon. . 

IT. But a State cannot be, and never could have been, com- 
pelled, by an alien, to profecute her rights in a Circuit Court. 
The Conftitution contemplates the fubjects, and the tribunals, 
for the exercife of the judicial authority of the Union. The 
cafes of public minifters and individual States, are vefted, as 
matter of original jurifdiction, in the Supreme Court; and even 
if the word original does not mean exclufive, the courts of 
the refpective States pofleffed at the time of framing the con- 
ftitution, a concurrent jurifdiction, by which the provifion may 
be fatisfied, The jurifdiétion of the State courts has never 
fince been taken away; but as the Conftitution does not give 
a concurrent jurifaiction to the Circuit Court, it is, at leaft, 
incumbent on the Defendant’s counfel to fhew, by exprefs 
words, that fuch a jurifdi€tion is given in the aét of Congrefs. 

In diftributing among the Federal Courts their refpective 
portions of the judicial authority, Congrefs has declared, in the 
13th feétion, “ that the Supreme Court fhall have exclufive 
“ jurifdition of alk controverfies of a civil nature, where a 
“ State is a part, except between a State and its citizens ;. 
“ and except alfo been a State and citizens of other States, or 
“ aliens, in which latter cafe it fhall have original, but not 
“ excdufive, jurifdiétion.”” When thefe exceptions were made, 
the concurrent jurifdiction of the State Courts exifted to fatis- 
fy them; and the act of Congrefs does not, in any other feéti- 
on, name, or defcribe, the cafe of State, either upon the 
principle of an original, exclufive, or appellate, jurifdiction. 
The principal policy fuggetted as toaliens, was, likewife, an- 
fwergd; for, they might all have fued in the Supreme Court; 
and the cafe of one State againft a citizen of another State, is 


ut on the fame footing with the cafe of a State againft an alien. 
By this fection, therefore, the provifion in the conftitution is 
effeftuated; and we muft prefume, that if a State was meant 
to be included in any grant of jurifdiétion to an inferior Court, 
the meaning would beclearly expreffed, and not left to doubt- 
ful im plication. : 


There 
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There are, then, no words, in creating the jurifdiction, 
of the Circuit Court, that exprefsly include a State: and, in- 
deed, it has almoft been conceded, that the cafe is not within 
the 11th fection, of the judicial a&. It'is to be fhewn, how-~ 
ever, that if it is not within the r1th fetion, it cannot be em- 
braced by the rath fe€tion. The concurrent jurifdiction given 
by the 11th fection to the Circuit Court, refers to the State 

ourts, and not to the Supreme Court; and the generality of 
the terms might, upon the oppofite conftru€tion, be extended to 
cafes evidently not included in the reafon of the provifion, or 
excluded by other parts of the law;—to fuits below the value 
of 500 dollars, to fuits for cofts, and to fuits between aliens. 
It is infifted, however, to be enough to give the jurifdition, 
that an alien isa party. But expreffio unius eff exclufio alte- 
rius; and it would violate another rule of law, to embrace the 
cafe of a fuperior, a State, by merely naming the cafe of an 
inferior, a foreign individual. In the Conftitution, and in the 
13th fe&tion of the judicial a&, the cafes of analien, and of a 
Citizen of another State, are placed on the fame footing, be- 
caufe, it is plain, that their cafes are within the fame policy: 
but, if the adverfe do€trine is correct, the principle is aban- 
doned in the 11th fection ; for, the jurifdiGtion will affect the 
fuit of a State where an alien is a party, though it will not 
affeét the fuit of a State, where the citizen of another State is 
aparty. Alien party, means party Plaintiff, as well as De- 
fendant; and, therefore, if the jurifdi€tion is not limitted to 
private fuits between individuals, what was there, before the 
amendment of the Conftitution, to prevent an alien from fu- 
ing.a State in the Circuit Court? And yet was fuch an at- 
tempt ever made, or would ever fuch an attempt have been tole- 
rated ? 

Thefe confiderations, and the dignity of the party, muft 
evince that the conftitution and law intended to veft in the Su- 
preme Court alone, an original jurifdiétionin the cafe of States, 
unlefs the States themfelves voluntarily refort to ftate tribunals, 
which are, therefore, left with a concurrent authority. Neither 
in the conftitution, nor the law, is there an exprefs delegation 
of a concurrent authority to the Circuit Courts. For, al- 
though itis faid, that the twelfth fection meant to enlarge the 
jurifdiction of the Circuit Courts, beyond the boundaries pre- 
fcribed in the eleventh feétion ; yet the fe€tions are in pari ma- 
teria ; they {peak of the fame parties ; they refer to the fame 
value of the matter in controverfy ; and, in fhort, the twelfth 
fetion only .provides a mode of transferring from the State 
Court to the Federal Court, fuch fuits, in which an alien is 
made a Defendant, ashe could have criginally broughe there in 
the 
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the character of a Plaintiff : In the charaéter of a Plaintiff he 
could never have fued a State inthe Circuit Court ; and fuch is 
the uniform opinion of all who have ever commented on the 
Contftitution, or expounded the Law. 2. Federali/t, 317. 318. 
323. 327- 2. Dall. Rep. 436. 299- 402. 415. 

But, furcly, the amendment to the Conftitution muft put an 
end to every difficulty. It ordain$ that “ the judicial power 
“© of the United States fhall not be conftrued to extend to any 
“ fuit in law,or equity, commenced or profecuted againft one 
“ of the United States; by citizens of another State, or by 
“ citizens or fubjeéts of any foreign State.” (3. Val. 131. 
Swift’s Edit.) Vhe language of the amendment, indeed, 
does not import an alteration of the Conftitution, but an au- 
thoritative Teitipncten of its true conftruction. Then, there 
are only two cafes in which a State can be affe&ted—rft. Where, 
fhe is Plaintiff,—-2d. Where fhe is Defendant: the amend- 
ment declares, that fhe fhall not be affeéted a¢ a Defendant ; 
and as a Plaintiff the can never be affected but by her own act ; 
fince, there is no Conftitutional injunétion, that fhe fhall fue 
in a Federal Court: ‘The mifchief which was apprehended in 
allowing States to be fued in the Supreme Court, is not greater 
than the mifchief in allowing them to be forced to fue in the 
Circuit Court: the procefs in both cafes is, alike, compulfory ; 
and many interlgcutory decifions, as well as final ju Bments, 
might be pronounced, to which a State Plaintiff would be as 
averfe; as a State Defendant. If fhe does not recover, thall 
fhe be condemned in cofts? _If there is a fet-off pleaded, and 
a verdict agzinft her; can the Defendant maintain a /cire facias, 
under the Penn/ylvania a& of Afflembly, which the aét of Con 
grefs recognizes as the rule of decifion? 1. Vol. 65. (Dall. Edit.) 
Or if the recovers as a Plaintiff, in the Circuit Court, can fhe 
be converted into a Defendant in the Supreme Courty upon a 
Writ of Error? Such is the labyrinth, in which the oppofite 
doctrine is involved ! , ) 

After advifement, the unanimous opinion of THE CouRT 
was delivered by THE CureF JUSTICE, in the following 
terms. 

M‘Kean, Chief Fuftice. This action is brought ona re- 
cognizance to the commonwealth of Penn/ylvania, for the good 
behaviour, entered into by the Defendant before me. The 
Defendant has appeared to the action, and exhibited his peti- 
tion to the Court, praying that the jurifdiction thereof be tranf; 
ferred to the Circuit Court of the United States, as he is an A- 
lien, and a fubjeét of the King of Great Britain, His right 
to this claim of jurifdidtion is faid to be grounded on the 12th 
f.ction of the aét of Congrefsy entitled “An aé to eftablith the 
Judicial 
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judicial Courts of the Un:ted States, paffed the 24th of Sep- 
tember 1789, in the firft claufe of which feStion it is enacted, 
that if a fuit be commenced in any State Court againft an 
alien, &c. and the matter in difpute exceeds the fum or value 
of five hundred dollars, exclufive of cofts, on a petition of the 
Defendant, and a tendér of bail to appear in the Circuit Court, 
é&c. it thall be the duty.of the State Court to accept the fure- 
ty, eee no further in the cafe, &c. 

PreWious to the delivery of my opinion in a caufe of fuch 
importance, as to the confequences of the decifionil will make 
a few preliminary obfervations on the conftitution and laws of 
the United States of America. 

Our fyftem of government feems to meto differ, in form and 
fpirit, from all other governments, that have heretofore exifted 
inthe world. {tis as to fome particulars mational, in others 
federal, and in all the refidue territorial, or in diftricts called 
States. SS 

The divifions of power between the national, federal, and 
ftate governments, (all derived from the fame, fource, the au- 
thority of the people) muft be collected from, the conftitution 
of the United States. Before it was adopted, the feveral States 
had abfolute ard unlimited fovereignty within, their refpective 
boundaries ; all the powers, legiflative, executive, and judicial, 
excepting thofe granted to Congrefs under the old conftitution : 
They not enjoy them «ll, excepting fuchas are granted to the 
government of the United States by the prefert inftrument 
and the adopted amendments, which are for particular. purpo- 
fes only. The government of the United States forms apart 
of the government of each State ; its juri{diétion extends to the 
providing for the common defence againft exterior injuries and 
violence, the regulation of commerce, and. other matters fpe- 
crally enumerated in the conftitution; all other powers remain 
in the individual ftates, comprehending the, interior and other 
concerns ; thefe combined, form one complete government. 
Should there be any defect if this form of government, or any 
collifion occur, it cannot be remedied by the fole aét-of the 
Conerefs, or of a State ; the people muft be reforted to, for en- 
larwement or modification. Ifa State fhould differ with the 
United Stetes about the conftrudction of them, there is no com- 
mon umpire but the pople, who fhould adjuft the affair by ma- 
king amendments in the conititutional way, or fuffer from the 
defeét. In fach a cafe the conltitution of the United States is 
federal ; it is a league or treaty made by the individual States, 
as one party, and all the States, 28 ansther party. .When two 
vations differ about the meaning of any claufe, fentence, or 
word in a treaty, ncither has an exclufive right to decide it; 
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they endeavour to adjuft the matter by negociation, but if it 
cannot be thus accomplifhed, each has a right to retain its own 
interpretation, until a reference be had to the mediation of other 
nations, an arbitation, or the fate of war. There is no pro- 
vifion in the cenftitution, that in fuch a cafe the Judges of the 
Supreme Court of the Unsred States fhiall contro! and be con- 
clufive: neither can the Congrefs by a law confer that power. 
There appears to be a defect in this matter, it is a eafus omif- 
Jus, which ought in fome way to be remedied. Perhaps thé Vice- 
Prefident and Senate of the United States ; or commiffioners 
appointed, fay one by each State, would be a more proper tri- 
bunal than the Supreme Court. Be that as it may, I rather 
think the remedy muft be found in an amendment of the con- 
ftitution. 

I fhall now confider the cafe before us. It is an action 
brought in the name of the commonwealth of Pennfylvania, 
againtt an alien, a Britifo fabje&t. By the exprefs words of 
the fecond fentence of the and fection of the 3d Article of the con- 
ftitution of the United States, in fuch an action the Supreme 
Court fhall have original jurifdi&tion; whereas it is now pray- 


-ed by the Defendant, that original jurifdiction be given to the 


Circuit Court. From this, itwould reafonably be concluded, that 
the Congrefs, in the rath fection of the judicial law, did not 
contemplate an action wherein a State was Plaintiff, though an 
alien was Defendant, for it is there faid, “that if a fuit be com- 
menced in any State Court againft an alien, &c.” as it does 
not mention by a State, the prefumption and conftruétion muft 
be, that it meant by a citizen. This will appear pretty plain 
from a perufal of the 11th feétion of the fame ac, where.it is 
enacted, that the Circuit Courts fhall have original cognizance, 
concurrent with the Courts of the feveral States, of all fuits of 
a civil nature, of a certain value, where the United States are 
Plaintiffs or Petitioners, or where an alien is a party. This 
confines the original cognizanee of the Circuit Courts, con- 
current with thé Courts of the feweral States, to civil aétions' 
commenced by the United States, or citizens againft aliens, or 
where an alien is a party, 8c. and does not extend to actions 
brought againft aliens by a State, for of fuch the Supreme 
Court had, by the conftitution, original jurifdiation. I would 
further remark, that the jurifdiétion of the Circuit Courts is 
confined to a¢tions of a c'vil nature againft aliens, and does not, 
extend to thofe of a criminal nature; for although the word 
y 2 is ufed generally in the rath fection, without expreffing 
the words “of a civil nature,” yet the flighteft confideration of 
what follows, manifeftly fhews that no other fuit was meant; 
for the matter in difpute muft exceed five hundred dollars in 
value, 
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value, fpecial bail muft be given, &c, terms applicable to ac- 
tions of a civil nature only. 

Let us now confider, whether this fuitagainft William Cob- 
bet is of acivil or criminal nature. It is grounded on a’re- 
cognizance for they behaviour entered into before the 
Chief Juftice of this State. ‘This recognizance, it muft be con- 
ceded, was taken to prevent criminal aétions by the. defendant, 
in violation of the peace, order, and tranquilit of te fociety ; 
it was to prevent crimes, or public wrongs, and mifdemeanors, 
and for no other purpofe, It is evidently of acr#minal nature, 


‘and cannot be fupported, unlefs he fhall be convicted of having 


committed fome crime, which would incur its breach fince its 
date, and before the day on which the procefs ifflued againft 
him. Befides, a recognizance is a matter of record, itis in the 
nature of a judgment, and the precefs upon it,*whether a /cire 


facias or f{ummons, is for the purpofe of carrying it into ex- 


ecution, and is rather judicial than original; it is no farther 
to be reckoned an original fuit, than that the Defendant has a 
right to plead to it: it is founded upon the recognizance, and 
muft be confidered as flowing from it, and partaking of its na- 
ture; and when final judgment fhall be given the whole is to be 
taken as one record, fe has been well obferved by the attor- 
ney general, that by the laft amendment, or at decla- 
ration of the meaning of the Conftitution, refpecting the jurif- 
diction ef the courts of the United States over the caufes of 
States, it is ftrongly implied, that States fhall not be drawn ae 
gainft their will directly or indirectly before them, and that if 


‘ the prefent application fhould prevail this would be the cafe, 


The words of the declaration are: ‘ The judicial power of 

the United States thall not be conftrued to extend to any fuit 

in law or equity commenced or profecuted againft one of the 

United Siates, by citizens of another State, or by citizens or 

fubje&ts of any foreign State.” When the judicial law was 
affed, the opinion prevailed that States might be fued, which 
y this amendment is fettled otherwife. 

The argument ab inconvenienti is alfo applicable to the con- 
ftruétion of this fection of the act of Congrefs. Can the 
Legiflature of the United States be fuppofed to have intended 
{granting it was within their conftitutional powers) that an 


alien, refiding three or four hundred miles from where the — 


Circuit Court is held, who has, from his turbulent and infa- 
mous conduét in his neighbourhood, been bound to the good 
behaviour by a magiftrate of a ftate, fhould, after a breach of 
his recognizance and a profecution for it commenced, be en- 
abled to remove the profecution before a Court at fuch a dif- 
tance, and held but twice ina year, to be tried by a jury, 
whe 
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who know neither the perfons, nor characters, of ‘the wit- 
neffes,.and confequently are unqualified to try their credit ; and 
to oblige the profecutor and witneffzs to incur fuch an expence 
of time and money, in order to prove that he had committed an 
afiault, or any other offence that would amount to a violation 
of it? If fo, fucha recognizance, though it would operate as a 
fecurity to the public againft a citizen, would be of little avail 
againft agalien. It cannot be conceived, that they intended to 
put an fen in a more favorable fituation than a citizen in fuch 
a cafe, and by difficulties thrown in the way to difcourage and 
weaken, if not defeat the ufe of, a reftraint, found often to be 
very falutary in preferving the peace and quict of the people. 
Many other inconveniences have been mentioned by the coun- 
fel, which I fhall not repeat. If, therefore, any other conftruc- 
tion can be made it ought to prevail. fat Fe 
Upon the whole, our opinion is, that where a State has a 
controverfy with an alien about a contract, or other matter of 
acivil nature, the Supreme Court of the United States has 
original jurifdiétion of it, and the circuit or diftri& courts have 
nothing to do with fucha cafe. “Thereafon feems to be found- 
ed in a refpeét for the dignity of a State, that the action may 
be brought in the firft inftance before the higheft tribunal, and 
alfo that this tribunal would be moft likely to guard againft the 
power and influence of a ftate over a foreigner. But that neither 
the conftitution nor the congrefs ever contemplated, that any 
court under the United States fhould take cognizance of an 
thing favouring of criminalty againft a State : That the aétion 
before the court is of a criminal nature and for the punifhment - 
of a crime againft the State: * That yielding to the prayer of 
the petitioner would be highly inconvenient im itfelf and inja- 
rious inthe precedent: And that cognizance of it would not be 
accepted by the Circuit Court, if fent to them ; for even con- 
fent cannot confer jurifdiation. For thefe reafons, and others, 
omitted for the fake of brevity, 1 conclude, the prayer of 7771. 
liam Cobbet cannot be granted. | 


The Petition rejected. 
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CAMBERLING verfus Matt. 


HIS caufe (fee 2 Vol. 280.) being again called on the 
lift of arguments, rHE Court declared, that although 
they had propofed to the Defendant’s counfel to wave the 
jection to the form of bringing the action, before the expira- 
tion of three months from the time of proving the lofs; yet, 
that on his refufal to do fo, they meant to decide in favor of 
the objection. oS EC ee | ; 


JUDGMENT was, accordingly, entered for the Defendant. | 








ANONYMOUS. 


HIS was an eje&tment, to be decided by the opinion of 
T the court. le appeared that the Leffor of the Plaintiff 
claimed as heir at law of Fames Grabam, who made his will 
on the 8th of Odfober, 1745, devifing “to my wife one third 
“ part of all my effects, the improvements excepted. Alfo I 
vive to my fon Fames the improvement whereon | now 
“ live.” The premifes were held by warrant; and the onlv 
queftion was, whether an eftate for life, or in fee, vefted in 
the Teftator’s fon Fames by the devife? 


THe Court decided, that the Devifee took an eftate in 
fce*, 
Coxs 


* Iwas favored with this memorandum by Mr. Duncan of Carliflg, one | 
ef the counfel who argued the caufe. 
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Coxe verfus M’CLENACHAN, 


Coxe verfus Huston, Special Bail. 


UDGMENT having been obtained againft 17’ Clenachan, 
J a Ca, Sa. iffued to September Term lait, and was returned 
non cf inventus, The Plaintiff then iffued a fcire facias again 
Hufton, the fpecial bail, which was returnable to the prefent 
term ; and within the firft four days of the term A7’Clenachan 
was furrendered in difcharge of his bail, when a motion was 
made for leave to enter an exoneretur, But the Defendant, 
being a member of the Congrefs, which was in feffion at the 
time of his furrender, prefented a memorial to the Court, de- 
manding, as his privilege, to be difcharged from the cuftody of 
the Sheriff ; and it was agreed, that the motion for an exonere- 
tur on behalf of the bail, as well as the metion for adifcharge 
on behalf of the Defendant, fhould be argued together, upon 
rules to thew caufe, 

Ingerfoll and Dallas contended, that both the rules ought to 
be made abfolute. rft. The Defendant would be entitled to 
his privilege, even if he were in execution ; and his being fur- 
rendered by his bail, places him in cuftody at the fuit of the 
Plaintiff. Had the Defendant been arrefted before he was enti- 
tled to privilege, he could not have been held in cuftody after his 
privilege; but, in the prefent cafe, he was never in ar! tillthe 
feffion of Congrefs had actually commenced, The following 
authorities were cited on this point. Con/f, Art. 1. 8.6. 1, 
Bl. C. 64. 6 11. Vin. Abr. 36. 12. and 1% Wi & % 
It. Geo, 2. c 24 10. Geo. 3, ¢. 50. 3. Com. Dig. 340, 
5. 7. Rep. 686. 1. Fac. 3.¢. 13- 4- Com. Dig. 336. 

2d. An exoneretur ought to be entered on the bail piece, 
indulgence is always fhewn to bail, where no injury is produced 
to the Plaintiff. If the Defendant had been taken on the 
Ca. Sa. or if he had been furrendered before Congrefs 
aflembled, he would now have been entitled to his privi- 
lege : foth-t the Plaintiff hes fuffered nothing by the delay. 
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The general rule is, that the bail may furrender within the 
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firft four days of the term, to which the fcire facias is returna- Warns 


ble. Sherid. Pr. 377, 381. 4 Burr. 2134. And if the bail is 
prevented from making a furrender by any legal bar; even a- 
rifing from matter ex poft fate, he thall be entitled to an exo- 
neretur.” 1 Burr. 339, 340. Sell. 180. Str. 1217. 1 Burr. 
339, 340- Wong. 45. Sell. 183. Whether, therefore, the bail 
could, or could not, furrender the Defendant after the time that 
privilege had occured, the prefent application is equally well 
founded. But to place the cafe on the faireft footing, the bail 
will confent on the principles recognized in 4 Str. 41g. 
to remain refponfible for furrendering the Defendant, within 
four days after the feffions of Congrefs, provided that time is 
allowed to make the furrender: 

E. Tilghman and Rofs, the Plaintiff’s counfel, having con- 
fidered the propofition, for allowing further time to make the 
furrender, agreed to it; and THE CourT declared their appro- 
bation of the compromife, as affording a good precedent for fu- 
ture cafes of a fimilar kind. 

Tilghman then acknowledged, that he thought the privilege 
of Congrefs extended to arrefts on judicial, as well as mefne, 
procefs; but controverted the doctrine, that a perfon arrefted 
before he had privilege, was entitled to be difcharged, in con- 
fequence of privilege afterwards acquired, 


PemBerton’s Leflee verfus Hicks. 


HIS ejeétment was tried at Newtown, in Bucks County, 

May, 1794, when the Jury found the following fpecial 
verdict : 

« The Jurors impannelled, tried, fworn and affirmed to try 

“ the iffue joined in this caufe upon their refpedtive oaths and 

“ affirmations fay—That Laurence Grouden, being feized in fee 

“ of the premifes in the declaration mentioned, by his laft will in 

“ writing duly made and executed, devifed the fame premifes in 

» “ fee fimple to his daughter Grace Galloway, then the wife of 

“ Fofeph Galloway, and afterwards died feized thereof as oe 
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“ faid :"That the faid Grace Galloway had iffue by her faid 


Vay “hufband, one daughter Elizabeth, who is ftill alive: That 


“the faid Fofeph Galloway afterwards by Act of Affembly 
a“ pas n the 6th of March 1778, was required to futrender 
“himfelF under pain of being attainted of High ‘Treafon- 
“That the “faid Fafeph Galloway did not furrender him- 
“ felf accordirigly, and therefore became and ftood attainted of 
“ High Treafon to all intents and purpofes, and his eftate for- 
« feited to the commonwealth, the faid Grace Galloway then 
« being in full life : That the faid premifes were afterwards du- 
« y féized and fold by the agents for rorfzited eftates, and the 
“fame conveyed to the Defendant by the commonwealth. 
« That the faid Fofeph Galloway fo being attainted, de- 
“ parted out of the Un:ted States into parts beyond fea, and ftill 
“ coritinués theré in full fife: That the faid Grace Galloway 
“ continued in the United States, and afterwards, to wit, on the 
“6th Feb. 1782, died {tized in fee fimple of the premifes 
“ aforefaid, havinz firft, to wit, on the goth Dec. 1781, duly 
“ made and publifhed her laft will in writing, whereby 
“ fhe devifed the faid_ premifes to Owen ones and others : 
“That the furvivors of the faid devifees afterwards, to wit, 
¢ on the 6th of April 1790, conveyed the fame premifes to 
“ Thomas Rogers: That the faid Thomas Rogers on the 20th 
“ April 17G0, conveyed the fame premifes to the Leffor of 
“the Plaintiff, who demifed the fame premifes tothe fame 
“ Richard Fenn: That the fame'Richard Fenn entered and 
“ was oufted by the faid Defendant. 

«“ If upon thefe facts the law be with the Plaintiff; they find 
for the Plaintiff and affefs fix pence ¢>mages, befides the 
 cofts; but if for the Defendant they find for the Defendant.” 

The general queftion was, whether a tenant by the courtefy 
initiate, has an eftate forfeitable upon his attainder for treafon? 
And it was. argued. at two feveral terms, by E. Tilghman and 
Lewis, for the Leflor of the Plaintiff; and by Ingerfoll and Dal- 
las, for the Defendant. 

For the Leffar of the Plaintiff, the fubje& was confidered 
in three points of view:_ 1ft. What the hufband feized of real 
eftate, Gains by the marriage, befoe the birth of achild? 2¢. 
What is the nature of the eftate which he acquires after iffue ? 
And 34. How, after iffue, does a forfeiture upon attainder 
operate ? 

ift. By the marriage alone a° hufband does not gain a free- 
kold in his own right, in the eftate of his wife ; though he is 
jointly feized with her, 'euring their joint lives, and ts entitted 
to receive the profits to his own ule, The freehold and in- 

» heritance 
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heritance remain in her; and he muft, in legal proceedings, 





declare himfelf to be feized in fee, in right of his wife. —— 


Dolig. 315. 7 

@. On the birth of a child, the hufband becomes only tenant 
by the curtefy znitiate ; and, to complete his eftate, the death 
of the wife is an indifpenfable requifite. The quality and 
teafon of a tenancy by the curtefy, do notdepend merely on the 
marriage} but, if the hufband furvives his wife, he obtains the 
cuftody of the eftate for the fake of the heir, as well as for his 
own immediate benefit. 1. Bac. Abr. 659. The requifites 
to conftitute a tenancy by the curtefy, are ftated in Co. Zitt. 30. 
a; and they muft all concur before the eftate can exift: fo that 
until the eftate is confummated by the death of thé wife, the 
hufband is not feized in his own right; he has only a poffibili- 
ty, depending on the contingency of his furvivorfhip. ite. 
“35. To fay that his eftate is confummate before her death, 
is to fay that athing exifts before the faét, which is neceflary to 
its exiftence. But by attainder the hufband became civilly 
dead ; and could not, in legal contemplation, furvive his wife, 
nor tak: an eftate by act of the law. 7 (. 25. @. In Godb. 
$23. is the only dictum, which feems to have a dire& relation 
to the prefent queftion; but it muft be refpected as the ad- 
miffion of Lord Keeper Coventry, when Attorney-General. 
It is faid, that curtefy is forfeited on attainder of the hufband, 
by way of difcharge ; and the difcharge there meant, muft bea 
difcharge of the eftate, as tothe hufband’s own future right 
againft the heir. = Bac. Abr. 660. 2 Leon. 

3. But the attainder, and confequent forfeiture, prevent the 
guilty perfon from being tenant by the curtefy. The law, which 
never does a ulciefs thing, wil! not caft an eftate upon an alien, 
or a felons 1 Vent. 412. 4133 nor, by a parity of a reafon, 
will it caft an eftate by the curtefy on a perfon, whois previoufly 
rendered incapable to take, or enjoy, it. “If a Feme takes 
« Baron, who have iffue, and after he is attainted of felony, and 
“then the king pardons him, per Xcb/¢, hefhall not be tenant by 
“thecurtefy bythe iffuc had before; contra, if he had iffue after.”” 
7 Pin. Abr. 162. pl. 4. in not. Bro. tit. * Tenant by Curtefy,? 
pl. 15. p. 250.8.C. 13 H.7. 17. 8.C. 3 Gom. Dig. 244. 
8. C. Stamf. P. C. 196. 8. C. 3 Inf. 19. So, in the pre- 
fent cafe, Mr. Galloway could not be tenant by the curtefy, in 
confequence of the iflue before his attainder; the attainder 
deftroys all relationfhip between the father and fuch iffue, fo 
that he can take no benefit from their birth ; and the wife’s 
eftate being difcharged of his right, defcends, of courfe, to her 
heir at law, or devifee. Unlefs, in fhort, Mr. Galloway had an 
eftate for life, at the time of the attainder, he could not forfeit 
it. A mere right cf action, or condition, fhall not be forfeited 
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on attainder, by general words. 3 Co. p.2.3. 13 Vin. Abr: 
441. pl. 14. 3 dnft. 19. Andthe-hardfhip of the cafe can- 
not be overlooked ; for, as the attainder deprives the child of 
all rights of property, derived through the guilty father, it 
ought not, furely to work a difinheritance, likewile, as to the 
eftate of an innocent mother. 

For the Defendant, it was anfwered, that whether the fub- 
je&t was confidered on general principles and authorities; or on 
the pofitive provifions of the Act of Affembly ; atenant by 
the curtefy initiate poffefles fuch an intereft in the wife’s 
eftate, as is forfeitable upon an attainder for treafon. 

1ft. On general principles and authorities, Itfeems a ftrange 
pofition, that the attainder of a traitor fhould, during his natural 
life, accelerate a defcent to his child. But if the traiter had an 
eftate in the premifes, it cannot defcend, it muft be forfeited du- 
ring the continuance of fucheftate ; for ai/ bis effates are forfeit- 
ed. 4 Bl. C. 374. 2 Wood. Le. 504. The queftion is, there- 
fore, imply, whether a tenant by the curtefy initiate has any 
eflate in the premifes, of which his wife is feized? Before 
iffue, his intereft is, indeed, merely in profpe&, a contingency, 
an expectation, a poflibility: but after iflue “ he begins to 
have a permanent intereft in the lanes ;”’ and nothing but his 
own natural death candefeat it. 2 Bi. Com. 126. -Thecon- 
tingency has then happened, which, by the act of the law, 
makes him as much tenant for life, as if he were tenant for 
life in reverfion, or remainder, per formam doni, The difting 
ufe of the words, initiate and confummate, mutt not be regard- 
ed as creating a contingency, but as defcriptive of a peculiar 
eftate. While the wife lives, even before the birth of iffue, 
the hufband is feized of the land in fee in her right; and, after 
the birth of iffue, during her life, he cannot have a better eftate ; 
though his title to an eftate, upon her death, is commenced, or 
initiate. fience his eftate by the curtefy is called confummate 
on the death of the wife, in relation to the new and independent 


form by which he holds it; the feizen being then feparate, that 


was before joint. Co. Litt. 67. a. Buty furely, when a man 
acquires a right to exercife acts of ownerfhip, that the bare 
feizen imrigkt of his wife, would not authorife, he muft be 
confidered as poffeffed of fome eftate. Thus, we find, that a 
tenant by the curtefy initiate acquires the right to do homage 


to the Lord alone. Litt. f. g. Co. Litt. 30.67. 2 Bl. Com. 


i126. Avowry fhall be made on him only in the life of his 
wife. Co. Litt. 30.@a. He may ufe the title of his wife’s 


dignity, Co. Litt. 29. 6. He may do many acts to charge the 


land. 2 B/. C. 128. He may make 2 feofment ; and what he 
may grant, he, furely, may forfeit. Co. Litt. 30. a. b. 31. a. 
If, befides, .nothing but a man’s own death (independent 
of 
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f the puniihment for crime) can prevent his enjoying an 
‘tate for life, has he no intereft in the land? The death of 
ie iffue, or its arrival at full age, or the treafon of the wife 
rfelf, cannot defeat the right acquired by a tenant by the 
urcely initiate 3 and fo far is Lord Coke from confidering it as 
mere expectancy, contingency, or poflibility, that he em- 
, matically declares, the hufband “ having \iffue, is entitled to 
“ an eftate for the term of his own life, in bis own right, and 
“ yet is feized in fee in the right of his wife, fo as be is not @ 
“ bare tenant for life.” Co. Litt. 67.a. On thevery point of 
forfeiture, the dium in Godb. 323. is ftrongly in favor of the 
Defendant, if properly explained; for, forfeiture on attainder 
for treafon is always to the Crown ; 4 B/C. 376. 381. and 
that there fhould be a forfeiture merely to difcharge the father’s 
lien upon the eftate, in favor of his children, is abfurd. 
During the coverture, the whole eftate is forfeited : and if the 
hufband dies firft, the eftate isas much difcharged by that event, 
as it can be byhis attainder, But the me between the cafe 
of curtefy, and the cafe of dower, will aflift in fupplying the 
defe&t of pofitive authority. Dower is forfeitable at common 
law ; and yet dower depends on the fame contingency of fur- 
vivorfhip as curtefy. 1 H. P. C. 253. 359. 2 Bl C. 130. 1. 
The feizen of the hufband gives an inchoate right to dow- 
er; as the birth of heritable iffue gives a curtefly initiate: 
And when it is faid, that he cannot forfeit his curtefy by his 
wife’s treafon, there is great room to infer that he may forfeit it 
for hisown, 4 Bi. C. 375. 

Suppofe an eftate devifed, or conveyed, to Galloway and his 
wife, and the furvivor of them; or to him during the life of 
his ‘wife, with remainder to him if he furvived her ;--would 
not the whole eftate be forfeited ? Would not the forfeiture 
reach the right of furvivorfhip? Again: fuppofe an eftate 
in fee fimple devifed to him with a double afpect ;—-a devife 
for years, with a contingent remainder to him in fee; would 
not the ‘remainder be forfeited? ‘Irue, the tenancy by the 
curtefy was not confummate, until the death of the wife; but 
does this prove, that he had no eftate at the time of the attain~ 
der, nothing more than a poffibility ? Is homage done for a 

pofibility? Cana right by poflibility enable a man todo many 
acts to charge the land? - Will a poflibility make a mana 
member of the pares curi@? Would a pofhibility give effegt 
to a feoffment made during the life of the wife, in cafe be fur- 
vived? Andif fo, what more could be effected by the feofé- 


ment of a joint tenant ? 


Thereare four requifites neceffary to make a tenancy by the , 


curtefy ; three had occurred at the time of the attainder 5 fhall 
the fourth confummate, or defeat, the eftate? In favor of the 
hufband, 
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hu fband,or a purchafor under him, as againft the heir, it com. 
fummates: why not in favor of the Commonwealth? It is 
urged, in anfwer, that the law does not caft an eftate upon him, 
who cannot hold it: but the rule is clearly otherwife, if the 
eftateacerues by the happening of a contingency, by a limita- 
tion, by a condition, or by a purchafe, in the legal fenfe, diftin- 
guithed from defcent. 

In Co, Litt. 67. a. the curtefy is conficered as vefted, liable 
to be defeated by the death of the hufband, happening before 
the death of the wife ; but when the hufbandiscegarded by 
that authority as more than tenant for life, witha power ta 
charge the lands, to fell them, to perform the feodal inveltiture, 
&c. can it be reafonable to fay that be has no eftate? Is not 
this an intereft beyond a rightof action, a right of entry, of 
éondition ?—all of which, it will be fhewn, are fubjects of for- 
feiture under the act of Affembly, But it is faid, that tenancy 
by the curtefy is a future eftate. Lit:. /. 35. and in fome.rcc- 
{pects the affertion is true : yet, it is equally true, that in other 
refpects, after the birth of iffue,it is an intereft,and not a con- 
tingency ;—ah exifting right, and not merely a poflible benefit. 

it is contended, however, that the forfciture itfelf prevents 
the guilty perfon from being tenant by thecurtefy; 1 Bac. 
Abr. 660, but this authority evidently tarns entirely upon the 
principle, that his title vefts in the crown. In that cafe, too, 
if no office is found, the eftate would return to the hufband on 
a pardon; and even if an office be found, a patdon with words 
of reftitution would reftore it to him, provided no intereft 
vefted in the fubje&. 4 Bi, G. 4o2. 2 Bl. C, 128, 255. 3 Bi. 
C. 259. 3 Bac. Abr. $yo. Tt is true, if tenant by the curtefy 
acquires a new right, after the pardon, the eftate would be his 
of courfe ; as if he had no children before, or at the time of, 
the attainder; in which cafe no forfeiture of the curtefy could 
be incurred; but has iffue after the pardon, in which cafe he 
is anew man, capable of taking as if the attainder never had 
happened. After the attainder, and before the pardon, indeed, 
the eftate will not veft even for the benefit of the crown, which 
explains 1 Bac. Abr. 660. but if the curtefy is imztiaty at the 
time of the attainder, the eftate pailes to the crown, with all 
the capacity of being enlarged and conftrmmate, as well as be- 
ing defeated, to which it was liable in the hands of the indi- 
Vidual attainted, 

It is not confiftent with the authorities to fay, that a tenant by 
the curtefy initiate, cannot grant his right, living his wife; 
and whatever a man has in his own right he may forfeit 4 Leon, 
412. Green's Bank Law, 194. ‘The cafe cited fiom 7 Vin. Abr. 
162. pi. 2. is contradigted by f/. 4. itis not fupported by 13 7. 
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. 17. and it is at heft a digtum of Keble, when a lawyer at the 
Pir. Tt is to be found, likewife, in Noy. 159. and there it 
appears, that it was a queftion turning on the corruption of 

. j , ‘ 


2d. But whatever doubt may be created on the Englifh au- 
thorities, the pofitive provifions of the a& of Affembly cannot 
be obfcured or evaded, By the original a& defining treafon 
and prefcribing its punifhment, the forfeiture upon attainder 
it declared, in general terms, to be “ the eftate”’ of the delin- 
quent: 1 Vol. State Laws. /. 3. p. 727, 8, Dall. Edit: And 
in the act for the attainder of divers traitors, including by 
name Mr. Galloway, it is declared, that unlefs they, appear and 
conform to the law, “ they fhall fuffer and forfeit as perfons 
attaint of high treafon.”  [bid. f: 9, 3y 4 p- 75%) 2 But 
when ‘the fame aét enters into a fpecification of the fubjedts of 
forfeiture, it embraces, in expre(s terms, ‘all and every the 
* lands, tenements, hereditaments, debts, or fums of money, 
“er goods or chattels whatfoever, and generally. the s, 
s iseband perfonal, of what nature or kind foever hote 
“ within this State, whereof the aforefaid Fo/eph Galloway, tc. 
“ fhall have been pofleffed of, interefted in, or entitled unto, 
{* on the ” of Fuly, 1776, or at any time afterwards, in their 
* own right, or totheir ufe, or which any other perfon or per- 
« fons, fhall have been poffeffed of, interefted in, or entitled un- 
* to; to the ufe of, or in truft for them, or any of them, fhall ac- 
“ cording to the re[petive eftates and interefts, which the per- 
“ fons aforefaid, or any in truft for them, or any of them, fhall 
have had therein, ftand and be forfeited to this State.” Ibid. 
f § » 75% 3 si ese 

If tenancy by the curtefy initiate is an eftate of any kind; if it 


gives any intereft in the lands ;—if it gives any title to the tenant 5 __ 


then is it a fubje& of forfeiture, under the pofitive provifions of 
the actof Afflembly. It is evident, that the forfeiture under this 
act is more extenfive, than by the common law, or ftatutes, 
of England, 1 H. H. P. C. 242. In England the forfeiture 
is of lands and tenements of inheritance, and rights of entry; 
and the profits of lands and tenements, which the attainted per- 
fon had in his own right for life, or for years: 4 Bl. C. 981. 

ut here, in addition to thefe objects, rights of entry touching 
lands, a right to reverfe a judgment, and all conditions, ufes, 
and trufts, are forfeited. if, therefore, a tenancy. by the cur- 
tefy initiate is forfeited by attainder in England, @ fortiori 
it is forfeited in Penn/ylvania, 
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M‘Kee’s Leffee verfus Prout. 


HIS was an cjeétment tried at the Nifi Prius for Dau- 

phig county. in Ofeber 1795, when a verdi& was given 

for the Leffor of the Plaintiff, fubje& to the opiniom of the 
Court, on a cafe, ftating the following faéts. 

On the third of ‘January 1794, a warrant had iffued for the 
lands defcribed in the declaration in favor of ames Chambers; 
who, on the 6th of ‘fanuary 1758, made his will, and, inter alia, 
devited, “that all his eftate, after payment of his debts, be equal- 
“ ly divided between his wife Sarah, and his children Rowland, 
“ Ann, Sarah, Fames, Elizabeth, Benjamin, and Fofeph, each 
“one eighth part.” Phe Leffor of the Plaintiff claimed one 
eighth part of the premifes under the teftator’s daughter 4xn, 
who had intermarried, twenty years ago, with Oliver Ramfay, 
by whom fhe had iflue, and died. Before her death, however, 
on the 23nd of Oéiober 1779, fhe had joined with fome of the 
other devifees, in conveying their refpective fhares in the eftate, 
for a valuable confideration, to Andrew Strout, the real De- 
fendant; but, at the time of executing the conveyance (touch- 
ing which, fhe was feparately, examined by a Judge of Dauphin 
county) fhe had been driven away by her hufband, and lived 
feparate from him ;—a faét with which the Leffor of the Plain- 
tiff was well acquainted. On the sft of Ofeber 1785, Oliver 
Ramfay (who is ftill living) executed an indenture between 
him and the Lefior of the Plaintiff, wherein it is fet forth, “that 
“the faid Oliver hath granted, bargained, fold, aliened, releafed, 
“ enfeoffed and confirmed, and doth grant, bargain, fell, alien, 
“ releafe, enfeoff and confirm, unto Robert A4Kee, in his ac- 
“ tual poffeffion now being, by virtue of a bargain and fale to 
“ him made, by the faid Odiver, as thefe prefents, and by vir- 
‘$ tue of the ftatute, for transferring ufes into poffeffion, and to 
“his heirs and afligns, my undivided partiand telpective fhare 
“and purparts of him the faid Oliver Ramfay, of, in and to 
“ that certain piece or traét of land, before defcribed, with all. 
“and fingular ways &c. and reverfions and remainders, 
“ and 
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“and alfo all the eftate, right, title, intereft, claim and deé- 
« mand, whether at law or in equity, of him the faid Olver, 
“ of, in and to the fame, to have and to hold the faid refpe@tive 
“ fhare and purpart, of in and to the faid plantation, and trac& 
“ of land, hereditaments, and premifes, hereby granted, men- 
“tioned or intended to be, with the appurtenances, unto 
“the faid Robert M‘Kee, To the only proper ufe, benefit and be- 
“* hoof of them the faid Robert M‘Kee, bis heirs, and affigns 
“ forever. . And the faid Oliver Ram/fay for himfelf, his heirs, 
“ executors and adminiftrators, not jointly, do covenant, pro- 
“ mife, and grant to and with the faid Robert M‘Kee, his heirs 
“ and affigns. That he the faid Oliver Ramfay, hath not done 
“or committed any aét, matter, deed, or thing whatfoever, 
“ whereby or wherewith his faid and refpeétive fhare and 
“ purpart of, in, and to the {aid piece or tract of land, heredi- 
“ taments, and premifes, are or fhall or may be impeached, 
“ charged or incumbered, in title, charge, eftate, or otherwife 
“ howfoever. And the faid Oliver, for himfelf, his heirs, ex- 
“ ecutors, and adminiftrators, not jointly, do covenant, promife, 
“and grant, to and with the faid Robert MKee, his heirs and 
“ affigns, that the {aid Oliver, his heirs, executors and adminif- 
“ trators, his {hare and purpart, of him the faid Over Ram- 
* fay, of, in, and to, the piece or tract of land aforefaid, heredi- 
“ taments and premifes, again{t them, their, and each and every 
“ of his heirs and affigns, and all and every perfon and perfons 
“ whatfoever, lawfully claiming, or to claim by from or under 
“ him, or either of them, his or any of bis beirs er affigns thall, 
“ and will warrant, and forever defend by thefe prefents. And 
“that faid Oliver, and his heirs, not jointly, do further 
“ covenant, promife, and grant, to and with the faid Robert, 
“ that they, him, her, or any of them, fhall and will, at any time 
“ or times hereafter, at and upon the reafonable requeft, proper 
« cofts and charges, in law, of the faid Robert Ad‘Kee, his heirs 
“ or affigns, make, execute and acknowledge, or caufe fo to be, 
“ all, and every fuch further and other reafonable aé or acts, 
“ deed or deeds, device or devices, in the law whatfoever, either 
“ by fine or recovery, or otherwife howfoever, for the further 
“and better conveyance, aflurance and confirmation of his 
“ refpective thare and purpart of him the faid Oliver, of in and 
*“ to the faid piece or tract of land aforefaid, hereditaments, and 
* premifess unto the faid Robert, his heirs, and affigns, as by 
“ him or them, or his or their counfel learned ‘in the law, fhait 

“ be reafonably advifed, devifed, or required.” 
There is no confideration mentionzdin this deed; but there 
was a feparate receipt for £.60, given by Oliver Ram/ay to 
Rober! 
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Robert M*Kee; and the deed was acknowledged, and recérded, 
on the day of its date. 

The general queftion fubmitted to the Gourt, waswhether 
a conveyahee in fee, by a tenant by the curtefy, is not a forfeit- 
uré of his eftate ! And it was argued by Ingerfoll; for the Lef- 
for ~ the Plaintiff, and by Diencan and C. Bnith, ter the De. 
fendant. 

For the Leffor of the Plaintiff: The fpecial warranty thews 
the intention of the party 5 it res the grantee againft any 
previous ineumbrancés by the grantor, and againft perfons 
claiming urider him, his heirs, or affigns; but there is no cove- 
nant, not even a declaration, that he is feized in fee; and, in ef- 
fe&t, he fimply convevs his own tight, whatever that may be: 
A freehold, though not a fee; may be made defcendible to heirs : 
and the nature of the conveyance under the ftatutes, and with the 
claufe of warranty under the a& of Afflembly (1 Fol. rit. Dall. 
edit.) conveys only fuch eftate as the vendor might lawfully 
part with. if a tenant for his own life aliens by feoffment, or 
fine, for the life of another, or in tail, or in fee, it is a forfeiture ; 
@ Black: Com. 274. Co. Litt. a5t. Litt: f- 415. but the reafon 
is, that fuch an alienation tends to defeat and diveft the remains 
der. In a feoffment, by the word Dedi, fince the ftatute Dyig 
Emptores, the feoff only is bound to the implied warranty ; and 
in other forms of alienation, no warrant whatfoever is im- 
a9 2 BI. C. 300. 1. Co. Litt. 384. Co. Litt. 102. Litt. f. 743. 

he prefent deed is a bargain and fale ;—a contraét to conyey 
for a valuable tonfideration; 2 Bi. Com. 338. and it has its 
force and operation by the ftatute of ufes. 2 B/. Com. 337. 337. 
The force and operation of the words “ grant, bargain, and 
fell,” under the aét of Aflembly, (1 Vol. 1t1. Dall. edit.) do 
not apply where a fpecial warranty is introduced into the deed ; 
and the previous feétion of the act only gives to deeds acknow- 
ledged and recorded the effeét of a feolfnent, or a deed inrolied 
in England, to perfect the title and feifen of the grantee; a 
mere bargain and fale not being before fo ftrong a conveyance, 
as livery. Shep. 7. 219. . (1.) . 

For the Defendant. The a& of Affembly declares, that 
deeds recorded fhall be of the fame force and effeét here, for 
the giving poffeffion and feifen, and making good the title and 
affurance of lands, tenements and hereditaments, as deeds of 
Feoffment with livery of feifen, or deeds enrolled in any of the 
Courts of record at Weftminfter, are or fhall be in the kingdom 
of Great Britain. 1 Vol. p. 111. Dall. edit, The prefent deed 
is, therefore, an abfolute and efficient conveyance in fee, where- 
as the grantor had only an eftate for life, as tenant by the cur- 
tefy, in the premifes. But if tenant for life, or'years, conveys a 
greater 





—-- O- 


=a wf! Fe fF 








Supreme Court of Pennfylvania. 


ie 


preater eftate, than he can lawfully do; whereby the revetfion, 
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or remainder is diueffed, it will be a torfeitureof his eftare, as if U>~Y 


he makes a feoffment. Co, Litt.251. a. b. The law is the fathe 
in the cafe of an alienation by a tenant by the curtefy. bid. 
252.4. The recording adeed is'made, by the a& of Affembly, 
equal in folemnity to Avery of /eifen, as public and notorious, 
and as operative to pafs and vett the eftate. So, if tenant for 
life bargains and fells his lands by deed enrolledyalthough no fee 
pailes, yet it is a forfeiture, and that by reafon of the enrollment, 
which is matter of record. 2 Leon. 64:5 In Pennfylvania, 
the deed on record is itfelf a record, and a copy of itis evidence. 
So, if a tenant for years make a fcoftment, it is\a forfeiture of 


his eftate; 9 Adod. 151. and, when it is faid, in the cafe cited, - 


that ifhe makes a leaie and releafe, though it is of the fame 
operation, it will not amount to a forfeiture; the reafon is af= 
figned ina 7. Rep: 744. that a leafe and releafe is a lawful con- 
veyance, and pafies no more than a man. mayJawfully parewith, 
2 Bl. Com. 274. 5. The particular temant, by ing alar- 
ger eftate than his own, has, by bis éwn ad, @e ned and 
put an end: to his driginal eb and on fuch determina- 
tion the next taker is entitled to enter regularly, as in his 
remainder, or reverfion The criterion of the forfeiture.is the 
afiual paffing an eftate, which the grantor has no right to pafs, 
to the prejudice of him in remainder ie amounts to a dif- 
feifin. Feoffment without livery, is#aid to pafs no intereft, 
which is the reafon why fuch a feoffment is not a forfeitures 
but by the act of Affembly, a deed recorded i¢ equal to a feoft- 
ment with livery3 and it is the matter of recdrd, that makes 
the forfeiture.. Harg, Co. Litt. 59. a.m: 3.) , 
The Court ftopped. Ingerfoll, when he was about to reply, 
and delivered their opinion as follaws, * ye ; 
M‘Kean, Chief Fuftice.. Wie enteftain no doubt on the 
prefent queftion. The Legiflatureshas, atvarious periods,'and 
on a varicty of fubjeGts, departed from. feudal ceremonies and 
principles, if. relation to the transfer “and. defcent.of property: 
‘Dut, in the prefent inftance, the a& of Affembly meant only to 
give toa grant of lands, a greater effe&t upon thé eftate; on re- 
cording the deed, than could previoufly have “been enjoyed, 
without livery of ferzen; It never .contemplated that.circums 
ftance, as an inftyument to work a forfeiture, on the common 
law do€yine of alienation by tenant for life, or years. \. 
SHIPPEN, Fu/ticey From the words of the act of Affembly, 
it is plain, | think, that the Leenflature did not mean t6 work 
the forfeiture of a particular eftate, by the provifion for record- 
ing deeds. In allowing to deeds recorded the fame force and 
effect, as feoffments with livery, the: intention is exprefsly re- 
Vor. Ik Rrer ftridhes 
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ftri&ted to “ iving poffeffion and feifen, and soaking good the 
title and dicieaad of lands, teriements, and hereditaments.” 
It is, therefore, merely a facility and benefit extended to the 


grantee. ; : 


YeEATEs and Smitu, Fupices, concurred. 
le *) Jupement for the Plaintiff. 


March ‘Term, 1799. 








= —_—— . 
ReEsPuBLICA verfus Wray. 


HE Defendant on the rf of Fune, 1798, had been ap- 
ji pointed treafurer for the County of Cumberland, “ for 
three years, tocommence on the §th of June following;’’ but 
upon a fuggeftion of improper practices in procuring the ‘ap- 
pointment, the Attorney General obtained a rule to fhew caufe, 
why an information in the nature of a writ of gzo warranto 
fhould not be filed againft him. 
~ In fupport of the rule, affidavits and office papers were pro- 
duced, with a view to fhew, that the Defendant was in em- 
barrafled circumftances ; and that he had procured the vote of 
one of the County Commiffioners,' under an affurance, that tie 
would foon refign the office of treafurer, as he only withed to 
be appointed to it, in order to,promote his election as - Sheriff 
of th. county.. There was, likewife, an ineffectual attempt 
to prove that the commiffioner,’ who had thus voted, and the 
Defen’ant, were -not citizens.of the United States: And, in 
point of law, it was objected, that the appointmtnt was void 
ab initio, being made to commence in future. 

The rule was oppofed by Dallas and M‘Kean; and the opi- 
nion of the court in the abfence of the Cu1eF JusTICE, was 
delivered by 

SuHiprEen, Fuffice. The prefent is the firft inftance, that we 
recollect, of an application of this kind in Pennfyluqnia; and 
on opening the cafe, it ftruck us to-be within the zoth feGtion 
of the gth Article of the Conttitution, which declares, * thatno 
“ perfon fhall for any indidtable offence, be proceeded againtft 
“ criminally by information,” except in cafes that are not , 
volv 
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yolved in the prefent motion. But, on confideration, it is evi- 

dent, that the Conftitution refers to informations, as a form of 

profecution, to punifh an offender, without the imtervention of 

agrand jury; whereas an information, in the nature of a writ of, 

quo warranto, is applied to the mere purpofes of trying a civil 
_ right and oufting the wrongful poffeflor of an office*, 

Since, therefore, there is fome evidence (however flight) of 
improper conduct, we do not think, that it would be right, to 
refufe an opportunity for a jury(who are the legal judges of the 
weight of evidence) to determine, whether it is fufficient to. 
vitiate the Defendant’s appointment of County. Treafurer. 
And, at the fame time, the points of law, that have:been fug- 
gefted, may be maturely confidered and decided. 


“Me: | The rule made abfolute+, 


*, “eo ¥ 








Murcarroyp verfus CRAwForb. 


I$ "was an aétion againft an Underwriter on a Policy 
of Infurance uporrthe fhip Mount Vernon, warranted to 
be American property. The fhip was captured bya French 
Privateer, carried into Porto Rico, and there condemned as 
prize. The caufe'was tried at the prefent Term; and Suip- 
PEN, fuftice, delivered the following charge, in which all the 
material fats and arguments were, fubftantially, fet- fortht. 

SuipPen, Fu/tice. On this Policy, the affured has en- 
gaged to prove in any Court of Penn/ylvania, that the Mount 

Vernon was American property ; and it is, alfo, incumbent on 
him to’ prove, that the fhip failed upon the voyage infured ;: that 
fhe has been captured, and condemned. Qn the queftion of 
property, the American Regifter was produced, which contains 
the 


; 


* See 3 Bl) Com, 263. 

+ Forthe laws reiating to County Treafurers, which were cited in the 
courfe of the argument, See Dell, Edit. 1 Fol. .21.807. a Vole git 
3 Vals 730. 


’ 


t The Cgier Justice, who had prefided atthe epening, was obligtd, 
by indif{pofition, to be abfent during the rcft, of the tris]. 
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the oath of the Plaintiff, an American Citizen, that he was 
the fole owner of the Mount Vernon ; and on the other points, 
there is full proof of the failing, capture, and condemnation of 
the thip. Shes not, however, condemned by the final. decree 
as Britith property y: nor, indeédy are any of the five caufes af- 
fign-d in the proceedings, legitimate caufes of condemnation. 
The Plaintiff was difpofed, om general principles, to leave 
his caufe on this evidence; but, in order to repel the Defen- 
dant’s allegation, that the property of the fhip, though appa- 
rently American, was, in reality, Britifh, a variety of facts 
have been adduced, toexplain the nature of a tranfaction, which 
occurred between him ard Adr. Dunkerfon, in relation toa 
fale and transfer of the Afount Vernon. "The -refult feems, 
briefly, to be this: Mr. Dunkerfon was an Englifh gentleman, 
who came hither with a view tofettle ; and, im order to mani- 
feft his intention, took an oath of allegiam@e to the ftate of 
Penn/jylvauia, though he had not been long enough in the 
country to entitle bimfelf to naturalization, under the act of 
Conerefs. Contemplating a circuitous voyage from America 
to England, and thenceto the Baft Indies, he applied to Mefirs. 
WVillinzs 2 Francis t@ procure a fhip for him; and thofegen- 
tiemen agreed abfolutely with the Plaintiff for the purchafe 
of the Mount Vernon, the bill of fale being made out by him, 
and fent-to them, upon terms of payment pfecifely alcertained. 
Tt then, however, occurred.to Mr. Dunkerfon, that as he had 
uot yet acquired the rights of American citizenfhip, he could 
not enjoy the advantiges, which he propofed to derive from his 
projected voyage. For, the trade from England to the Eaft 
Indies is, by the law of that kingdom, a monopoly ; no Briti~>y 
fu! jeét can, individually, embark in it, without incurring a for- 
feicure of his veflel and targoe: though it -has recently been 
adjudred in Bagland, that an American citizen is entitled to 
carry on the trade, by virtue of expres ftipulations in the treaty 
of avity-and commerce between the United States and Great 
Britain. Hence, it was deemed neceflary, to enter, upon 
another operations the bill ef faie was fent back; and anew 
coutraét was formed between the parties upon thefe principles: 
that the Plaintif¥ fhould remain the owner of the fhip, and as 
fuch retain the regifter, and make the infurance ; that fhe 
fhould, however, be delivered to Mr, Dunkerfon, or his agents, 
and that Meffrs. Willings ©. Francis faould procure a freight 
for her on Mir. Dunkerfin’s account ; that the Plaintiff thould 
éemsower Mr. Skirrow (a gentleman who failed as a.paflenger 
in her) to affign, and transfer the thip to Mr. Dunkerfon, in 
Enzland.on the tft of September enfaing, at which time Mr. 
Dunkerjon would be duly aaturalized as an American Citizen : 
an 
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and that the confideration money fhould be fecured by the 
notes of Meffrs. Willing &9 Francis, payable, at allevents, in 
certain inftalments. The effential point in this ugreement 
was, obvioufly, therefore, that the property fhould remain the 


Plaintiff’s, untib the day fixed for the transfer in Europe ; and, 


accordingly, the Regifter was continued in his name, and the 
prefent infurance was effected by him, as owner of the hip. 

On thefe faéts fome important queftions arife. . It is true, 
that the firft bill of fale was cancelled and done away; but the 
Defendant urges, that there were many fubfequent aéts of the 
parties, which fhew an abfolute change of property, under the 
fecond agreement ; particularly, as the fhip was delivered to 
Mr. Dunkerfen, to be loaded for his‘ufe ; and the confideration 
money was payable at all events. . A.fair and legal contract 
fhould, however, be carried into effe&t, according to its true in- 
tention ; and, whether the form of proceeding is, or is not, 
ftri€tly corre&t, there can be no doubt, that the true intention 
of this contraé& was, to continue the property of the fhip in 
the Plaintiff for a fpecified period. If an immediate fale had 
been contemplated, the contraét, payment of the price, and de- 
livery of the thip, would, eriquetichsbish be fufficient to di- 
veft the property of theoriginal owner, and veft it in the pur- 
chafor 5 but if the parties could legally contraét, not for a pre- 
fent fale and transfer, but for a fale and transfer ata future day, 
under a Power of Attorney, to be givem for the purpofe ; and if 
{uch is the nature of the prefent-contraét, then the payment and 
delivery muft have relation to the terms and conditions on 
which they were made ; and of which the moft important was, 
that the Plaintiff fhould continue the owner of the fhip, until 
the. 1ft of September, 

The only objeéts for enquiry, then, are aft. Whether the 
contract was a fair one; and 2d. Whether it wasadlawful one. 
That it was a fair contract has not been denied: But, it has 
been contended, to be an illegal contract, violating the pofitive 
provifions of an A& of Congrefs; as well asmilitating againft 
the duties of a neutral mation, by affording a ready Cover to the 
property of a belligerent power. The, Regiftering Aa is ex- 
preffed in fuch ftrong terms, that when it was, firft,read, we 
thought it decifive upon the cafe ; for, it feemed generally to 
requife, an oath, “that, there is no fubjeét, or citizen, of any 
“ foreiyn prince or ftate, dire&tly, or indiretly, by way of 
“ truft, confidence, or otherwife, interefted in the fhip, or vef- 
“ fel, or if the profits, or iflues thereof.” 1 Vol p. 134. f 
4. Swift’s Edit. But, upon examining the AG, we found, 
that this-oath was only exacted, “ where an owner reffdes in a 
“ foréign country, in the capacity of a conful of the United 
% States, 
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“ States, or as an agent for, and a partner in, a houfe, or co- 
“ partnerfhip, confifting of-citizens of the United States.” 
Ibid. The terms of the provifion do not, therefore, embrace 
the prefent cafe, the cafe of an American Citizen, refiding and 
régiftering his veffel in.an American port; and its policy may 
reafonably be confined to Americans refident abroad, who are 
fo much expofed to the temptation of Covering belligerent pro- 
perty, and fo little expofeditothe dangers of etection*. 

Confidering all the circumftances, therefore, it does. not ap- 
pear to us, that there was an actual fale; and, if a future fale 
was only intended, we have no right to contradict, or modify, 
the contract of the parties». But while this opinion is expref-" 
fed, it cannot be denied, that there are ftrong faéts in fupport 
of the deferite, Adr. Dunkerfon would have been the abfolute,; 
unqualified, owner of the fhip, under the firft bill of fale; .an 
even under the fubfequent agreement, he obtained pofleffion of 
her, loaded her, receiyed the freight, and exercifed other acts of 
fuperintendance and ownerfhip, Though the Plaintiff effe&- —. 
ed the infurance, he was reimburfed the premium; and though® 
he iffued the failing orders to the captain, itis faid to have been 
done at the inftance of Mr. Dunkerfon. On the weight of thefe 
facts, therefore, the jury muft decide: And if, after all, you 
fhould think, that there was an a€tual and immediate fale to 
Mr. Dunkerfon, an alien, there muft be a verdict for the De- 
fendant, notwithftanding theregifter and path of the Plaintiff, 
which are prima facie, butmot conclufive, evidence of the 
American property of the fhip 

But another queftion has been agitated in the caufe, which _ 
is entitled to. confideration. ..It was infifted, that an under- 
writer is difcharged from the obligations of the policy, if any 
thing material to the rifque is not difclofed to him at the time 
of cffeGting the infurance. Though there was an attempt to, 
encounter this pofition, by evidence of the general notoriety of 

' the 


* The Judge did not exprefsly refer in his charge to another fection of 
the Regiftering Act, which was cited by_ the Defendant’s Counfel, ag 
proof that the veflel was forfeited, if the fale was an abfolute one. The 
words of the fetion ares “ That if anyfhip or veffel, heretofore regif— . 
*« tered, Or which fhall hereafter be regiftered, as a thip or veflel of the ™ 
‘¢ United States, fhali be fold or transferred, in whole or im part, by way 
« of rruft, confidence, or otherwife, to a fubjett, or citizen, of any foreign 
“¢ Prince, or State, and fach fale or transfer fhall not be made known, im 
“ manner herein before direSed, Such fhip or veffe), together with hertackle, 
“ apparel, andfurniture, fhall be forfeited.”” 2 Vol. p. 148+ f. 166 Swift's 
Fdit. 1 prefume, the Judge, having adopted the reafoning of the Plain- 
tiff’s Gounfel, that there was no aGtual and immediate fale and transfer 
ef the Mount Verna, or, in other words, that the contract was executory, 
not executed, did not think the fettion applicable to the prefent r % 
For the manner Of making kuowa the fale and transfer here alluded, 
fee fe. 7. ps 337- . . 
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the contract between the Plaintiff and Afr. Dunkerfon; yet that 
circumftance is too vague to be conftrued into notice either 





to the Defendant, or the Infurance Broker. Notice, however, 


is a matter of fact; but whether notice is neceffary, is partly 
a matter of fact, and partly a matter of law. Now, the Plain- 
tiff warranted the fhip to be an American bottom, which of 
itfelf fuperfeded, in our opinion, the neceffity of making any 
communication on the fubject of the property. But, ftill, if, 
in the opinion of the Jury, a knowledge of the circumftances 
that were fuppreffed, would have induced the infurer to demand 
a higher premium, or torefufe altogether to underwrite, it will 
be fufficient, on commercial principles, to invalidate the po- 
licys A refpe&table witnefs (an underwriter) has declared, 
however, that a difclofure of thefe circumftances would. not 
have prevented his underwriting the rifque at the fame -pre- 
mium. : 

If, upon the whole, the contraét was a fair one, with a 
view to a lawful purpofe, a voyage to India; and not with a 
view to aid one Belligerent power at the expence of another, 
by a fradulent cover of property (which would certainly be fa- 
tal to the Plaintiff’s demand) we think that the fhip remained 
an American bottom, at the time of the captute and condem- 
nation; and, therefore, that the verdit fhould bein favor of 
the Plaintiff> 

But if there was an actual and immediate fale ofthe fhip to 
Mr. Dunkerfon; or if there was any concealment which ought 
to invalidate the policy ; we think the verdict fhould be in fa- 
vor of the Defendant. 

~ Verdi&t for the Plaintiff. 
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Barcxsity wverfus Tursprke Company. 


HIS was an action of Indebitatus Affumpfit. - The cauf: 
was tried at Lancafter, and the Jury found a fpecial vet- 
cict in the following terms: 
«“ The Jury find, that B. Breckbill, the Plaintiff, was feized 
in his demefne as of fee in 216 acres of land, &c. 
“ That the Prefident, Managers &c. (the Defendants) by 


’ and with their fuperintendants, furveyors, engineers, artifts and 


chain bearers, workmen and labourers, with their tools &¢. en- 
tered in and upon the faid traét of land, and laid out a road in 
through and over the fame, §0 feet wide, and about 150 perches, 
in length, and caufed 21 feet thereof to be bedded with pound- 
ed ftone, well compatted together, a fufficient depth to fecure 
a folid foundation to.the fame, and an even furface thereon, be- 
ing the Turnpike road, agreeably to the act, &c. 

“ That no exprefs contract, or agreement, refpecting tHe 
faid entry, or any promife; or engagement, to make compen- 
fation for fuch entry, and for the land fo taken and occupied 
by the faid road, was made by, or ever exifted between, the faid 
Plaintiff, and the faid Prefident, Managers, &c. (the Defendants) 

“ That all the roads heretofore laid out, or at prefent being 
in, upon, over or through the faid traét of 216 acres of land, 
or any part thereof, including the faid road fo laid and made 
by the Prefident, Managers &c. do not occupy, take up, or 
wafte 6 acres in every hundred of the faid tra. 

“ But whether on the whole matter, by the Jurors afore- 
faid, in form aforefaid, found, the faid Plaintiff ought to re- 
cover his judgment and damages againft the faid Prefident, 
Managers &Xc. the Jurors aforefaid, are entirely ignorant, and 
thereon pray the advice of the Judges of the Supreme Court. 

“ And if*upon the whole matter aforefaid, by the Jurors 
aforefaid, in form aforefaid, found, it thal] appear to the Judges 
of the Supreme Court, fitting in Bank, that the faid Plaintiff 
is entitled to recover againft the faid Prefident'and Managers 
&c. then they find for the Plaintiff, and affefs camages to the 

faid 
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faid Plaintiff in the fum of fix hundred dollars—befides his 
cofts and charges by him about his fuit in this behalf expended, 
and for thofe cofts and charges, 6d. . 

“ But if upon the whole matter aforefaid, by the Jurors 
aforefaid, found, it fhall appear to the faid Judges, that the faid 
Plaintiff is not entitled in point of law to recover againft the 
faid Prefident, Managers, &c. then the faid Jurors aforcfaid, on 
their oaths, &c. do fay, that they find for the Defendant.” 

Three queftions arofe on this fpecial verdi&t: rf. What is 
the nature and operation of the prapipetary rants of Jand, with 
an allowance of 6 per cent for roads, &c. f a the power vefted 
in the Turnpike company, to enter upon, take, and poflefs 
lands, confiftent with fuch original grants, and the Conftitution, 
unlefs compenfation is made? And can an aétion of Indebita- 
tus affumpfit, upon an implied promife, be maintained againft 
a corporation ? 

For the Plaintiff, it wa’ contended, 1ft. That whenever 
lands were granted by patent, the allowance of fix per cent 
paffed as abfolutely as the reft of the trac, to the grantee, the 
whole being alike fubjeé& to the eafement for roads. A mere 
right of paliage, therefore, was all that remained with the Go- 
vernment. It remained too for public ufe, and could not be 
transferred by the (sovernment to an individual occupant for 
private purpofes. The Government might claim it, and might 
enjoy it forever; but until it was claimed for the public, and 
whenever it fhould ceafe to be enjoyed by the public, tne free- 
hold and occupancy of the grantee were perfect and exclufive, 
1 Burr. 143. 146. This being the original nature of the con- 
tract, neither party can ever enlarge, abridge, or impair its 
eperation; and, as on the one hand, the grantee could never 
deny the right of paffage to the nublic; fo, on the other hand, 
the public could never convey more than a right of paflage to 
any body pelicic or corporate. 

24, But the act of Affembly does grant to the Turnpike 
company, more than the public right of paflage, 3 Vol. 248. 
Dall. edit. It gives them, in effe&, the fee, and cxtinguifbes 
the grantce’s right of octupancy, which could only be /u/pended, 
on the principles of the original grant, when, and fo long, as the 
public fhould ufe the premifes as a road. Again: it changes 
the character of the contract, which was, fimply, formed be- 
tween the grantor and the grantee, by introducing a third par- 
ty, without the grantee’s confent. And, finally, what was by 
the original contract a public refervation, is made an inftrus 
ment of private emolument; fo that the benefic of paflage, 
which then was contemplated as a matter of common right, 
js now only to be enjoyed by thofe who will and can pay for it. 

Vox. III. S ss But 
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But the Conftitution fays, that no man’s property fhall be takes, 
or applied to public ufe, without juft compenfation. If, there. 
fore, even a public benefit is iatended by the transfer of the 
rights of the grantee, together with the rights of the Govern- 
ment, to the Vurnpike company, it can only be done upon the 
condition of an adequate indemnity. 2 Dall. Rep. 310. The 
act of incorporation impowers the company to purchafe, take, 
and hold, in fee fimple, all fuch lands, &c. as fhall be neceffary 
to them ia the profecution of their works, not merely the lands 
over which the road actually runs: And, in every fimilar in- 
ftance of a canal, the Legiflature has exprefsly impofed the ob- 
ligation of paying for whatever lands were appropriated to the 
work. State Laws, Dall. edit. 3 Vol. 136, 275. 362. 4Vol. p. 
251. The uniform principles of juftice, as well as the ak. 
tive provifion of the conftitution, are as ftrong to entitle the 
Plaintiff to an equivalent for his property, as an act of the Le- 
iflature. ; 

3. The Plaintiff is entitled to recover in the prefent form of 
aftion. Indebitatus affumpfit is an extenfive and equitable 
rémedy, and ouglit to be applied whenever an obligation is 
raifed upon moral principles, or natural juftice. The authority 
given to the Turnpike company, to take private property for 
their ufe, accepted and exercifed by them, creates a moral ob- 
lization to pay a reafonable equivalent to the individuals, whofe 
property is fo taken; and the Plaintiff, by bringing this action, 
waves the tort, on which he might, otherwife, have relied. A 
corporation act, certainly, under the fame moral obligations ag 
an individual; and to decide, that they are never liable upon an 
implied promife, would work infinite mifchief and injuftice ; 
finice they could not’ be made refponfible for the perfonal tref- 
pailes of their fervants 5 and it is impoffible to compel a con- 
tract with the folemnity of the corporate feal. The power of 
the Leviflature itfelf, did not extend further, than to grant.the 
property, on condition that it was paid for ; and, if it is not paid 
for, the law is unconftitutional and void. But the law is the 
caufe of action; and the company’s acceptance of the law, 
forms on their part the contract, or a/fump/it, to pay the value 
of the land. 

For the Defendants, it was contended—rft. That as far as the 
6 per cent. allowance for roads, the grantees of land were 
mere truftees for the public. It is immaterial on what prin- 
ciples roads were originally laid out in England; though, .at 
prefent, itis kuown, that they can only be laid out by private 
gtauts, or by a&s of Parliament, with a claufe for making 
compenfation. It has, however, been at all times the poli- 
cy wo Peanfyivania, that the government fhould be at the 
expence 
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expence of eftablifhing the public roads and highways. The 
very firft article of the conditions and conceflions agreed upon 
between William Penn, and the original adventurers, contains 
a provifion that the public roads fhould be laid out at the pro- 
prietary’s charge; 1 Vol. p. 6. Appendix Dail. Edit. but as it, 
alfo, contemplated the eftablifhment of cities and towns, to 
which the roads fhould lead, a fupplementary provifion became 
neceffary, to correfpond better with the unimproved ftate of 
the country, and the allowance of 6 per cent. was made by the 
proprietary. 1 Vol. 37,39. in Appendix Dall. Edit. For this 
additional quantity of land, the grantee never paid any price, 
nor rent: It was not even fubjeét to taxation. Thefe facts 
cannot be otherwife accounted for, than by the admi ‘ion of an- 
other fact, that, although the pofleffion was transferred, the go- 
vernment referved the right to refume it at will, and without 


paying a comperfation. The carly Jaws of the Province bear 


the fame inflexible afpe@. There was no provifion made for 
compenfating any damages in eftadlifhing a highway, or pub- 
lic road; and with refpe& to private roads..Jeading into the 
highway, pr wifion was only made for compenfating the dama- 
ges done to improved land. 1 Ve/. 16, 289,290. Dall. Edit. 
it is, likewife, 2 circumftance greatly corroborative of this 
conftruction (though it has been differently ufed) that in the 
cafe of canals, for which no property had been defignated or 
referved in the public grants, the late laws contain an exprefs 
claufe, for making compenfation to the owners of lands 


taken for public ufe; though fuch claufes are never inferted in 
any laws for eftablifhing public roads, or highways. 


2. If, ther, the right of foil remained in the public, the go- 
vernment might either lay out the road itfelf, or it might con- 


. ,- : ne reo" 
tract with others to do it; and no ftipulation of the original 


grant, nor any previfion of the Cor ftitution, can fairly be faid 


to be violated. Nothing more is transferred tothe Turnpike 
‘ : ; ; . an -_- . - 
Comp ny, than the pubi c previoufly poffeffied, the right of 


1 


Rablifhin CES Ee eS Pes a he f aflace ' 
eftablifhing a permanent read; and the right of paliage remains 
acommon right, notwithftandine the toll; for, that is only a 


beneficial fpecies of taxation, which relieves the townfhips 
from the expence of repairs, and charges it upon thofe who 
immediately enjoy the benefit of the road. 1 Bi. C. 357- 

4. Buty at ali events, the prefent a€tion cannot be maintain- 
ed. The idea of an exprefs contrac&t with the Turnpike Com- 
pany, ts repelicd by the finding of the fpecial verdict; and an 
implied afumpfit cannet be maintained; for, a corperation can 
only contr “t by deed under the corporate feal. T Bi. Com. 475- 
© Fin. Abr. 268. 3 Salk. 103. 6 Vin. Abr. 292. 287,8. Kyd 
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on Corporations, 1 Vol. 449, 450, 259, 268. Indeed, the court 
could not infer an implied promife trom the facts ftated; as the 
aflumption, whether exprefs, or implied, muft be found by the 
jury; and the proper remedy, if the Plaintiff had fuffered any 
injury, was an action of trefpafs againft the agreflors. 

Tue Court, on the day fucceeding the argument, deliver- 
ed an unanimous opinion, that on this fpecial verdict, the 
Plaintiff could not recover, in the prefent form of action, a- 
gainft the Defendants, as a corporation: And, therefore, they 
deemed it unneceflary to decide the other queftions in the 
caufe. 


Judgment for the Defendants. 


E. Tilghman and Hopkins, for the Plaintiff. 
Lewis, Ingerfoll, M‘Kean and C. Smith, for the Defendants. 








Dattas, Secretary, &c. verfus CHALONER’s Executoss, 


HIS was an action of Debt, inftituted in the name of the 
Secretary of the Commonwealth, .on an official bond, 
which the teftator had given, with two fureties, for the faithful 
difcharge of his duty as a public Auctioneer, and for well and 
duly performing the terms and payment impofed by law. 2/o/, 
Dall. Edit. 777. At the time of Chaloner’s death, a contide- 
rable fuim was due to the public, for duties on fales at auétion; 
nor had he accounted ta many of his creditors, for the proceeds 
of the goods, which they refp2ctively depofited with him. The 
action, however, was inftituted by the Attorney-General, for 
the State; and judgment was entered for the penalty, by con- 
fent of all parties, to fatisfy the amount of, the duties, referving 
the fubfequent claim of the creditors. . 
Bat Lewis and Rawle, on behalf of James Yard, one of the 
creditors, now contended, that the State was not entitled ta 
recover 
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recover more than the duties accruing during a term of three 


months; andthatthe Judgment rendered upon an official bond 4 


mutt enure to the benefit of thofe, who fhall prove themfelves 
injured and entitled. * By the firft Act of Affembly, impo- 
fing a tax on fales at auction, it is exprefsly declared, that if an 
auctioneer does not once in every three months account for, and 
pay into the Treafury, the duties arifing from his fales, he fhal] 
be difcharged from his plaee, and his official bond fhall be put 
immediately infuit. 1 Vol. p. 865. Dall. Edit. And this re- 

ulation is recognized and confirmed by every fubfequent law 
on the fubject. 2 Vol. 55. 680. Ibid. 777. At the expiration of 
three months, therefore, the teftater, failing in his public pay- 
ments, ought to have been removed and fued; the lien of the 
State on the bond then ceafed; and if fhe afterwards fuffered, 
it was by her own laches. On the other hand, there is no 
fault imputable to the creditors ; the law compelled them to 
fell their goods by a public auctioneer ; and the teftator’s con- 
tinuance in office, was prima facie evidence, that he had faith- 
fully accounted to the Treafurer. It is a plain principle in 
equity, that whenever a man, who had originally a legal reme- 
dy, impairs it by his own neglect, or omiffion, he fhall be 

oftponed to another more vigilant claimant: And that the 

egiflature entertained the fame equitable fentiment, may be 
colle&ted from the relief, which they afforded to the fureties 
of an auétioneer, under fimilar circumftances. 3 Vol. p, 131. 
Deduéting, therefore, the amount of the duties, that were 
payable during the three months, in which the teftator became 
firft a defaulter, the refidue of the penalty and judgment belongs 
to the creditors; if they can prove themfelves, at all, entitled 
to the indemnity of the official bond, which is a queftion now 
Jub judice, in another action, between them and the Executors 
of one of Chaloner’s {ureties. 

The Attorney-General obferved, that whatever might be 
the ground of equity in favor of a furety, who complained that 
the principal had not been compelled to account agreeably to 
the ftrictrule of the law; there, furely, could be no pretence 
for fuch a plea, in favor of the principal himfelf. This is a 
fuit to recover from the eftate of the delinquent ; and the only 
doubt that occurred was, in what form it ought to be inftituted, 
by action of debt on the bond, or by a general indebitatus 
affumpfit. Either courfe, however, is available ; and it does 

not 


* M’Kean, Chicf Fuflice. It is an eftabiifhed principle, that the perfon 
who firft fues, and obtains judgment, on an official Bond, is entitled to 
take the whole of the penalty, if his demand amounts to fo much, in 
exclufion of every other claimant. 
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Ue with a third party to fay, that, in the courfe which is 
nurfued, the State fhall not recover from her debtor. 
M’K ean, Chief F:ftice. This is an action brought upon 
e official bond of a public au€tioneer, to recover the amount 
¥ the du navable to the State. It is true, that the law di- 
2s auGioneers to be difplaced, and their bonds to be put in 
fit, if they do not, once in three months, pay the duties into 
the Treaf ut there is no provifion for annuiling the bonds, 
or | the remedy of the State upon them, in cafe that 
lire@tion fhould be complied with. As to the delinquent 
himfelf fuch a provifion would have been abfurd ; and as to 
his eties, it is enough to obferve, that their cafe is not at 
prefent before the Court; nor is the objection made with a 
view to the relief 
et the fudement be entered in favor of the Commonw altt 
fo nount of the duties, with intereft from the timearhen 
» have been paid into the Treafury 
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WHARTON ¢ al, Executors, verfus FITZGERALD. 


NDEBITATUS affemsfit. The a€tion was founded. on 
the following faéts :—On the 15th day of Fu/y, 1749, 
Fofeph Ogden, being feizcd in his demefie as of fee, of and jn 
acertain meffuaze and lot of ground, fituate in the city of 
Philadelphia, made his laf will and teftament, by which he de- 
vifed the premifes to his mother, Hannah Wharton, the tefta- 
trix, by the name of Hannah Ogden, in fee ; and died in the 
fame month, unmarried and without iffue. 

From the 3d of February, 1752, the rents and profits of the 
premifes had been received by ‘fohn Cox and Sarah his wife, 
formerly Sarah Edgehill, who claimed one moiety in her right ; 
and by Samuel Mifflin and Rebecca his wife, formerly Rebecca 
Edgehill, who in her right claimed the other moiety, by cefcent 
from the faid Fofeph Ogden. As a foundation for this claim, 
they alledged that the faid F:/eph Ogden died inteftate, being 
under age at the time of making his faid will ; that in. confe- 
quence thereof, the fee fimple of the premifes defcended te 
Rebecca Edgehill, the fifter of the faid Hannah Wharton, the 
teftatrix, and heir at law, as to the premifes, of the faid Fofeph 
Ogden; that the faid Rebecca Edgehill was the mother of the 
faid Sarah Cox and Rebecca Mifflin; and that all her rightand 
intereft in the premifes defcended to them. 

Samuel Mifflin died ; and, afterwards,on the 26th of Auguf,, 
1782, the faid Rebecca Mifflin, John Cox and Efther, his then 
wife, by Indenture bargained and fold the premifes to Thomas 
Fitzgerald, the Defendant ; who thereupon entered into pof- 


feffion, 


* This Court of Nifi Prius was held at Philadelphia, before M’Kean, 
Guii/ Jufice, and Suirren and Smith, Yufices, 
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feffion, and took and received the rents, until the — of 
1792. 

"On the 28th of November, 1786, the faid Hannah Wharton; 
the teftatrix, and devifee of Fofeph Ogden, made her laft will, 
by which fhe devifed the ptemifes to her fon William Ogden, 
in fee; appointed the Plaintiffs her Executors ; and, afterwards 
(on the 24th of Fanuary 1791) died. 

After the death of his mother (at March Term, 1791) 
William Ogden inftituted an ejeétment againft the Defendant, 
to recover the premifes; and obtained a verdict and judgment 
in November, 1792: And the rent accruing from the time of 
the faid Hannah Wharton’s death, until the of 
1792, when pofleffion was delivered to the faid William Ogden; 
was duly paid to him by the Defendant. 

But the prefent aétion was brought to recover a compenfa- 

tien for the ufe and occupation of the premifes, and the rents 
received therefrom, from the 26th of 4ugu/t, 1782, when the 
conveyance was made to the Defendant, until the death of 
Hannah Wharton, the teftatrix, on the 24th of January, 
1791. 
"The cafe being thus opened, the Court called on the counfel 
for the Plaintiffs to fhew on what ground they could maintain 
fuch an action ;_ when they cited and relied on, Haldane ys. 
Duche’s Executors. 2 Dall. Rep. 176. 

But, By THE Court :—This is the cafe of a bona fide pur- 
chafor, for a valuable confideration, from the heirs of a diffei- 
for, after a defcent caft, and without notice of the diffeifen. It 
is impoffible, that any precedent can be produced, that any 
principle can be fuggefted, to authorife fuch an action. There 
was an acquiefcence of more than forty years, and al] the fas 
were equally in the knowledge of both the parties. This cir- 
cumftance makes the effential diftin&tion between the prefent 
cafe, and the cafe of Haldane vs. Duche’s Executors; where 
the faéts were in the knowledge of the teftator ouly; and the 
action was brought againft the reprefentatives of the perfor 
himfelf, who had fuppreffed, if not mifreprefented, the truth. 


Non-Svuirt. 
Rawle and M. Levy, for the Plaiatiff, Ingerfoll and 


iM Kean, for the Defendant. 
Reep 
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ReeEp verfus INGRAMAM: 


HIS was an action brought by the affignee of a tock con- 
tract, to recover the amount of the difference, due on the 
contraét, which was expreffed in thefe words: “ On the 18th 
“ of April 1792, I promife to receive from Fofeph Baggs, or or- 
“der, Ten thoufand dollars, fix per cents, and pay him for the 
* fame, at the rate of 23 fhillings and 7 pence 3-4 per pound. 
(Signed) Francis Ingraham.” 

The affignment was indorfed in thefe words: 

“ TI do hereby authorife William Reed, or his order, to tender 
« or deliver the ftock within mentioned, and the faid William 
“ Reed, or his order, to receive for the fame, the fums of money 
due and payable therefor, at the rates within exprefied. 

April 7. 1792. ( Signed) Fofeph Boggs.” 

The Plaintii¥ gave notice of the affignment tothe Defendant, 
a fhort time before the day fixed for executing the contia@; 
and, it was admitted, that the ftock was tendered in due form: 
But the defence, on the trial, turned upon the queftion,—wheth- 
er the ftock contrac was negotiable, fo as to enabie the affignee 
to bring an action in his own name? For, the Defendant in- 
fifted that Boggs was indebted to him, and that he ought not to 
be precluded from the benefit of a fet-off, by. the form of the 
prefent fuit. It appeared, however, that the debt referred to, 
arofe from a note, which the Defendant had endorfed to accom- 
modate Boggs; but which had not been paid, nor had it, indeed, 
become due for a long time after this action was Commenced : 
And feveral experienced brokers proved, that ftock contraés, 
of the prefent defcription, had always been confidered as affign- 
able in Philadelphia, vefting the intereft completely in the af- 
fignees, and authorizing them, in cafes of default, to proceed in 
their own names againft the defaulters. 

By tHe Court:—The action is well brought, as it is 
founded on a contraét, in which the Defendant exprefsly ftipu- 
lates, that he will receive the ftock fram, and pay the price to, 
Vor. III. Tete Fofeph 
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ofeph Boggs, er his order. Om general principles of law, 

ock contraéts cannot be regarded as negotiable; but a con- 
tractor may certainly make himfelf liable as if they were fo; 
and the maxim, modus et conventio vincunt leges, applies forci- 
bly to the cafe: 

With refpeé to the alledged inconvenience, that in the pre- 
fent form of aétion the Defendant is debarred from the benefit 
of a fet-off, it would be enough to anfwer, that as this is the 
confequence of his own aét and agreement, he has no reafon- 
able caufe of complaint: But it is alfo obvious, that when the 
contraét was afligned, and the prefent action was inftituted, 
there did not exift between him and Boggs any mutual debt, or 
demand, which could be the fubject of defalcation, upon the 
principles of the a& of Affembly. 


Verpict for the Plaintiff. 


Roperts verfus WHEELEN ¢t al. 


HE Plaintiff had obtained a verdi&t; but a new trial was 

| granted, upon condition, that a judgment fhould be enter- 

ed as a fecurity, for whatever might be ultimately recovered. On 
the fecond trial, THe Court inftruéted the fury; that where a 
judgment was given merely as a fecurity, the intereft ought not 
to be calculated on the amount of the judgment (which inclu- 
ded principal and intereft) but only on the fum originally due. 








PETERSON verfus WILLING, et al. 


HIS was an action for money had and received to the 
Plaintiff’s ufe, founded on the following facts: —On the 
17th of December, 1796, Levinus Clarkfon executed a mort- 
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ge to Samuel Clarkfon, on certain fores and lots of ground 
in Philadelphia, to fecure the payment of 8,000 dollars, with 
intereft. Before the execution of the mortgage, Samuel Clark- 
fon had advanced or fecured, a confiderable fum of money to 
accomodate Levinus Clarkfon, (who was in very embarraffed 
circumftances) and had taken a bill of tale of a thip, &c. as an 
indemnity; which, however, he thought was infufficient for 
the purpofe, and had repeatedly prefled for an additional fecu- 
rity. About this time, Levinus Clark/on, being indebted by 
note to the Plaintiff, and having depofited a confiderable 4- 
mount of Morris and Nicholfon’s notes, by way of collateral 
fecurity, propofed to the Plaintiff to releafe the depofit, and 
accept in lieu of it, a note endorfed by Samuel Clarkfon, who 
was then in good credit. The Plaintiff acceeded to the pr 
fition; and Levinus Clarkfon, in order to induce Samuel Clark. 
fon to indorfe the note, promifed to execute the mortgage above 
mentioned, not only as a fecurity in this tranfa€tion, butas an 
auxiliary to the fund, for indemnifying Samuel Clarkfon, on 
account of his previous advances and engagements. Accerd- 
ingly, on the 13th of December, 1796, the note drawn by Le- 
virus Clarkfon, and endorfed by Samuel Clarkfon, was deliver- 
ed tothe Plaintiff; the notes of Morris and Nicholfon were re- 
ftored to, Levinus Clarkfon, ; and the mortgage was execut- 
ed afew days afterwards. Both the Clark/ons failed before the 
debt due to the Plaintiff was paid: Levinus Clarkfon was dif- 
charged under the infolvent laws; and Samuel Clarkfon affigned 
his property in truft, for the benefit of all his creditors, to the 
Defendants ; who, by virtue of the affignment, had received a 
confiderable fum srifog from the fale of the mortgaged premi- 
fes, which had been enforced by a creditor having a previous lien. 

The Plaintiff claimed fo much of the money thus received by 
the Defendants, as would be fufficient to fatisfy his debt: And 
his counfel offered Levinus Clarkfon as a witnefs to prove, 
that the mortgage, althcugh expreffed in abfolute terms to 
be for the ufe of Samuel Clark/on himfelf,, was, in fad, given 
in confideration of the indorfement of the note delivered to the 
Plaintiff; and on a pofitive promife that the nete fhould be paid 
out of the proceeds of the mortgaged premifes, the furplus on- 
ly being deftined to exonerate Samuel Clarkfon from his other 
engagements for Levinus Clarkfon, Hence it was intended 
to argue, that an implied truft was created for the benefit of 
the Plaintiff to the amount of his debt. 

The Defendant’s counfel objected to the competency of the 
propofed witnefs, on thefe grounds:—{f. ‘That pare teftimo- 
ny cannot be admitted to contradict, alter, modify, or explain, 
a folemn inftrument under feal:—and. That if parol teftimo- 
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ny were at all admiffible, Levinus Clarkfon was not compe- 
tent to give it; becaufe its effeé&t would be to invalidate an in- 
ftrument, to which he himfelf had given fanction; and though 
the evidence might not totally deftroy the deed, it would com- 
municate a new direétion and operation to it, equally within 
the mifchief, which the rule of the law was intended to guard 
againft. 1 7. Rep. 296.—3d. That Lewinus Clarkfon was ex- 
cluded by his intereft in the event of the caufe; for, the ten- 
dency of his evidence would be to enable the Plaintiff to reco- 
ver out of the fund inthe hands of the Defendants, and fo dif- 
charge the witnefs from the refponfibility on his note of hand. 

But, spy THE Court:—lt cannot be agreeable to be called 
on thus fuddenly to give a judicial opinion, on an important 
queftion: and, therefore, in the prefent, as well as in every 
other cafe, we fhall be ready to liften to any motion, which 
will introduce a re-confideration and revifion of the decifi- 
ons pronounced in the courfe of a trial. 

The objeétions, however, do not appear to be fufficiently 
cogent to exclude the witnefs, The evidence will not contra- 
diét the deed, though it mav enable the jury to apply the pro- 
perty to the ufes originally intended by the parties, Nor isthe 
evidence calculated to invalidate the deed; but to fupport and 
dire& it to the purpofes for which it was given. As to the 
intereft of the witnefs, it does not feem to be affeéted by the 
event of this caufe: And the Jaudable liberality of courts of 
juftice, in modern times, has fet us the example, for referring 
all fuch objections of doubtful and diftant interefts, to the cre. 
dit, rather than to the competency, of the party, 


The objections are, therefore, over-ruled, 
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ON examining the witneffes, it appeared, that at the time 
the mortgage was promifed and executed, and for fome time 
afterwards, the Plaintiff did not know of the tranfaction; that 
he furrendered Morris and Nicholfon’s notes, in confideration 
of Samuel Clark/fon’s indorfement, without reference to any 0- 
ther fecurity; and that the amount due from Levinus Clark- 
fon to Samuel Clarkfon, exceeded the proceeds of all the fecu- 
ritics placed in the hands of the latter, In a written ftatement 
made by Samuel Clarkfon, at the time, however, he had fet 
forth the engagéments, for which the mortgage and other fe- 
curities had been given, inferting, among the reft, the note 
held by the Plaintiff; but this feemed merely to be defcriptive 
of 
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of the engagements againft which Samuel Clark/on was to be 
indemnified, and not an appropriation of the fecurities, as a 
fund for paying the perfons to whom he was bound. 

Tue Court expreffed a decided opinion, that, under fuch 
eircumftances, there was no exprefs .truft, nor any ground fer 
an implied truft, in favor of the Plaintiff. He had made his 
bargain fimply on the credit of Samuel Clark/on’s indorfement, 
without contemplating any other fecurity. “he mortgage was 
taken by Samuel Clarkfon for his own indemnification. The 
tranfactions were, therefore, fubftantive and unconneéted: 
And no truft being declared, or contemplated, at the time, a 
court of law cannot, on the fuggeftions of humanity, undertake 
to create one, in oppofition to other legal and meritorious 
claims. 


The Plaintiff fuffered a non-fuit. 


E. Tilghman and M. Levy, for the Plaintiff: Lewis and 
Hallowell, for the Defendant. 
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Prefent—Inepevy and Peters, Juftices. 


Pottock et al. verfus DoNALDSON. 


HIS was an action brought by the Underwriters, to re- 
cover a premium of 1§ per cent ona Policy of Infu- 
rance, upon the cargo of the brig Pilgrim. ‘The Policy was 
dated the 17th of November, 1794, and contained the following 
claufes ;—namely, “ loft or not loft, in port and at fea, and at 
“ gl] times and places, for the fpace of fix callender months, 
“ from the 8th day of September, 1794, to the 8th day of March, 
“ 1795, &c.”” “ beginning the adventure upon the faid goods 
“ and meichandizes from the loading thereof on board the faid 
* vefiel, the Sth of September, 1794, and fo fhall continue and 
“endure until the 8ih of AZarch, 1795, and continue at the 
« fame rate of premium, until her next arrival at Philadelphia, 
“ &c.”? “ The faid goods and merchandizes for fo much as 
“ concerns the affured and affurers in this Policy, are and fhall 
“ be valued as intereft foall appear.” “ The veffel and cargo 
“ werranted American property.” 

The faéts were thefe: The brig was loaded at Hamburgh, 
en the 8th of September, 1794, with a cargo valued at 5,333 
dollars, and failed forthe port of Philadephia.” On her paflage, 
about 
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about the 14th of September, the was ftopped by a French 
privateer and carried into Dunkirk, where the Supercargo was 
permitted to fell the cargo, and to receive the proceeds on ac- 
count of the owner. She then took on board a fmall cargo, 
valued at 2bout 1500 dollars, and in the beginning of Odfober 
failed from Dunkirk, bound to Hamburgh, but was taken on 
the paflage by a Britifh privateer, and carried into Falmouth, 
where an average lofs was fuffered, to the amountof £. 90 
fterling. After a few days detention and examination, the brig 
was difcharged, purfued her courfe to Hamburgh, and arrived 
there towards the end of Oéfober. Having difcharged her la- 
ding at Hamburg, fhe took on board another cargo to the amount 
of 2,500 dollars ; and failed from that port in December, bound 
to Philadelphia; and arrived bere in February, 1795. 

The caufe was tried by a {pecial Jury ; when the Plaintiffs 
contended, that they were entitled to the premium of 45 per 
cent, on the firft cargo thipped at Hamburgh, valued at 5,333» 
dollars, under the words of the policy, infuring “ in port and at 
« fea, and at all times and places, for the {pace of fix callender 
months, &c.”” without regard to any change, or diminution, of 
the value of the cargo, during the term of the infurance. 
But the Defendant infifted, that thofe words were controuled 
by the provifion, that the cargo fhould be valued “ as interef 
« fall appear ;”” and as he, in cafe of a lofs, would only have 
been entitled to recover an indemnity co-extenfive with the 
value of the cargo actually loft, the Underwriters could not 
recover a premium for more than the amount of their rifque. 

The iceaan of Mr, Ifaac Wharton, an experienced In- 
furance Broker, proved that the Defendant’s conftruction of 
the policy was conformable to the general fenfe and ufage of 
merchants : And it was accordingly adopted by rz Court 
and Jury:—the verdi& allowing the premium of 15 per cent 
upon the value of the different cargoes, for the time that they 
were refpectively on board the brig; and deducting the amount, 
ef the average lofs. 

Hurst 
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Hurst verfus Hurst. 


continuance, on the ground, that a Bill in equityhad been 
d by his client, the Defendant, in the Circuit Court, for the 
New York diftri&, calling for a difcovery and account, in relation 
to the matters in controverfy in the prefent fuit; but that the 
Plaintiff here had refufed to file an anfwer to the bill, in con- 
fequence of which, an attachment had iffued againfthim. Af- 
ter fome remarks by Ratw/e, in oppofition to the continuance, 
IREDELL, Fuftice. Though on general grounds, I fhouldbe 
very reluctant to agree to the continuance of a caufe of this 
defcription, which, in a variety of fhapes, has been long de- 
pending, I think the particular circumftances that have been 
itated, call for the interpofition of the Court. The difclofure 
of certain facts, that depend on the knowledge of the Plaintiff, 
it deemed effential to a fair decifion: if the difclofure will not 
injure him, he can have no reafon for refufing tomake it ; while 
his refufal to anfwer the bill in equity filed in Mew Yoré, at the 
fame time that he preffes for a trial of the common law fuit here, 
raifes a ftrong prefumption againfthim. Under this impreffion 
therefore, the continuance is now allowed; and we {hall be 
difpofed to hear favorably every future application to poftpone 
a trial, until the Plaintiff has filed a fatisfaétory anfwer to the 
dill in equity. 


Tics caufe being marked for trial, Jngerfoll moved for a 
file 
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Tue Unirep States verfus THE INSURGENTS 
of Pennfylvania. 


EVERAL indictments were found againft perfons charged 
with High Trealon, by levying war againft the United 
States, inthe counties of Northampton and Bucks, in the ftate 
of Penn/ylvania ; and the prifoners having pleaded “ Not Guil- 
ty,”” Lewis and Dallas, their counfel, filed a fuggeftion, that 
all the offences were charged to have been committed either in 
in Northampton or Bucks, and moved for a trial of each indi&- 
ment in the proper county, on the provifion contained in the 
2gth feétion of the Judicial act; (1 Vol. p. 67 Swift’s edit.) 
¢¢ That in cafes punifhable with death, the trial fhall be had in 
“ the county where the offence was committed, or where that 
« cannot be done without great inconvenience, twelve petit Ju- 
« rors at leaft fhall be fummoned from thence.” ‘The motion 
was oppofed by Rawle, (the Attorney of the diftri&) and Sit- 
greaves. And, after argument, THE Court delivered an 
opinion to the following effect : 

By tHe Court. The mere circumftance of delay, in 
trials of fo much expectatien and importance, though entitled 
to fome confideration, would not be fufficient of itfelf to pre- 
vent acompliance with the prefent application: And, we think, 
that the 12th (eétion of the Judicial aét ought to be fo conftrued, 
as to veft in the Judges a power of holding a fpecial Court, in 
the proper County, if in other refpects they do not deem it 
greatly inconvenient. ‘The act of Congrefs, paffed the and of 
March 1793 (2 Vol. p. 226. f. 3. Swift's edit.) empowers the 
Judges to “ direct a f{pecial feffions of the Circuit Court to be 
“ holden for the trial of criminal cafes, at any convenieng place 
“ within the Diftri€t, zearer to the place where the offences 
“ may be faid to be committed, than the place, or places, ape 
“ pointed by law for the ordinary feffions ;* but this provifion 
dees not exprefsly difcriminate between, cafes of a capital, and 
of an inferior, nature; and a provilion having been frevioufly 
made for capital cafes, it would be ju‘t:uile to apply this to 
You. Ill, Uuu inferior 
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inferior cafes. Atall events, any criticifm upon the word mear- 
er (confidering the whole State as a Diftri&, or County, in re= 
lation to the United States) would not prevent our appointing 
a fpecial Court inthe proper county, if fuch an apointment 
was, otherwife, eligible. 

‘The truth is, that the aét gives to the Court a legal difcre- 

tion upon the fubject. A trial in the proper County might 
have been ordered, when the offences were committed; but 
no candid man will fay, that, at that time, fuch an order 
would have been juftifiable. . The next ftep, therefore, was to 
bind the offenders over to this Court, having complete jurifdic- 
tion of the cafe; and, now, the only queftions are, whether it 
is practicable to refer the trials to the counties, refpectively, in 
which the offences were committed ? And, if practicable, wheth- 
er it can be done without great inconvenience? 
F On the queftion of practicability, two difficulties occur: 
1f. Whether the indiétments found at this Court, can be tranf- 
ferred to a fpecial Court?* And 2d. Whether the motion is 
not too late; for, as “ the indi€tment ought to be confidered as 
“ infeparably incident to the trial, and in truth a part of it” 
( Foft. C. L. 235; 9.) can the trial be commenced here, and be 
terniinated elfewhere ? 

But even if it were practicable, on legal principles, to di- 
re&t a fpecial Court, can it be thoughr convenient, or fafe, in 
the prefent ftate of Northampton and Bucks counties, to do fo? 
It is evident, that nothing but an armed force has recently been 
fufficient to quell the infurreétion, and to arreft the infurgents ; 
and, we hope, that it will never be expected from the exercife 
of a judicial diferetion, that a Court of juftice fhall be volun. 
tarily placed ina fituation, where the executien of its funtions, 
and the maintainance of its autherity, muft depend on the fame 

military auxiliary. 

Upon beth grounds, however, we think the motion ought te 
be rejected. 
; Morion ReFussp 


* 3 Dall. Rep. 17.18. was cited on this point. 
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7 The Unitep Stars verfus Fairs. 

‘ NDICTMENT for Treafon by levying war againft the 
‘ United States, at Bethlehem, inthe County of Northampton. 
. The Prifoner, after a trial that lafted fifteen days*, was conviét- 


ed: whereupon Lewis and Dallas, his Counfel, moved tor a 
new trial, on two general grounds. 

1ft. That there had been a mi/-trial. 
2 ad. That there had not been an unbiaffed and impartial trial. 
> I. The faéts on the firft ground, appeared to be thef-: A 
n 


venire, tefted the rith of Odfober, 1798, and returnable the 
11th of April, 1799, had iffued, by which the Marthal was 
commanded to fummon 24 Grand- Jurors, and “ a number of 


ec « honeft and lawful men of your faid diftri€t, not lefs than 
4 “ forty-eight, and not exceeding /ixty, to ferve as petit-jurors.”” 
%» Annexed to this Venire, the iMarfhal, in due form, made a re- 
turn of the whole number of fixty jurors, all of whom were 
m fummoned from the City and County of Philadelphia: And 


on a feparate paper, figned by him, he returned an additional 
number of 17 jurors, {ummoned from the County of Morth- 
ampton, and of 12 jurors, fummoned from the County of Bucks ; 
making, in the whole, 89 jurors. For this latter return, how- 

ever, 





* The length of the trial introduced the queftion, how far the Court 
could order an adjournment in a capital cafe ? The principle of ne- 
eeflity, and the recent precedents in’ Eng/ahd, in the cafes of Rex vs. Har- 
dy, and Rex ws. Tooke, were contidered by the Court, and ated upon. The 
jury were, however, kept together in the fame room at a Tavern, during 
the times of adjournment ; and once (on Sunday) were caken for recrea- 
tion, In a carriage, into the Couatry ; but ftill remaining under the 
charge of an officer, and within the jurifli@tion of the Court. ‘ 
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ever, no Venire had iflued, nor did any: fpecial award appeat 
on the Record and the j ..y that tried the Prifoner, was come 
pofed of jurors from Philadelphia, Northampton, and Bucks. 

Om thefe fads, the Prifoner’s Counfel made the following 
points : 

That although it was not ufual to grant 4 new trial ina capis 
tal cafe, it was, ungeftionably, in the power of the Court to de 
it. 3 Bl Com. 391° 1 Burr. 394. 2 Stra. go8.. 6 Co, 14. 

That before ang procefs for the trial iffued, the Act of Con- 
grefs contemplates a decifion of the Court on the place of trial, 
the number of jurors to be fummoned from the proper County, 
and the other parts of the Diftri€t from which the reft of the 
jurors fhall be fummoned. _ 

That the Venire had iffued before the decifion of the Cour¢ 
on thefe preliminaries ; that the authority of the Venire went 
nofurther than to fummons fixty jurors ; and that fixty jurors 
being actually fummoned and returned from Philadelphia 
County alone, the authority of the writ was executed. 

That neither the Adt of Affembly of Pennfylvania, nor the 
common law of England, would furnifh a power, or precedent, 
for returning a greater number of Jurors than the Venire, or 
an order of the Judges, authorifed. 2 State Laws, 203 Sf 4& §- 
3 Bac. Abr. 739. Coe Litt, 155. a. 2 Hal. H. P. C. 263. 
Keyl. 16. 2 Dall. Rep. 340. 4 Bl. Com. 344. 3 Bl. Com. 352. 
Co. Litt. 155. a. 21 Vin, Abre 472. © Co. 14. 

That, therefore, a greater number of jurors have been re- 
turned, than the Venire dire&ted, orthe Judges ordered ; and 
that there was no authority at ail for fummoning the jurors 
from the Counties of Bucks and Northampton. 

That even fuppofing the 2gth fection of the Judicial A& 
could have the effect of a Venire, that effeé&t could extend no 
farther, than toauthorife the Marfhal to fummons jurers from 
the County, in which the’crime of the particular offender under 
trial is charged to have been committed ¢ but the Marfhal had 
fummoned the jurors from other Counties ; and, in fact, the 
Prifoner had been tried by Jurors from the three counties. See 
4 Hawk. P. C, c. 27. f. p. 136. 2 Hal. 260. 2 Hawk. c. 
41. f. 2. p. 376. 4 Hawk.171. 3 Bac. Abr. 754. Doug. 591. 

Yhat criminal profecutions are not within the ftatutes of 
Jeoffaille ; the exception appears on the Record; it may be 
taken advantage of at any time; and for any mif-trial, onac- 
count of jury procefs, as well as on any other account, 
the verdict muft be fet afide. 4 B/. Com. 969. 2 Hawk. 
«27. 1 Ld. Raym. 141. 4 Hawk. c. 31. f- 4 p. 240. 
Ibid. c. a7. f. 12. p. 464. 5 Ibid. c. 27. f- 104. p. 175, 6. 
Laws of Errors, 65. 4 Hawk. ¢. 25. f. 24 p. 16. Lbid. ¢. 
35+ f- 28. p. 37. That 
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» That the Venire for fummoning the jurors on the trials in 
the year 1794, did not reftri& the Marfhal, a& the prefent does, 
not toexceed fixty; but required him, generally,to return “a 
number of honeft and lawfulmen of your faid DiftriQmet lefs 
“ than forty-eight (whereof 12 thall be of thedaid County of 
Alleghaney ) to ferve as petit jurors ;” and this mandate. gave the 
Marfhal the difcretion referred to by prdee PATERSON, as 
having been properly exercifed. 2 Dali. Rep: 335. 

II. The faéts on the fecond ground in fupport of the motion 
for a new trial were, that Rhodes, one of the jurors, after he 
had been fummoned as a juror, declared at feveral places, at 
feveral times, and to feveral perfons, in fubftance, as follows :— 
«“ That he was not fafe at home for thefe people (meaning the 
“ infurgents) that they ought all to be hung, and, particularly, 
“ that Fries muft be hung.”” The Juror was confronted with 
the witnefles who attefted thefe declarations, and denied.them*, 
as pointed particularly at Fries; but admitted that he had 
made ufe of general expreffions, indicative of his difapprobas 
tion of the conduct of the Infurgents. 

On thefe facts, the Counfel for the prifoner-admitted, that 
the proper time for taking this objetion, would. have been, 
when the Juror was called to be fworn, had they been apprifed 
of it; but, they infifted, that what would have been good caufe 
of principal challenge, if known, is good caufe to fet afide a 
verdict, if not known; and that the previous hoftile declarations 
of a Juror would be a good caufe of challenge. 11 fod. 119. 
Salk. 645. 3, Bac. Abr. 258. 9. 4 St. Trials, 743: Cooke’s Cafe, 

The anfwers given by Rawle, the attorney of the Diftriat, 
and Sitgreaves, infupport of the verdi&, were, to the follow- 
ing effect: 

[. That the venire, and act of Congrefs, furnifhed a fufficient 
authority to the Marfhall for both returns of Jurors: And 
that, in faét, the Diftriét Judge had given a verbal order, fubfe- 
quent to the vexire, for returning thofe additional jurors, who 
were fummoned from the counties of Bucks and Northampton.t 

That after having challenged the poll, the party was too late 
to challenge the array. Co. Litt. 158. 12 Adod. 567. Ld 
Raym. $84. 

‘That the venire, on the Englifh authorities, is in itfelfa 

; limitation 

* It was doubted whether the juror was a competent Witnefs on this 
quettion ; but tae Court thought, that though he conld not be com~ 
pelicd to give teftimony, he might give it if he pleafedgand, according~ 
ly, he was admitted, atvhis own requeft. On the examination, however, 
he appeared very incorrect imhis recollection of facts, though it was 
agreed, on all hands, that he was an upright man. 


+ The Diftri& Judge certified this fat during the argument. 
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limitation, directing 24 to be returned; and yet for conveniencya 


wrw greater number is always fummoned. 3 Bac. Abr. 245. 296 





Cro. F. 467.2 Tri. per. Pais. . 2 St. Tri. . Ld. Ruf. 
fel’s boy Tbe United States vs. t 4H urgents. 2 bai. Rep. _ 

That if a perfon not fummoned at all gives the verdict, the 
verdict will be bad; but where the whole of the Jurors have 
been fummoned by the Marfhall,an exception, even before trial, 
ought not to prevail. There were, in fact, only §0 of the 89 
perions who were fummoned, that did attend; and the venire 
is not exceeded by that number. 4 Hawk. c. 41. 1 Vol. Aas 
of Congrefs 58. Doug. 591. 

That there isy in fubftance, an award of the Jury by the 
Court, after iffue was joined between the United States and the 
Prifoner, a8 appears by the clerk’s indorfement on the indict. 
ment; and the names of the twelve Jurors who tried the in- 
dictment, were duly notified to the prifoner. 

II. That althowzh the power of the Court to grant a new 
trial in a capital cafe could not be denied, fuch a new trial had 
becn f-ldom, if ever, granted ; and caufe of challenge to a Ju- 
ror ought to be very cautioufly received as a ground for fetting 
alide a verdict. 

Phat, in this eafe, if the Court thought there was no injuft- 
ice, there ought to be no new trial. 2 Burr. 936. 

That the declarations of the Juror related to the general 
tranfaction; they were not applied to the iffue he was fworn 
to try; and they were not perfonally vindictive as to Fries, 
a1 Vin. Abr. “Furies” Co. Litt. 157. b. Tri. per Pais. 189. 2 
Roll. Abp. 657. 4 St. Tri. 248. 21 Vin. Abr. “Trial” 263.1 
Salk. 153. Republica vs. Clifton, in the Supreme Court of 
Pennfylvania, a pamphlet, 

After a folemn confideration of the fubje&, IREDELL, Fu/t- 
ice, delivered his opinion in favor of a new trial, on the /econd 
ground of objeétion, that one of the Jurors had made decla- 
rations, 2s well in relation to the prifoner perfonally, as to the 
general queftion of the infurreétion, which manifetted a biafs, 
or pre-determination, that ought never to be felt bya Juror. 
He added, that he did not regard the firft ground of objection 
as infurmountable; but deemed it unneceflary to give a deci- 
five opinion on it. 

Peters, Difrid& Fudge, did not think, that either objec- 
tion ought to prevail. He thought that the venire, and re- 
turns of the jurors, were authorifed by principle and precedent ; 
and that the declarations of Rhodes were fuch as might na- 
turally be made in relation to the infurrection, without mani- 
fefting a particular hoftility towards the prifoner, or leading to 
a convicton in fpite of any evidence, or argument, that might 

occur 
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eccur onthe trial As, however, the confequence of dividing 1799. 
the Court, would be a rejection of the motion; and as theintee Wayny 
refts of public juftice, and the influence of public example, 

would not be impaired by the delay of a new trial, the D1s- 

TRICT JUDGE determined to acquicfce in the opinion of 


Jupves Inepatr. 
A new trial awarded. 


The Enp of the Tairv Votume. 
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ABATEMENT. 


See Pradctice. Adtion. 


ACTION. 
HERE an aciion onthe cafe will 
lie to recover the value of a cer- 
tificate of Public Debt, fraudulently 
vbtained from the Public Officer. 

357.0 364. 
Such au ation, however, is an af- 
firmance of the original tranfaction, 
and the certificate can never afterwards 
be impeached. Ibid. 
In an ation on a Bill of Exchange, 
protefted for non-payment, the Plain- 
tiff need not aver, por produce,a Pro- 
teit for nomacceptance, 368. 424. 
In an attion for Foreign Money, 
without an averment of its value, it is 
cured by the Jury finding the value in 
dollars. 368. 
Where the declaration isin the Dedet 
and Detinet, though the action is for 
Foreign Money, it is cured by the ver- 
aid, finding the value in dollars. 369, 
An action will not lie againft a Fo- 
reign Conful upon a Bill of Exchange 
drawn iu his official character upon his 
Government, 384—5. 
What words import a guarantce or 
promife to pay the debt of another, to 
maintain an action, 415 to 424. 
Debt by a State againft an Alien, on 
a forfeited Recognizance to be, of good 
behaviour, &c. isa fuit of a criminal 
nature, and cannot be transferred from 

@ State Court to the Circuit Court. 
467. 
The Affured cannot maintain an ac- 
tion on a Policy of Infurance, engaging 
to pay three months after prooi of a 
lofs, till the three months have expired. 
[See ad vol. 280] 477. 

Where an adtion of Jndebitatus Affum 
ft wiil not lie to recover mefne Profits 
utter a recovery of the Premifes in 
ejectment. 


503. 
Where an Affignee of a Stock Con- 


tract may brirg an ation on it, in his 
505+ 
3 


~wR hame, 





An a@ion of Indebitatus Affe cafe 
not be maintained againft a a- 
tion, whofe contraéts muft be under 
the c feal. 495 to 500. 

In an a@tion of debt on an Audction- 
eer’s Bond, the State is entitled to re- 
cover all the arrearages of duties, tho’ 
accruing for more than three mouths. 

goo, 

The perfon who brings the firft ac- 
tion, and obtains judgment on an Offi- 
cial Bond, is en:tled to the whole. 

Ibid, in not. 


ADMIRALTY. 


The Diftri@ Courts poffefs all the 
wer of a Court of Admiralty, con- 
ered as an Inftance or Prize Court, 
6. 16. 159. 
They have jurifdiiion on a libel for 
reflitution of a veffel captured as prize, 
and owned by neutrals and py er 
. 16. 
The Admiralty jurifdiGtion exercifed 
by the Confuls of France in the U. s. 
not beipg warranted by Treaty, is not 
of right. 16. 
What is a caufe exclufively of Admi- 
ralty jurifdidtion. 19. 32- 
The jurifdi@tion of the Court of Com- 
miflioners of Appeals in Prize caufes, 
ere&ed by Congrefs, before and after 
the ratification of the articles of Cony 
federation. $4 to 120, 
‘Che Diftri@ Court has jurifdigtion © 
in the cafe ofa libel exhibited to ¢ 
into execution’ decree of the Con 
fional Court of Commifiioners 
peals in prize caufes. 54toT20. | 
The fentence of a Court of Admiral- 
ty, or of Appeais, in queftiors of prize, 
binds all the world as to every thin 
contained in it, 36 


red 
Ap- 


The proceedings of a Court of Ad- 
miralty ing in rem, the death of one 
of the parties, before the judgmect 


rendered on appeal, will not abate the 
fuit, or avoid the judgment. $6. 101. 
An appeal itlelf fufpencs the decree 
of the luferies Comse: bur a Wr't of 
inLivisien 


il INDE X. 


Inhibition is neceffary to bring the In- 
fefior Court into contempt, in cafe of 
difobedience. 87. 118. 
The want of a monition to appear, 
is cured hy actual appearanee, 87. 
Can the diitin¢tion between Foreign 
and Domeflic judgments, the latter = 
ing conclufive, the former examinable, 
be applicable te decrees, on queftions of 
prize in a Court of Admiralty? 
- 88.:¥o3. 
Prohibition to the Diftri@ Court in 
the cafe of a libel for damages on cap-~ 
ture of a veffel as prize, by aBelligerent 
power, theugh the was alledged to be 
neutral American property; the vefiel 
being carried infra prajidia of the eap- 
tors. _ 1321 to 232. 
Capture of a veffel from a Belligerent 
power, by an American citizen, under 
a Foreign Commiflion, though he fets 
up an acteof Expatriation, is unlaw- 
ful, and the Court will decree reftitu- 
tion. 133 to 169. 
Vhat conftitures an illegal out-fit of 
a Privateer by an American citizen, to 
crufe againit a Belligcrent power, at 
peace with America, 
352 to 169. 285 to 296. go7. 319. 
Where it is unlawful for an Amcri- 
can citizen to cruile in concert with a 
Foreign Privateer, fo as to vitiate a 
capture as prize. 155—6—7. 
How far the fa&is, on which the de- 
cree of a Circuit Court is founded, mmuft 
appear on the record, upon a‘Writ of 
Error. 184. 321 to 330. 336—7. 
A veffe] being found as a dereli& on 
the high feas, the wes brought into 
port by an American citizen, and being 
claimed, it was adjudged, that the Dii- 
tri& Court has jurifuiction om the fub- 
je&t of falvage ; and confequently to de- 
termine to whom the refidue of the 
property ought to be delivered. 
188 to 198. 
Immediately on a capture as prize, 
the captors acquire fuch aright, asno 
neutral nation could juftly impugn, or 
dettroy: what circumftances will not 
conttituce an abandonment of the pfize, 
to reftore the intereft of the original 
owntr. 188 to 198. 
Where the captors abandon a prize 
on the high feas, as a derelict, and fhe 
is brought into port by an American 
cit zen, guerg, whether the whole pro- 
pe:ty, or what portion as falvage, fhould 
be decreed to him? 198. 
What is a competent legal Commifii- 


on of a Foreign privateer. 
333 to 169. 285 to 296. 
What is an alteration, or augmenta- 
tion, or replacement, ¥ the force of a 
ptivateer, ina matter lolely applicable 
te war; and whether it will work a 
forfeiture. 285 to 296. 319. 
An information for exporting of arms 
and ammunition, contrary to the a& 
of Congtefs, is a cafe of Admiralty 
and Maritime jarifdictiom: it i» alfo a 
civil caufe, being a proccfs in the na- 
ture of d libel, in rem. 297 to 307. 
It follows, of courfe, that no Jury is 
neceflary, as it isa civil caufe; and 
that an appeal lies from the Diltrid to 
the Circuit Court, as it is a caufe of 
Admiralty and Maritime jurifdiction. 
30%. 
Whar will amount in a decree toa 
ftatement af faéts, conformably to the 
Judicial A&. 321 to 330. 336—7. 
What is @ fufficient probable caule 
for fcizing and bringing a neutral veifel 
into port for further examination and 
adjndication. 333-4. 
The right of feizing and bringing in 
a vefiel for further examination, does 
not authorife, or excufe, any fpoliation, 
or damage, done to the property; but 
the captors procced at their peril, and 
are liable for all the confequent injury 
and lofs. 333—4. 
The owners of a privateer are refpor- 
fible for the conduct of their agents, 
the officers and crew, to all the world; 
aud the meafure of fach refponfibi- 
ty isthe full value of the property in- 
ured, or deftroyed. 333—4—5. 
Though a French prize could not be 
regularly attached {before condemnati- 
on) in an American pert, if the captor, 
who had pewer te fell the prize, agrees 


‘that it thal) be fold; and the procteds 


abide the iffue of a fuit, the irreguleri- 
ty is obviated. “  333—4—5, 
A record tranfmitted with the evi- 
dence, but mot with a ftatement of 
facts, the evidence cannot be confidered 
as a itatement within the Judicial AG. 
336—7. 
See Courts. 


AFFIRMANCE. 


See A@ion. Praklizes 


AGENT. 

Where a public agent may give in 
evidence, his official corre{pondence 
and papers, and the refoluticisof Con- 

grefs 
7 





a 
+ 














gtefs, in an action brought on acecount 
of his official conduct. 39 to 42, 
Ifan agent py over, after notice, 
he pays wrongfully and fhall not be ex- 
cufed: under ,what circumftances pros 
ceedings in court fhall amount to nos 
tice, and fufpend his rightto pay. 
87. Trg. but fee gos——-6—7. 
Where an agent received only a moi- 
ety of the proceeds of a prize, he can- 
not be made fefponfible for more, on 
a joint award of damages, againit him 
andthe parties who received the other 
m . 83, 
Agents felling goods captured as prize, 
are only anfwerable to the original 
owners who recover the goods by a de- 
cree of the Admiralty, for the proceeds 
of the fales, not for the value of the 
goods, though they had notice of the 
owners’ claim. 331-2. 
See Admiralty. Evidence. 


ALIEN. 
Whether an alien can take and hold 
rea] eftate by devife, under the protec- 
tion of the Treaty of Peace with Great 


Britain—Query. 305—6. in nef. 
ALLEGIANCE. 


Allegiance and the right of aban- 
doning it, difcuffed. 133 to 169. 
See Virginia. 
AMENDMENT. 


See Courts. 


APPEALS. 


Sce Admiralty. Courts. Praiice. 


APPEARANCE. 
See Praétice. 


ARREST. 
See Privilege. 


ARTICLES or CONFEDE- 
RATION. 
See Congrefs. 


ASSIGNEE, 
See Aéion. 


ASSUMPSIT. 


See AGion. 


ATTACHMENT. 


See Almiraity. Praégiice. 
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ATTORNEY. 


See Praétice: 


AUCTIONEER. 

In an ation of debt on an Audction- 
cer’s Bond, brought by the State for 
duties, the State is entitled to the 
whole of the arrearages, though ac 
cruing for more than thrce months. 

500 


AUGMENTATION or 
FORCE. 
See Admiralty. 





BAIL. 

NDER what circumftances bail 
will be allowed on a charge for 

Treafon. 
17, 
When bail may furrender the prit- 
cipal, who was a member of a 
478. 


BANKRUPT. 


What is the operation of a Pennfyl- 
vania Certificate of Bankrupt in other 


States Query. 369—409. 
BILL or EXCEPTIONS. 


A Bill of Exception is conclufive on 
a Writ of Error; the Court cannot pre- 
fume, or fufpe&t, that any material part 
of the evidence is omitted in it. 38. 
When it is meceflary for the judge to 
acknowledge his feal to a Bill of Ex- 
ceptions. 419. in not. 
What hhall be confidéred as included 
in, or referred to, by the Bill of Excep 
tions upon a Writ of Error. 
422—3. in not. 


BILLS or EXCHANGE. 
‘The law of Rhode Ifland, refpecting 
damages on proteited Billsof Exchange. 
444 to 356. 
The law of Virginia in relatiomto ac- 
tions on Bills of Exchange. 366 té 368. 
In an aétion on a Bill of Exchange, 
proteftéd -for non payment, the Plain- 
tiff need not aver, nor produce, a proteft 
for non-acceptance. 365 to 369. 424. 


BILL or SALE. 


Under what circumftances a ae 
may be fold, the price payable at all 
events, but: the transfer, to chance 

‘ the 





ty 


the property, not to be made till 2 fu- 
ture day. 49!. 
See Infurance. 


BRITISH DEBTS, 

The effect of the Georgia and South 
spaptins laws, for fequedicring war 

e 

The reftoration of peace, as well A 
the very terms of the Treaty, revived 
the Creditors right of aétion, to recover 
Britifhh Debts 45-199 to 285. 


BRITISH TREATY. 


See Treaties. 


CAPTURE. 
See admiralty. Probibition, 


CARRIAGES. 
E tax on carriages tor the con- 
veyance of perions is not a direc 
171. 





tax. 
CENSUS. 


See Taxes. 


CERTIFICATES, 


dee Evidence. 


CERTIORARI. 
See Pradice. Ruies of Court. 


CHASE, SAMUEL. 
See ‘Judges. 


CITIZENSHIP. 
Bee Allegiance. Expatriatien, Fi irginides 


COMMISSIONS. 


See Admiralty. 


CONCERT, 


See Admiralty. 


CONFEDERATION. 


dee Congres. 
CONFISCATION. 


See Seq cfration a 


CONGRESS, 

The Rejolves o: Congrefs ore evi- 
fence op a trial touching the fub- 
jects to which they relate. 39 to 42. 

Congrels, before the ratification of 


thie Apucles of Confederation, had au- 





IN DEX. 


thority to inftitute the Court of Com. 
miffioners of Appeals, with appeliate 
iétion in cafes of prize. 54 to 120, 
What were the Revolutionary Pow- 
ers of Congrefs during the war with 
Great Britain. 54 to 120. 
The j ion of the Congreffional 
Court of Appeals, after the ratification 
of the Articles of Confederation. 
54 to 120% 
The operation of the Amendment of 
the, Conftitation in relation to thejurif- 
diGtion of the Federal Court i fi 
brought by individuals againft . 
362-3. 
The prohibition in the Conftitution, 
refpecting ex po/f! fa&e laws, confidered 
and expounded. 386 to 401. 
The privilege of Members of Con- 
gtefs in cafes of arreft on meine Procefs 


or execution. 478. 
See Evidence. 
CONNECTICUT, 

The powers of a judicial nature veft- 


ed in, and exercifed by, the Legiflature 
of Connedticut. 386 to 404. 
The controyerfy hetweem New York 
and Connecticut, relative to the Con- 
ne@icut Gore, occpsring in a fuit be- 
aoe two individuals, is no ground 
pemoing it by Certiorari into the 


wih ay’, ourt. 4ILto 435. 


CONSTITUTION. 
See Congrefi. Courts, 


CONSULAR 
CONVENTION. 


See Confuls. 


CONSULS. 

The Admiralty Jurifdiction exercifed 
here by the Conta of France, not be- 
ing warranted by the Treaties = 
France, is not of right. 

What evidence is requifite for iffeing 
2 warrant to apprehend a French 
ferter, under the gth Article of the 
Confular Convention. 42 tO 53, 

An aétion will not lie againft a Fo- 
reign Conful, on a Bill ef E Exchange, 
drawn by him in his official character, 
pn his Government, 384—5. 


CONVEYANCE. 


Conveyance by tenant for life in fee, 


p Ben recorded, is no forfeizyre of 
eftate, 


486 
CORPORATION. 




























CORPORATION. 

A Corporation cannot be feed in an 
ation of Indebitatus A t, as all 
their contracts mutt siempli "he cor- 
porate fea). 495 to 500. 


CORRESPONDENCE. 


See Evidence, 


COSTS. 
Where the parties thall pay their re- 
fpective coftson WritsofError. 89. 
Whether, in any cafe, the Court can 
award cofts againit the United States. 
— Duery. 30r. 
A charge for Counfels fees, in an 
eftimate of the es oh which a 
decree was founded, difallowed on 


error. » 337- 

The coft of a printed fave Seno oa 
for the ufe of the Court,’ refufed to be 
allowed. 338. 

The judgment of the High Court of 
Appeals of Maryland being reverfed, 
and the judgment of the General Court 
affirmed, the Defendant in Error muft 
pay the cofts of all the Courts. 342—3. 


COUNSEL. 


See Praétice. 


COUNSEL FEES, 
See Cofs. 


COURT or APPEALS. 
See Admiralty, Courts. Congyé/s. 


COURTS. 

The Diftri@ Courts poffefs ali the 
powers of Courts of Admiralty, whe- 
ther comfidered as Inftance or Prize 
Courts. 6. 16, 108. 

They have jurifdi@ion on a libel for 
reftitution of a veffel captured as prize, 
and owned by neutrals and et Pre 

. 16. 

No foreigi power can inftitute a 
Court, or judicature of any kind, with- 
an the jurifdiction of the United States, 
except warranted by treaty. 6.1 

The Admiralty Jurifdiction, exercjf- 
ed in the United States by the Confuls 
of France, not being warranted by 
Treaty, isnot of right. 6. 16. 

Under what circumftancesa Special 
Circuit Court cannot be geamted, for 
the trial of offences. in the county 
where they wese committed. a8, 513. 





INDEX 


‘Writ of Error. 


Though a Difri Judge is on the 
Bench, if he does not fit in the canfe, 
he is abfent in contemplation of law. 


35- 36. 
A Diftri@Judge acts judicially, when 
he determines what evidence is requi- 
fite, for iffuing a warrant to apprehend 
a French Deferter, under the gth arti- 
cle of the Confular Convention; and 
a Mandamus will not lic tocompel him 
to iffue the warrant, contrary to fuch 
determination. 42 tu 54. 
The jurifdiftion of the Court of 
Commifiioners of Appeals in Prize 
Caufes eftablithed by Congrefs, before 
and after the ratification of the articles 
of confederation, 54 to 120. 
The Diftri& Court has jurifdicion 
in the cafe of a Libel exhibited to carry 
into execution the Decree of the Con- 
greffional Court of Commiflioners of 
Appeals in prize caufes. $4 to 120, 
Prohibition to the Diftriét Court in 
@ prize caufe. 12f to 132. 
How fat the faéts, on which the 
Decree of a Circuit Court is founded, 
muft appear on the record, upon a 
184. 324. 
The a Court has jurifdiction 
on a queftion of Salvage, and to decide 
to whom the peidoe of the property 
ought to be delivered, in the cafe of 
a veffel found, as a derelict on the high 
feas, by am American citizen. 
188 to 198. 
An information for exporting Arms 
and Ammunition, contrary to the Ac& 
of Congrefs, is a caufe of Admiralty 
and Matitime Jorifdictiion ; and, 
therefore, av appeal lies from the Dif- 
tri@ to the Circuit Court. 285 to 301. 
The Superior Cou Rhode Ifland 
is the higheft court of law of that State, 
within the meaning of the 25th fec- 
tion of the Judicial A@: And.the Ge- 
neral Affembly might fet afide, but 
they could not make, a decifion. 
g08 to 318. 
The procefs of the Federal Courts 
rouft fet forth that the parties are citi- 
zens of different States, to give jurif- 


6. di@ion of the caufe. 


. 369. 320. 382 to 384. 

The amendment of the Conftitution 
fuperfedes the jurifdiGtion of the Su- 
preme Courtin fuits heretofore brought 
by individuals againft States, as well as 
prevents the infiitution @f fuch {uits in 
future. 378 to 382, 


What 





What isthe rule for fettling the va- 
lue of the matter in difpute between 
the parties on a queftion of jurifdiction. 

40!I to 408. 

The codrt will mot take cognizance 
of a caufe, which is not brought before 
them by regular procefs. 405. 410. 

In what cafe a Certiorari will not lie 
to remove a caufe from a Cirevit Court 
into the Supreme Court, upon an alle- 

ation that it is virtually a controverfy 
Cendotn two States, 411 to 425. 

A civil fuit by a State againf an 
alien, cannot be transferred from a State 
Court to the Circuit Court under thc 
Judicial AQ; @ fortiori fuch a transfer 
cannot be in afuit of a criminal nature, 
as debt on a forfeited recognizance. 

467. 

Under what circumftances the Cir- 
cuit Court will not dire& the trial of a 
capital offence in the county in which 
it is charged to have been committed. 





13. 
CURTESY. ~~ 
See Tenant by the Curtefy, 
DAMAGES. 


AMAGES may be given under a 
prayer for general relief, 86—7. 
Where the award of damages fhould 
be joint, and where feveral. $8. 115. 
Where a judgment or decree is af- 
firmed on a Writ of Error, there can 
be no allowance of damages, but for the 
delay. 302. 304. 337-—8. 
A charge for Counfels fees in an el- 
timate of the damages on which a de- 
cree was founded, difallowed on error. 


306. 
The law of Rhode Ifland refpe&ing 
damages on Bills of Exchange. 


344 to 356. 
Where the Courts of Rhode Mland 


affefs damages without a Jury. 
344 to 356. 


DEBET ET DETINET. 


See Adtion. Praétice. 


DECLARATION: 
See Aidion. Pradice, 


DE CONFLICTU LEGUM. 


Tranflation from Huberus on the 
dedirine de confliQu legum. 
370 to 377. in not, 


DECREES. 


See Admiralty, Courts. 


DEEDS. 
See Conveyance. 


DEPOSITIONS. 


See Evidence, 


DEVISE. 
See Will. 


DIRECT TAX. 


See Taxes. 


DISCONTINUANCE, 


See Praétice. 


DISTRICT COURT. 
See Courts, 


DISTRICT JUDGE. 


See Courts. Pradtice. 





EJECTMENT. 
HA} conftitutes a legal right of 

entry in Pennfylvania. 
425 to 466. 
Sucha right ijsinfficient in ejeCtment. 
Ibid. 
What conftitutes an equitable title 
to lands in Virginia and Pennfylvania. 
Ibid. 
Where an action for mefne Profits will 
not lic, after a recovery in ejement. 


ELLSWORTH, OLIVER. 
See Fudges. 


ENTRY. 
See Ejectment, 


EQUITABLE TITLE. 
See Ejeftment. 


EVIDENCE. 

The Certificate of the Governor of a 
Foreign Ifland, regiftered in the Admi- 
talty of Martinique, relative to an or- 
der iffued by him, is evidence to goto 
a Jury. 39 to 42. 

The cotemporaneous correfpondence 
of a Public Agent abroad with his Go- 
vernment, is evidence for him in an 
action brought on account of the fubject 
ftated in the correfpondence, = 

The 
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IND 


JFhe Refolutions of Congrefs relative 
ta the matter iu controverfy, are evi- 
dence to be laid before a Jury. Abid. 

Depofitions taken officially hy a Pub- 
lic Agent refiding abroad, relative toa 
capture, are evidence in an action 
brought again‘t him by the “ern 

bid. 

What evidence is required by the gth 
article of the Confular Convention with 
France, for iffuing 2 warrant to appre- 
hend a French Delferter. 42 to 53. 

The Proteft for non -acceptance ‘need 
not be averred or produced in an‘a@tion 


on a Bill of Exchange protefted for non- 


payment. 368. 424. 

An undertaking to pay the debt of 
another muft be wholly in writing un- 
der the Englifh Statute of Frauds (which 
is-in force in Rhode Ifland) it cannot 
be added to, or varied, nor fo far ex- 
plained by parol teftimony, as to affect 
its import. 415 to 425- 

Where the Mortyagor is a compe- 
tent witnefs to fhew the ufe intended 
by the Mortgage at the time of execut- 
ing it. 508. 


EXECUTION. 
See Privilege. 


EX PARTE. 
See Practice. Rules of Court. 


EXPATRIATION. 
The right of expatriation, and the 
form.of doing fo, difcuffed. 133 to 169. 
See Virginia. 


EX POST FACTO LAWS. 

The prohibition in the Conftitution, 
refpeCting ex po? faéto laws, confidered 
and expounded. 386 to 4or. 





FEDERAL 
CONSTITUTION. 
See Congres. Courts, 


FEES. 
See Co/ts, 


FOREIGN 
CERTIFICATES. 
See Lvidence, 


FOREIGN GOVERNOR. 


See E£vidence. 


<<" 
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FOREIGN JUDGMENTS. 
See Admiralty. 


FOREIGN MONEY. 


See Aion. Virginia. Verdic?. 


FORFEITURE. 


‘ , J HETHER tenant by the curtefy 
initiate forfeits his eftate on an 
attainder of the hufband for Treafon. 


479- 

Tenant for life conveys in fee hy 

deed recorded, it isno forfeiture of his 
eftate. 


FRAUDS anv PERJURIES, 
See £vidence. 


FRENCH CONSULS. 





See Confuls. 
- GEORGIA. 
vf hei nature and operation of the 
Law of Georgia, fequeftering 
Britifh Debts, r hy 
See Sequefration. 


GUARANTEE. 
What words import a guarantee, or 
promife, to pay tbe debt of another. 
41s to 425. 





HIGHWAYS. 

HETHER the Government can 
refume, or transfer, toa Turn- 
pike Company, without an equivalent, 
the allowance of fix acres percent. for 
roads, &c. contained in the Propricta- 

ry and State grants of la 
495 to 500. 

HUBERUS. 


Tranfation of his chapter De Con- 
fiiéiu Legum. 370 tO 977. in not. 





ILLEGAL OUT-FIT. 


See Admiralty. 


INFORMATION. 


See Quo Warranto. 


INHIBITION. 
See Admiralty, Pra@ice. 
IN LEREST. 
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INTEREST. 

mae tor computing Inrereft on a 
Decree of Reverfal or Affirmance, 

in the Superior Court. 
88. 103. 338- 356. 
Rule for computing Jntereft on a 
Judgment given as a fecurity for what 
might be recovered on atrial. 511%. 


INSTANCE COURT. 


See Almiralty. Courts. 


INSURANCE. 


The affured cannot maintain an Ac- 
tion on a Policy of Infurance, engag- 
ing to pay three months after proof of 
a lofs, till the three months have ex- 
pired. [See 2d vol. 280.) 477. 

A purchafe of a veficl by an Alien 
to be paid for at all events, but to be 
transferred at a future day, the property 
xemains in the feller, an American ci- 
tizep, and is a compliance wich a 
warranty of American property. 49I. 

What is not a concealment to vitiate 
a policy. Ibid. 

An Jofurance on a veffel for a certain 
termi, “as incereit thal! appear ;”* the 
premium is to be augmented, or dimi- 
nifhed, according to the actual cargo 
ou board, from time to time, during 
the term infured. $10, 


JUDGES. 

John Rutledge, appointed Chief 
Juftice of the Supreme Court, till the 
cofuing feffion of the Senate. 121. 

Samuel Chafe, appointed aw A ffoci- 
ate Judge of the Supreme Court, 171. 

Oliver Ellfworth, appointed Chief 
Juttice of the Supreme Court. 171. 

Bufhrod Wafhingtcn, appointed an 
Affociate Judge of the Supreme Court. 


409. 
JURISDICTION. 
dee Courts. Legiflature, 
JURY. 
See Admiralty. Verdidt. New trial. 





LEGAL ESTATE. 


See Ejeciment, Pennfy-vania. 


LEGISLATURE. 


OW far oue State may lepiflate re- 
lative to the perfonal rights ef ci- 


i 
od 


INDE. 


tizens of another State, not reliding 
within their jurifdi€tion— Query 4 
The Superior Court of ¢ Ifland 
is the highef Court of Law of that 
State, within the meaning of the 2sth 
fection of the Judicial AQ; and the 
General Aflembly might fet afide, but 
they could not make, a decifion. 
308 to 318. 
The powers of a judicial nature veft- 
ed in, and exercifed by, the 1 egiflature 
of Connecticut. 386 to 4or. 





MANDAMUS. 

A DISTRICT Judge acts in his ju- 

dicial capacit » in determining 
what evidence is infufficient for iffuiag 
a Warrant to apprehend a French De- 
ferter, under the gth article of the Con- 
fular Convention; and a Mandamus 
will’not lic to compel him to iffue a 
Warrant contrary to {uch determina- 
tion. 42 to 54. 


MANDATE, 


See Pradiice. 


MARYLAND. 


On reverfing the judgment of the 
High Court of Appeals, and affirming 
the judgment of the General Court, of 
Maryland, the mandate for Execution 
iffues to the latter, and the Defendant 
in Error muft pay all cofts, 342—3. 


MEMBER or CONGRESS, 
see Privilege. 
MESNE PROFITS. 


See LjeBmn « Adon, 


MILITARY WARRANTS. 


Sce Proclamation. Virginia. 


MONITION. 


See Admiralty. Praétice. 


MORTGAGOR: 


See Avidence. 





NEUTRALS. 


See Admiralty. 


NEW TRIAL. 
A NEW trial granted in a capital 
cafe; (Treafon) on account of the 
previous declarations of one of the Jury. 
515. 


NEW 
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NEW YORK. 


The Territorial controverfly between 
New York and Conneéticut, relative 
to the Connecticut Gore, occurring in a 
fuit between two individuals, is no 
ground for removal by Certiorari into 
the Supreme Court. 411 to 415. 


OFFICIAL BONDS. 


HE perion who {ues firlt, and ob- 
tains a judgment, on an official 

bond is entitled to take the whole. 
5O1. in not. 








PAROL TESTIMONY. 


See Lvu:dence, 


PARTNERS. 
yearns partners have power 


to appear for each other to fuits., 


331—2. 
PENNSYLVANIA. 
Operation ot the ce mpact for fetthe- 


ing the boundaries of the difputed tei ri- 

tory between Pennfylvania and Virgi- 
nia, as torights previoufly acquired. 

425 to 466. 

What conflitutes a legal right of 

entry in Pennfylvania. dbid. 


POLICY. 


See Lnfarance. 


PRACTICE. 


Though a Diitrict Judge is on the 
Bench, :f he does not fit in the caufe, 
he is abfent in contemplation of law, 

35—6. 

A Bill of Exceptions is conclufive on 
the Court, upon a Writ of Error: it 
cannot be prefumed or fufpected, that 
any material part of the evidence is 
omitted in it. 38. 

Where the Supreme Court are equally 
divided on a queftion of jurifdiction, 
though the majority are for reverfing the 
judgment of the Court below, a Venire 
Facias de novo cannot be awarded 

A4I—2. 

When a Mandamus will iffue to the 
Judge of an Inferior Court, and when 
not. 42 to $3. 

The procecdings of a Court of Admi- 


ralty being ia rem, the death of one of 


7 
» 


the parties before judgment is rendered 
on appeal, will not abate the fuit, or 
avoid the judgment. 86. sci. 117. 
Where there is a prayer for general 
relief, it is fufficient to warrant the 
Court in giving damages, though da- 
mages are not exprefsly prayed for. 
86—7. 103. 118. 
The appeal itfelf fufpends the De- 
cree of the tnferior Court; but a Writ 
of Inhibition is proper and neceffary to 
enable the Court of Appeal to punith 
the Inferior Court for contempt, in cafe 
of difobedience ; which the appeal does 
not do, as it is the act of the party and 
not of the Superior Court. 87. 105—6. 
The want of a monition to appear, is 
cured by actual appearance. $7. 
Whatever could be brought forward 
by way of defence in a Court of Appeals, 
muft be brought forward there, or the 
party can never take advantage of it 
after. 87. 88. 102. 
Where the award of damages fhould 
be joint, and where it fhould be feveral. 
88. 104. 115. 
Where there has been erroneoufly a 
joint award of damages in the Inferior 
Court, bat the facts appear on the 
record, the Superior Court will fever 
the damages, and fo apportion them 
as to effectuate fubftantial juftice. 
88. 107. 120. 
Rule for computing intereft on a de- 
cree of reverfal or affirmance, in the Su- 
perior Court. 88. 103. 338. 3566 
How far the facts, on which the de- 
cree of the Circuit Court is founded, 
mult appear on the record, upon a 
Writ of Error. 
184. 321 to 330. 336——7, 
An information for exporting arms 
and ammunition is a civil caufe of Ad- 
miralty and Maritime Jurifdiction ; no 
Jury is neceflary to try it; and ana 
peal lies from the Diftriét to the Cir. 
cuit Court 297 to 30r, 
Where a judgment or decree is af- 
firmed on a Writ of Error, there can 
be no allowance of damages, but for 
the delay. 302 to 304. 337——8. 
Under what circumilances the Court 
will grant, or refufe, a motion to cone 
tinue a caufe. 303. 500, 
A charge for Counfels’ fees, in an 
eftimate of damages on which a decree 
was founded, difallowed on error, and 
expunged by entering a remittitur. 
306. 373. 
What 








What will amount in a decree toa 
ftatement of facts, conformably to the 
directions of the Judicial A&. 

321 to 330. 336——7. 

What conftitutes a regular appear- 
ance of a party to a fuit. 33). 

Whether partners can appear, or au- 
thorize an appearance to a fuit, for each 
other. 331—2. 

‘The Supreme Court modified and 
reduced the amount of a decree of the 
Circuit Court, having the neceflary 
documents before them on the record, 

331—2. 

Though a French prize could not be 
regularly attached, before condemna- 
tion, in an American port, if the cap- 
tor, having power to fell the prize, 
agrees it fhall be fold, and the proceeds 
abide the iffue of a fuit, the irregularity 
is obviatecl. 333—4—S. 

Role for ferving procefs iffuing a- 
gaint a State. 335- 339 to 342. 

Vrocefs of Subpeena in fuits in equi- 
ty to be ferved 60 days before the re- 
turn day; and if Defendant does not 
appear, the Plaintiff may proceed ex 
parte. 335- 342. 

lf arecord is tranfinitted with the 
evidence, but without a flatement of 
iacts by the Court, the evidence cannot 
be confidcred asa ftatement in compli- 

ce with the Judicial AG; and, of 
courfe, there can be no error. 336—7, 

The colts of a printed ftate of the 
cafe for the ufe of the Court, refufed 
to be al'owed. 338. 

A judgment ef the High Court of 
Appeals of Maryland being reverfed, 
and the judgment of the General Court 
affirmed, the Mandate for execution 
mult iffue tothe latter; andthe Plain- 
tiffin Error is entitled to cofts in both 
thofe Courts, as well as in the Su- 
preme Court. 342—3. 

How far the laws and practice of 
the refpective States fhall govern the 
decifion of the Supreme Court on a 
Writ of Error. 344 to 356, 

What will not amount to a difcon- 
tinuance by the practice of Rhode Ifl- 
and. 344 to 356. 

The law refpeCting damages on Bills 
of Exchange in Rhode liland 

344 to 356. 

Where the Courts of Rhode Ifland 

may ailefs damages without a Jury. 
344 to 356. 


} 


INDEX 


How Writs of Error ani Certiorar? 
may be returned by the Clerk of the 
proper Court. 356. 360. in not. 

Where an action on the cafe will lie 
to recover the value of a Certificate of 
Public Debt fraudulently obtained from 
the Public Officer. 357 to 364. 

Law of Virginia in relation to Bills 
of Exchange. 365 to 369. 

A Declaration for Fereign Money, 
without averment of its value, iscured 
by the verdict finding the value. 

365 to 369. 

A Declaration in the Debet, as well 
as Detinet, though the action is for 
Foreign Moncy, will be cured by the 
verdict, finding the value. 369. 

The procefs of a Federal Court muft 
fet forth that the parties are citizens of 
different States. 369. 370. 

A Writ of Error muft bear tefte of 
the Term preceding that to which itis 
made returnable. 371 tO 3776 

No record to be taken from the 
Clerk’s office but by confent of the 
Court. 377- 

The operation of the amendment of 
the Conttitution in relation to the jurif- 
diction of the Federal Courts in fuits 
brought by individuals againft States. 

The powers of a judicial nature veft- 
ed in, and exercifed by, the Legiflature 
of Connecticut. 386 to 401. 

What verification of a record, ona 
return toa Writ of Error, is defective, 

40%. 2. 

What is a fufficient judgment, on 

which a Writ of Error may be founded. 
401 to 408, 

What is the rule for computing the 
value of the matter in difpute between 
the parties, on a queftion of jurifdic- 
tion. Sbid. 

The court will not take cognizance 
of a caufe which is not brought before 
them by regular procefs, 409—10, 

An Attorney’s name_ transferred 
from the roll of Attornies to the !iit of 
Counfel. 410-—II. 

In what cafe a Certiorari will not lie 
to remove a caufe from a Circuit Court 
inte the Supreme Court, on an allega- 
tion that it is virtually a fuit between 
twe States. AIT to 415. 

Whether a Venire can be awarded 
by the Supreme Court to fummona 
Jury from another State, than that in 
which a cause is depending, upon a 
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fuggettion that the State and its citizens 
are interehted—Query. All to 415. 
When it isneceflary for the Judge to 
acknowledge his fealtoa Bill of Ex- 
eeptions. 419. in aot. 
What fhall be confidered as included 
in, or referred to, by a Bill of Excep- 
tions, on arguing the Writ of Error. 
422——3. in not. 
What is the regular mode of iffuing 
and returning a Venire in a capital cafe. 


A new trial awarded in a capital 
cafe, on account of the previous decla- 
ration of one of the fury. 515. 


PRINTED CASES. 


See Co/s. 


PRIVATEERS. 


See Adu iraly ° 


PRIVILEGE. 
Privilege of Members of Congrefs 
from arreit on mefne procefs, or exe- 
cucion. 478. 


PRIZE COURT. 


See-Admiraliy. Courts. 


PRIZES. 
See Admir ably 


PROCLAMATION. 

The rights of the holders of Milita- 
ry Warrants, iffued under the Britith 
Proclamation of 1763, asrecognized by 
the Laws of Virginia. 425 te 466. 


PROHIBITION. 

A Prohibition ifiued to the Diftri& 
Court, in the cafe of a Libel for dama- 
ges, vpon the capture of a veffel as 
prize, by a Bell'gerent power, though 
fhe was al'edged to be neutral Ameri- 
can property; the veffel having been 
carried infra prefidia of the Captors. 

121 to 152. 


PROMISE. 


See AGicn. 
PROTEST. 


See ills of Exchange. 
°o 


PUBLIC AGENT. 


See Age lee 


E X. : xi 


REAL ESTATE. 


See Alita. Conveyance. 


RECOGNIZANCE. 


See Adtion. Courts, 


RECORD. 


See Practice, Conveyance. 


REMITTITUR. 


Sce Damages. Praciicee 


RESOLVES or CONGRESS 


Sco Congres. Evidence. . 


RHODE-ISLAND. 


Hk Superior Court of Rhode-Ifland 

is the higheit court of law of that 

State, within the meaning of the 25th 

fection of the Judicial at: And the 

General Affembly might fet afide, but 
they could not make, a decifion. 

308 to 318. 

The pra¢tice of the courts of Rhode 

Ifland in relation te difcontinuances. 

345 to 356. 

In what cafes ten per cent. da- 

mages are aliowed in Rhode-Ifland on 

protetted Billsof Exchange, 345 to 356. 

Where the Court, and not the Jury, 
may aficfs damages in this State 

345 to 356. 

The Englifh Statute of Frauds is in 

force in Rhode-Ifland. 415 to 424. 


RIGHT or ENTRY. 


oce Ljettment. 


RULES or COURT. 

A ftate of each cafe to be furnifhed 
to the Judges. 120. 
Evidence on a motion to difcharge on 
bail muft be by depofition. 120. 
Rule for ferving procefs againit 
States. 335- 339 to 342. 
Subpeena in fuits in Equity to be fer- 
ved fixty days before the return day; 
and if the Defendant does not theu 
appear, the Plaintiff may proceed ex 
parte 335. 
A Writ of Error may be returned by 
the Clerk of the proper Court, by 
tranfmitting a true copy of the record, 
and of the procedings inthe caufe, un- 
der his hand and the feal of the court. 
359 


Rule 
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Rule for the return of writs of 
Certiorari. 360. in not. 
No record to be taken from the 
Clerk’s office, but by confent of the 
Court. 377- 


See Praéice. 


RUTLEDGE, JOHN. 


See Judges. 


ROADS. 


See Hig bways. 





SALVAGE. 


See Admiralty. 


SEARCH anp SEIZURE. 


See Admiralty. 


SEQUESTRATION. 
EBT =s Were not confifcated by the 
law of South Carolina, pafled 
during the war. 4. 

Deots were fequeftered, not confif- 
cated, by the law of Georgia; and, 
therefore, revived by the Peace as 
well as by Treaty. 

No fequeftration divefts the property 
in the thing fequeftcred; and as to 
Britifh Debts the mere reforation of 
Peace, as well as the Treaty, revived 
the creditor’s right of action to reco- 
ver them. 4—5, and 199 to 285. 

The do¢trine of confifcation and 
fequeftration fully difcuffed and con- 
fidered. I9y to 25. 


SET-OFF. 
In what cale a fet-off will not be 
allowed, againf{ the Affignee of a 


fiock contract. 505. 
What claim is not a fubje& of fer- 
off. Ibid. 


SOUTH CAROLINA, 


see Segu e/iration, 


SPECIAL COURTS. 
See Ceuris, 


STATES. 


See Courts. Legiflature, Pradice, A@ion, 


STATUTE or FRAUDSanp 
PERJURIES. 


See Evidence. 


INDE xX. 


STOCK CONTRACT. 


See Aétivoa. Set-off. 


SUBPCENA: 
See Rules u Court. Pra&ice, 


SUITS. 
See Aésion. 





TAXES. 

gi taxon Carriages for the con- 
veyance of Perfons is not a direct 

tax. 17I to 184. 
The conftitutional rule for laying 
taxes on the principle of uniformity, 
or by apportionment, according tu the 
cenfus, confidered. Ibid, 


TENANT ror LIFE. 


Tenant for Life conveys im fee by 
deed recorded, this werks no forfeiture, 
436. 


TENANT syvtruzeCURTESY. 


\W ether a tenancy by the Curtefy 
initiate, is forfeited on attainder of the 
hufband for ‘Treafon. 479 

Tenant by the Curtefy conveys in 
fee by Deed recorded, this is mot a 
forfeiture of his cftate. 486. 


TREASON. 
Bail in cafe of ‘Treaion, when al- 
lowed. 17 
Whether a tenancy by the Curtefy 
initiate, is forfeited on attainder of the 
hufband for lreafon. 479 
A new trial granted in a cafe of 
Treafon, on account of the previous 
declarations of one of the Jury. 515. 


‘TREATIES. 


No Foreign Power can inftitute 
any kind of judicature in the United 
States unlefs warranted by Treaty. 16. 

The Admiralty JurifdiGtion exercif- 
ed by the Confuls of France, not being 
warranted by the l'reaties with France, 
is not of right. 16. 

Wat evidence is requifite for iffu- 
ing a warrant to apprehend a French 
Deferter under the goth article of the 
Confular Convention 42 to 54. 

Debts due to Britifh fubjects before 
the war, though fequeftered, or paid 
into the State Treafuries, revived by 
virtue of the Treaty of Peace, and the 

creditors 
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creditors are entitled to recover them 
from their original debtors. 
4. §- 199, to 285. 
Whether an Alien can take and hold 
real eftate by devife, under the pro- 
tection of the Treaty of Peace with 
Great Britain.—Query 305—. in not. 
What is a lawful repair of a French 
Privateer under the gth article of the 
Treaty with France. 319- 


TREATY or PEACE, 


See Treaties. 


TRIAL. 

When the Court will not grant a 
trial in a capital cafe in the county in 
which the offence is charged to have 
been committed. 513. 

The finding ofan indiétment is a 
part of the trial, and afterwards the 
Court cannot transfer the trial to ano- 
ther place 535. 


TURNPIKE ROAD. 


See Corporation. Hig bways. 





UNITED STATES. 


See Cong refi. 





VENIRE FACIAS. 


see Praliice. 


VERDICT. 
DECLARATION for Foreign 
money, without an averment of 

its value, is cured by the verdict, finding 
the value im dollars. 368. 

A. declaration in the Delet, as well 
as Detinet, though the action is for Fo- 
reign money, will be cured by a verdict 
finding the valu 369. 


o 
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VIRGINIA. 
The law of Virginia refpe@ing Ex- 
patriation, confidered. 133 to 169. 
A payment of a Britifh Debt into 
the Treafury during the war, in purfu- 
ance of the Virginia act, isno bar to 
the Creditor’s recovering from his ori- 
ginal debtor after the Pesce. 
199 to 285. 
The Virginia Law of 174%, in rela- 
tion to Bills of Exchange, was in force 
on the 1ath of February, 1793- 
366 to 368. 
What finding of a confideration by 
a Jury, will take a Bill of Exchange 
out of the Virginia Statute. 363. 
The value of fterling Money has 
long been afcertained in Virginia by 
Statute. 303. 
The rights of the holders of Military 
Warrants iflued under the Royal Pro- 
clamation of 1763, as recognized by 
the Laws of Virginia. 425 to 466. 
Operation of the compat for fettling 
the Boundaries between Virginia and 
Pennfylvania, as to private rights pre- 
vioully acquired. Lbid. 





WASHINGTON, BUSH- 
ROD. 


See Fudyes. 


WRIT or ERROR. 


See Pradtice. Rules of Court. 


WILL. 
DEVISE, “to my wife, one 
** third part of all my effects, 
‘+ the improvements excepted: Allo 
* IT giveto my fon Fames the improve 
** ment whereon I now live;” ‘fames 


took an eftate in fee. 477+ 


WITNESS. 
See Avidence. 





